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The  Harteobd  and  New  Haven  Railroad  Company  v.  Kennedy.^ 

New  Haven,  July,  1838. 

Subscription  for  Stock  —  Personal  Liability  of  Subscribers  for  the 
Price — Assessments  —  Action  by  Company  to  Recover. 

A  corporation  was  created,  by  the  legislature,  for  the  purpose  of  constructing  a  railroad, 
with  the  general  powers  and  privileges  usually  granted  to  corporations  for  a '  similar  pur- 
pose. The  capital  stock  was  to  be  500,000  dollars,  with  the  privilege  of  increasing  it  to 
1,000,000  dollars ;  to  be  divided  into  shares  of  100  dollars  each,  transferable  as  the  by-laws 
should 'direct ;  books  were  to  be  opened  for  subscriptions  to  the  capital  stock ;  the  directors 
of  the  company  were  authorized  to  require  payment  of  the  sums  subscribed  to  the  capital 
stock ;  and  in  case  any  stockholder  should  neglect  to  make  payment  accordingly,  the  direct 
tors  were  empowered  to  sell  his  shares  at  public  auction,  and  to  apply  the  avails  to  such 
payment,  retumipg  the  surplus,  if  any,  to  him.  A.,  with  others,  signed  a  writing  in  these 
words  :  "  We  do  hereby  subscribe  to  the  stock  of  said  railroad  the  number  of  shares  an- 
nexed to  our  names  respectively,  on  the  terms,  conditions,  and  limitations  mentioned  in  , 
the  charter ; "  paying,  at  the  same  time,  five  dollars  on  each  share  subscribed.  On  a 
reduction  and  apportionment  of  the  subscriptions,  ten  shares  were  allowed  to  A.,  who 
received  from  the  company  a  certificate  thereof,  specifying  the  sum  paid  and  declaring  the 
residue  to  be  payable  by  instalments,  as  they  should  be  ordered  by  the  directors.  Subse- 
quent instalments  were  required  by  the  directors,  which  A.  refused  to  pay.  In  assumpsit, 
brought  by  the  company,  against  A.,  for  such  instalments,  it  was  held,  1 .  That  from,  the 
relation  of  stockholder  and  company,  thus  created,  a  promise  by  the  defendant  was  implied 
to  pay  the  instalments  in  question ;  2.  That  the  remedy  provided  by  the  clause  authoriz- 
ing a  sale  of  the  stock  of  delinquent,  stockholders,  was  cumulative  merely,  leaving  such 
promise  in  full  force ;  3.  That  consequently,  the  plaintifi's  were  entitled  to  recover. 

The  rule  that  where  a  statute  creates  an  offence  unknown  to  the  common  law,  and  in  the 

I  12  Connecticut  Beports,  499. 
.      VOL.  n.  —  AM.  E.  CA.  1 


AMEEICAN  RAILWAY  CASES, 


The  Hartford  and  New  Havpn  Railroad  Company  v.  Kennedy. 


enacting  or  prohibitory  clause  points  out  the  mode  of  proceeding  under  it,  that  mode 
alone  can  be  pursued,  is  not  applicable  to  beneficial  statutes  in  civil  cases. 

This  was  an  action  of  assumpsit  to  recov.er  the  amount  of  certain 
assessments  upon  ten  shares  of  the  stock  of  this  company,  held  by  the 
defendant  as  an  original  subscriber. 

The  cause  was  tried  at  New  Haven,  October  term,  1837,  before 

HUNTINGXON,  J. 

At  the  session  of  the  General  Assembly  of  this  State,  in  May,  1833, 
James  Brewster  and  others  were  incorporated,  by  the  name  of  The 
Hartford  and  New  Haven  Railroad  Company,  for  the  purpose  of  con- 
structing a  railroad  from  some  suitable  point  in  the  town  of  Hartford 
to  the  city  of  New  Haven,  and  the  navigable  waters  of  New  Haven 
harbor,  with  the  powers,  privileges,  and  immunities  usually  granted 
to  corporations  for  a  similar  purpose.  The  2d  and  3d  sections  of  the 
charter  were  as  follows :  — 

"2d.  Resolved  further.  That  the  capital  stock  of  said  company 
shall  be  five  hundred  thousand  doUars,  with  the  privilege  of  increas- 
ing the  same  to  one  million  of  dollars ;  and  to  be  divided  into  shares 
of  one  hundred  dollars  each  ;  which  shares  shall  be  deemed  personal 
property,  and  be  transferable  in  such  manner«as  the  by-laws  of  said 
company  shall  direct." 

"3d.  Resolved  further.  That  the  persons  named  in  the  first  section 
hereof,  or  a  majority  of  them,  shall  open  books  to  receive  subscrip- 
tions to  the  capital  stock  of  said  company,  at  such  time  and  place  as 
they,  or  a  majority  of  them,  may  appoint,  and  shall  give  such  notice 
of  the  times  and  places  of  opening  the  books  as  they  may  deem  rea- 
sonable, and  shall  receive  said  subscriptions,  under  such  regulations 
as  they  may  adopt  for  the  purpose;  and  if  more  than  five  thousand 
shares  of  stock  shall  be  subscribed,  they  shall  have  power  to  make 
the  shares  so  subscribed  the  capital  stock  of  the  company,  provided 
they  shall  not  exceed  ten  thousand  shares ;  and  in  case  the  subscrip- 
tions shall  exceed  ten  thousand  shares,  the  same  shall  be  reduced  and 
apportioned  in  such  manner  as  may  be  deemed  most  beneficial  to  the 
corporation." 

By  the  4th  section,  it  was  provided,  that  the  immediate  government 
and  direction  of  the  affairs  of  the  company  should  be  vested  in  a 
boajrd  of  seven  directors,  to  be  chosen  by  the  stockholders.  The  5th 
section  made  provision  for  calling  the  first  meeting  of  the  stock- 
holders for  the  choice  of  directors  ;  and  declared,  that  in  all  meetings 
of  the  stockholders,  each  share  should  entitle  the  holder  thereof  to 
one  vote,  *o  be  given  by  said  stockholders,  in  person  or  by  lawful 
,  proxy.     The  7th  section  empowered  the  directors  to  malte  such  by- 
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laws,  rules,  and  regulations  as  they  shjoiild  deem  needful  and  proper, 
touching  the .  disposition  and  management  of  the  stock,  property, 
estate  and  effects  of  the  company,  the  transfer  of  shares,  the  duties 
and  conduct  of  their  officers  and  servants,  the  election  and  meetings 
of  the  du-ectoTs,  and  all  matters  whatsoever,  which  may  appertain  to 
the  concerns  of  said  company.     The  13th  section  was  as  follows :  — 

"  13th.  Resolved  further,  That  the  directors  of  said  company  may 
require  the  payment  of  the  sum  or  sums  subscribed  to  the  capital 
stock  of  said  company,  at  such  times,  and  in  such  proportions,  and 
upon  such  conditions,  as  they  may  deem  fit;  and  in  case  any  stock- 
holder shall  refuse  or  neglect  to  make  payment  pursuant  to  the  requi- 
sition of  the  board  of  directors,  the  stock  of  such  stockholders,  or  so 
much  thereof  as  shall  be  necessary,  may  be  sold,  by  the  directors  of 
said  corporation,  at  public  auction,  after  the  lapse  of  six  months  from 
the  time  when  the  payment  became  due  ;  and  aU  surplus  money,  the 
avails  of  such  sale,  after  deducting  the  payments  due,  and  interest 
thereof, -and  the  necessary  expenses  of  the  sale,  shall  be  paid  over  to 
such  negligent  stockholders," 

By  the  15th  section j  it  was  provided,  that  if  the  conapany  should 
not  expend  the  sum  of  100,000  dollars  upon  the  raikoad  within  four 
years,  or  should  not  complete  it  and  put  it  in  operation  withii>  six- 
years  from  the  granting  of  the  charter,  it  should  be  void. 

Under  this -charter,  the  company  was  duly  organized  and  estab- 
lished, with  its  proper  officers.  Books  of  subscription  to  the  stock 
of  the  company,  after  reasonable  notice,  were  opened  pursuant  to  the 
charter.  The  stock  was  over-subscribed,  and  was  thereupon  reduced 
to  ten  thousand  shares,  of  one  hundred  doUars  each,  and  apportioned 
among  the  subscribers. 

On  the  31st  of  July,  1835,  the  defendant  applied  to  the  persons 
named  in  the  charter,  for  that  purpose,  to  become  a  stockholder  of 
the  company,  and  subscribed  for  twenty  shares,  paying  five  dollars 
on  each  share  by  him  subscribed.  On  the  reduction  and  apportion- 
ment'of, the  subscriptions,  he  was  allowed  ten  shares;  and  the  money 
by  him  paid  on  the  shares  not  allowed,  was  returned  to  and  accepted 
by  him ;  and  he  thereupon  became  a  sto'ckholder  of  the  company,  of 
ten  shares  of  its  capital  stock.  The  subscription  of  the  defendant 
was  made,  by  signing  a  writing,  in  the  following  words :  "Whereas 
the  General  Assembly  of  the  State  of  Connecticut,  at  their  session 
in  May,  1833,  passed  a  resolution  to  incorporate  the  Hartford  and 
New  Haven  Eaihoad  Company,  with  power  to  construct  a  railroad 
or  way  from  the  town  of  Hartford  to  the  city  of  New  Haven,  we  do 
hereby  subscribe  to  the  stock  of  said  railroad,  the  number  of  shares 
annexed  to  our  names  respectively,  on  the  terms,  conditions,  and  lim- 
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itations  mentioned  in  said  resolution.  July  31st,  1835."  On  the 
loth,  of  August,  1835,  the  defendant  received  fi:om  the  company  a 
certificate  that  he  was  the  holder  of  ten  shares  of  its  capital  stock, 
teansferable  on  the  transfer  books  kept  at  Hartford ;  which  certificate 
was  issued  and  delivered  to  the  defendant  in  pursuance  of  the  votes 
of  the  company  establishing  a  transfer  office  at  Hartford,  and  is  in 
the  following  words :  "  The  Phoenix  Bank,  acting  as  agent  for  the 
transfer  of  the  stock  of  the  Hartford  and  New  Haven  Railroad  Com- 
pany :  Be  it  known,  that  Leonard  Kennedy,  Jun.,  of  Hartford,  is  en- 
titled to  ten  shares  of  the  capital  stock  of  the  Hartford  and  New 
Haven  Railroad  Company,  on  whicl\  five  dollars  on  each  share  has 
been  paid  ;  the  residue  payable  by  instalments,  as  may  be  ord^ed  by 
the  board  of  directors:  said  shares  are  transferable, on  the  books  of 
said  company  at  the  Phcenix  Bank,  in  the  city  of  Hartford,  by  said 
Kennedy,  or  his  attorney,  on  the  surrender  of  this  certificate.  In  wit- 
ness whereof,  the  Hartford  and  New  Haven  Railroad  Company  have 
caused  the  sig];iature  of  their  agent  to  ,be  hereunto  affixed,  in  the  city 
of  Hartford,  this  15th  day  of- August,  1835.  [Signed]  George  Beach, 
cashier." 

Previous  to  the  time  of  commencing  this  suit,  the  company  had 
commenced  their  road,  and  expended  thereon  the  sum  of  150,000 
dollars.  The  directors  required  the  following  instalments  on  each 
share  of  the  stock,  to  be  paid,  by  the  several  stockholders,  namely, 
five  dollars  on  the  5th  of  April,  1837 ;  three  dojlars,  on  the  2d  of 
August,  1837;  three  dollars,  on  the  2d  of  September,  1837;  three 
dollars,  on  the  2d  of  October,  1837 ;  and  three  dollars,  on  the  1st  of 
November,  1837 ;  and  had  given  due  notice  to  the  defendant,  that 
such  instalments  had  been  so  laid  and  required  to  be  paid,  and  had 
demanded  payment  thereof  firom  him ;  but  he  had  not  paid  them,  or 
any  part  of  them. 

Upon  these  facts,  the  plaintiffs  claimed,  that  they  were  entitled  to 
recover  of  the  defendant  the  sums  demanded.  The  defendant 
claimed,  that  he  was  not  liable  to  the  plaintiifs  to  pay  such  instal- 
ments, and  that  their  only  remedy  against  him  was,  to  seU  his  shares 
for  the  non-payment  of  the  "instalments,  according  to  the  charter. 
The  court  charged  the  jury,  that  the  defendant,  upon  the  facts  afore- 
said, was  liable  to  the  plaintiffs,  and  they  were  entitled  to  recover  of 
him  the  amount  of  the  instalments,  and  interest  thereon,  from  the 
time  they  were  required  to  be  paid.  The  jury  reiturned  a  verdict  for 
the  plaintiffs  accordingly;  and  the  defendant  moved  for  a  new  trial 
for  a  misdirection. 

W.  W.  Ellsworth  and  Kimherly,  in  support  of  the  motion,  con- 
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tended,  1.  That  the  defendant  was  not  liable  to  pay  the  instalments 
in  question,  by  reason  of  his  relation  to  the  company  as  a  stock- 
holder. There  is,  at  common  law,  no  incidental  power  in  a  corpora- 
tion to  tax  or  assess  its  members  personally.  Andover  and  Medford 
Turnpike  Corporation  v.  Gould,  6  Mass.  R.  43 ;  Idem  v.  Hay,  7  Mass. 
R.  106 ;  The  New  Bedford  and  Bridgewater  Turnpike  Corporation  v. 
Adams,  8  Mass.  R.  138 ;  The  Middlesex  Turnpike  Corporation  v. 
Swan,  10  Mass.  R.  384 ;  The  Franklin  Glass  Company  v.  White,  14 
Mass.  R.  286  ;  The  Franklin  Glass  Company  v.  Alexander,  2  N.  H. 
R.'  380  ;  The  Delaware  and  Schuylkill  Canal  Navigation  v.  Samson, 
1  Binn.  70,  75 ;  Ripley  v.  Sampson  et  al.  10  Pick.  372. 

2.  That .  the  defendant  was  not  liable,  by  reason  of  any  provision 
in  the  charter  subjecting  him.  The  2d  section  speaks  only  of  the 
-amount  or  nominal  value.  The  7th  section  only  gives  power  to  make 
by-laws,  rules,  and  regulations  .to  carry  into  effect  a  given  power. 
This  section  does  not  create  a  new  substantive  power ;  it  does  not 
enlarge  the  charter; at  gives  nothing  b.ut  what  would  otherwise  be 
implied ;  it  would  be  the  sartie,  even  if  the  charter  expressly  exempted 
the  personal  liability  of  the  stockholders.  As  to  the  incidental  power 
of  passing  by-laws,  see  Aug.  &  Ames  on  Corp.  186, 187.  As  to  the 
13th  sebtion,  it  is  to  be  observed  ;  first,  that  this  also  is  not  designed 
to  enlarge  the  substantive  powers  of  the  corporation,  but  to  provide 
a  remedy  for  duties  aheady  existing.  Secondly^  this  section  would 
have  been  the  same  if  there  had  been  a  clause  of  personal  exemption 
in,  the  charter ;  and  hence  it  can  furnish  no  evidence  of  a  personal 
liability.^  The  time  and  proportion  of  payment  must  be  fixed  by  the 
directors,  in  order  that  the  remedy  given  may  be  resorted  to.  This 
power  belongs  to  the  class  of  by-laws :  it  points  out  the  mode  of  exe- 
cuting what  has  been  otherwise  established.  Its  object  is  to  give 
definiteness  to  the  real  obligation.  Thirdly,  the  remedy  -given  by 
this  section,  is  not  that  the  stockholders  may  be ,  sued,  but  that  the 
stock  may  be  sold.  Fourthly,  the  remedy  thus  given  is  exclusive,- on 
the  principle  that  where  a  statute  gives  a  new  power  —  [the  power 
to  make  assessments  and  require  payment]  — ■  and  at  the  same  time 
provides  the  means  of  executing  it,  [by  sale  of  the  shares,]  those  who 
claim  the  power  can  exercise  it  in  no  other  way.  Andover  and  Med- 
ford Turnpike  Corporation  v.  Gould,  6  Mass.  R.  44;  The  Franklin 
Glass  Company  v.  White,  14  Mass.  R.  288.  Fifthly,  the  power  of 
the  directors  to  require  payment  exists  in  aU  the  cases,  where  (as  in 
Massachusetts  and  New  Hampshire)  the  stock  only  can  be  sold.  AE 
the  cases  go  on  the  idea  that  the  directors  have  power  to  call  for  in- 
stalments ;  so  that  if  the  subscribing  to  those  charters  impUes  no 
assent  to  pay  personally,  why  should  it  in  this  case  ? 

1* 
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3.  That  (the  defendant  was  not  Hable  by  the  terms  of  his  sub- 
scription. The  stockholders,  by  subscribing,  intended  ptierely  to 
become  stockholders  —  i.  e.  parties  to  all  the  rights  and  duties  in  the 
charter  —  and  not, to  enter  into  a  new  collateral  contract.  The  head- 
ing is  in  the  simplest  form  in  which  the  act  of  becoming  a  stock- 
holder  can  be  expressed:  it  is  in  effect  merely,  we  take  so  many  shares 
of  stock.  The  words,  "we  do  hereby  subscribe  to  the  stock  of  said 
railroad  "  —  evidently  import  nothing  more ;  and  the  additional  words 
—  "  on  the  terms,  conditions,  and  limitations  "  mentioned  in  the  char- 
ter, are  superfluous,  or  inapplicable  to  the  present  case;  for  personal 
liability  is  not  one  of  them.  See  the  words  used  in  the  cases  in  5 
Mass.  R.  82;  6  lb.  45;  7  lb.  105,  106;  8  lb.  138 ;  10  lb.  384;  14  lb. 
286 ;  2  N.  H.  R.  380. 

4.  That  the  defendant  was  hot  liable  on  any  implied  promise 
resulting  from  the  object  in  view  by  the  parties.  The  object  in  view 
was  to  be  effected  in  the  way  agreed  upon.  It  cannot  be  supposed 
that  the  stockholders  were  to  be  forced  to  go  forward,  let  the  loss  be 
what  it  might.  If  they  wished  to  abandon  the  enterprise,  and  give 
up  what  they  had  paid,  the  legislature  could  not  have  intended  to 
prevent  them. 

5.  That  the  defendant  did  not  become  liable  by  virtue  of  the  cer- 
tificate given  him.  In  the  first  place,  the  certificate  was  not  the  mak- 
ing of  a  new  contract,  but  the  evidence  of  an  old  one.  Secondly,  it 
was  demandable  as  a  matter  of  right.  ,  It  was  given  in  fulfilment 
of  a  duty  impospd  by  the  charter  —  the  seal  of  relationship.  It  would 
now  be  flagrant  injustice  to  make  it  speak  for  another  purpose. 
Thirdly,  the  words  —  "  the  residue  payable  by  instalments  "  —  in  the 
certificate,  are  only  words  of  description  or  identity  :  they  merely  de- 
clare a  fact.  The  amount  paid  having  been  specified,  it  is  followed 
by  something  atout  the  state  of  the  balance. 

Hungerford  and  R.  S.  Baldwin,  contra,  contended,  1.  That  the 
terms  of  the  subscription  import  an  express  engagement  on  the  part 
of  the  subscribers,  to  pay  the  sums  subscribed,  when  required  by  the 
directors.  This  is  the  only  fair  construction  which  can  be'  given  to 
the  language  used ;  especially,  when  viewed  in  connection  with  the 
object  of  the  parties ;  the  requirements  of  the  charter  in  regard  to  the 
capital  of  the  coinpany;  the  consideration  given  and  received  for 
the  subscription ;  and  the  terms,  conditions,  and  limitations  specified 
in  the  act  of  incorporation  and  referred  to  in  the  subscription. 

First,  the  object  of  the  company  was,  to  raise  its  capital,  by  the 
sale  of  shares,  as  the  charter  required.  The  object  of  the  subscribers 
was,  to  provide,  by  the  aggregate  of  the  sums  subscribed,  the  requi- 
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site  capital  to  enable  the  company  to  fulfil  the  purposes  of  its  crea- 
tion; and  to  secure,  in  proportion  to  the  sums  subscribed,  to  each 
subscriber  an  interest  in  its  stock  and  expected  emoluments. 

Secondly,  the  charter  required  that  the  capital  should  be  not  less 
than  500,000  dollars,  nojr  more  than  1,000,000  dollars,  to  be  divided 
into  shares  of  100  dollars  each,  and  exchanged,  at  that  rate,  for  the 
sums  subscribed. 

Thirdly,  if  the  aggregate  of  the  subscriptions  constitute  a  real  capi- 
tal of  the  required  amount,  then  the  shares  distributed  to  each  sub- 
scriber are,  at  the  rate  at  which  they  are  taken,  of  equivalent,  value 
with  the  sum  subscribed  by  him. 

Fouithly,  the  terms,  conditions,  and  limitations  mentioned  in  the 
charter,  are,  that  the  price  of  the  shares  shaU  be  100  dollars  each, 
payable  when  required ;  that  the  subscriptions  shall  not  be  obligatory 
until  at  least  500,000  dollars  shall  be  subscribed ;  and  that  the  sub- 
scriber shall  not  be  liable  to  be  assessed  on  his  shares  beyond  the 
sums  subscribed  and  represented  by  them. 

The  language  used,  iji  connection  with  the  particulars  referred  to, 
is  therefore  necessarily  an  engagement  with  the  company  to  pay  for 
the  shares  received,  100  dollars  each,  when  required  by  the  directors.. 

2.  That,  this  construction  not  only  results  from  the  language  used 
in  the  subscription  and  the  charter,  but  accords  with  the  spirit  of  both. 
The  limitation  of  the  capital  stock  to  a  sum  not  leas  than  500,000 
dollars  was  made,  first,  to  secure  to  the  public  the  execution  of  the 
work;  secondly,  to  provide  for  the  creditors  a  capita,l  sufficient  for 
theij  security;  and  thirdly,  to  secure  the  stockholders  themselves 
against  the  consequences  of  an  inadequate  subscription.  All  these 
objects  would  be  defeated,  if  a  subscription  to  the  stock  of  a  definite 
number  of  shares  did  not  import  an  engagement  to  pay  the  sum  sub- 
scribed, or  if  the  agents  of  the  corporation  could  distribute  the  shares 
for  less  than  their  specified  value  in  money. 

3.  That  independentiy  of  the  words  of  the  subscription,  the  charter, 
by  authorizing  the  directors  to  require  payment  of  the  sums  sub- 
scribed, by  spealdng  of  it  as  a  debt  due,  drawing  interest  after  the 
time  of  payment  has  elapsed,  treats  it  as  a  legal  obligation,  on  the 
persons  holding  the  shares,  to  pay  —  not  an  assessment  on  those 
shares  —  but  the  price  of  them,  to  the  company. ' 

4.  That  if  the  subscription  or  transfer  imposes  on  the  subscriber  a 
personal  obligation  to  pay  the  price  of  his  shares,  when  required,  the 
additional  remedy  given  by  the  charter,  of  enforcing  payment  by  sale 
of  the  shares,  is  cumulative  merely.  It  has  never  been  regarded  as  the 
only  remedy,  except  in  cases  like  those  in  Massachusetts,  where  an 
assessment  on  shares  only,  is  authorized  by  statute,  and  no  engage- 
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ment,  express  or  implied,  made  by  the  stockholder.  The  prmciples 
claimed  by  the  plaintiffs,  as  applicable  to  this  case,  are  estabUshed 
or  affirmed  in  the  following  cases.  The  Union  Turnpike.  Road  v. 
Jenkins,  1  Caines,  R.  381 ;  Jenkins  v.  The  Union  Turnpike  Road,  1 
Caines,  Ca.  Err.  86 ;  The  Goshen  and  Minisink  Turnpike  Road  v. 
Hurtin,  9  Johns.  R.  217 ;  The  Dutcliess  Cottopi  Manufactory  v.  Daids, 
14  Johns.  R.  238 ;  Briggs  et  al.  v.  Penniman  et  al.  8  Cow.  395,  per 
Spencer,  Senator;  Spear, w.  Crawford,  14  Wend.  20;  The  Worcester 
Turnpike  Corporation  'v.  Willard,  5  Mass.  R.  80 ;  Instone  v.  The 
Frankfort  Bridge  Company,  1  Bibb,  576 ;  The  City  of  Baltimore  v. 
Howard,  6  Har.  &  Johns.  383. 

Huntington,  J.  This  was  an  action  of  assumpsit,  brought  to  recover 
of  the  defendant,  an  original  and  contiriuing  stockholder  in  the  Hart- 
ford and  New  Haven  Railroad  Company,  the  amount  of  instalments ' 
due  upon  his  stock,  and  ordered  to  be  paid,  by  the  directors  of  the 
company,  in  pursuance  of  the'  provisions  of  the  act  of  incorporation. 
The  defendant  resists  payment,  on  the  ground  that  he  has  made  no 
promise,  express  or  implied,  to  pay  the  sums  demanded ;  and  that  the 
only  remedy  for  the  plaintiffs,  on  his  failure  to  comply  with  the  order 
of  the  directors,  is,  to  sell -the  stock  and  apply  the  proceeds  to  the 
payment  of  the  instalments  which  are  due.  An  answer  to  a  single 
inquiry,  disposes  of  the  principal  and  most  important  point  in  the 
present  case.  Did  the  defendant,  by  becoming  and  continuing  a 
stockholder  in  this  company,  incur  a  personal  obligation  to  pay  the 
instalments  required  by  the  directors,  in  the  manner  prescribed  by  the 
charter,  on  the  shares  of  stock  by  hiiii  originally  subscribed,  and  held 
by  him,  at  the  time  such  instalments  were  called  for,  and  were  due  ? 
We  think  such  an  obligation  was  created ;  and  that  the  law,  coin- 
ciding, in  this  case,  yrith  justice  and  good  faith,  will  enforce  it.  It  is 
true,  a  promise  to  pay,  in  precise  terms,  does  not  appear  to  have  been 
made.  The  defendant  has  not  affixed  his  signature  to  an  instrument, 
which  contains  the  words  I  promise  to  pay ;  but  he  has  done  an 
equivalent  act.  He  has  contracted  with  the  plaintiffs  to  become  a 
member  of  their  corporation,  and  to  be  interested  in  their  stock  to  the 
extent  of  one  hundred  dollars  for  each  share  assigned  to  him,  if  that 
amount  be  required.  This  contract  has  been  executed  on  the  part 
of  the  plaintiffs.  The  shares  which  he  has  agreed  to  take,  and  for 
which  a  certificate  of  stock  has  been  delivered  to  him,  are  part  of  a 
moneyed  capital.  They  are  to  be  paid  for  in  money;  and  by  volun- 
tarily becoming  a  member  of  the  corporation  under  the  provisions  of 
this  charter,  an  implied  assumpsit  arises  to  pay  the  instalments,  on 
the  terms,  conditions,   and    limitations   mentioned  in  the  charter. 
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This,  we  think,  will  be  very  apparent,  when  the  object  for  which  this 
corporation  was  created,  arid  the  several  provisions  in  the  act  are 
carefully  examined  and  considered.  We  concur  in  the  position  ad- 
vanced by  the  counsel  for  the  defendant,  that  Corporations  created 
by  statute,  must  depend,  both  for  their  powers  and  the  mode  of  ex- 
ercising them,  upon  the  true  construction  of  the  statute.  Head  v. 
Providence  Insurance  Company,  2  Cranch,  127;  Bank  of  the  United 
States  V.  Dandridge  et  al.  12  Wheat.  64.  And  we  shall  apply  this 
fega,!  principle  to  the  case  before  us. 

This  company  was  formed  for  the  purpose  of  raising  the  necessary 
funds  in  money,  to  prosecute  and  complete  a  work  of  great  public 
utility.  This  could  be  done  only  by  a  solid  capital  of  large  amount, 
to  be  created,  by  the  voluntary  subscription  of  individuals,  in  the  form 
of  stock,  and  to  be  paid,  from  time  to  time,  as  the  exigencies  of  the 
work  might  demand.  The  regtdar  and  prompt  payment  of  the 
sums  required,  if  not  indispensable,  was  irriportant  to  the  successful 
issue  of  an  undertaking,  and  was  the  means  by  which  the  debts  of 
the  company  were  to  be  discharged.  It  could  not  but  have  been  fore^ 
seen,  by  the  stockholders,  that  in  carrying  on  such  an  enterprise,  the 
agents  of  the  corporation  would  be  compelled  to  enter  into  heavy  re- 
sponsibilities for  wi3rk  and  labor  to  be  done  and  materials  to  be  fur- 
nished, and  to  incur  other  necessary  expenses ;  and  it  was  as  clearly 
foreseen,  that  these  could  be  discharged  and  paid  only  by  the  pay- 
ment in  money  for  the  stock  received  from  the  company.  When, 
therefore,  the  subscribers  associated  under  the  act,  and  became  stock- 
holders, to  elfect  this  object,  and  which  could  be  accomplished  only 
by  the  advance  of  money  in  payment  of  the  instalments,  it  seems  dif- 
ficult to  give  any  other  legal  meaning  to  their  act,  than  that  it  was 
equivalent  to  an  express  promise  on  the  part  of  the  stockholders,  to 
pay  their  respective  proportions  of  the  capital,  when  lawfully  de- 
manded. Such  a  construction  of  their  engagement  harmonizes  with 
the  entire  design  of  their  association,  is  in  furtherance  of  its  object, 
does  no  injustice  to  the  stockholders,  and  affords  aU  the  security  which 
can  reasonably  be  required,  by  the  public  or  the,  creditors  of  the  corpo- 
ration, that  the  object  will  be  consummated,  and  the  debts  of  the 
company  faithfully  dis6harged. 

To  constitute  a  promise  or  undertaking,  no  precis^  form  of  words 
is  necessary.  No  technical  language  is  required.  It  is  often  implied 
from  the  terms  used,  in  connection  with  the  object  of  the  parties. 
Earl  of  Shrewsbury  v.  Gould,  2  B.  &  A.  487;  Webb  v.  Hummer, 
Id.  746 ;  Randall  v.  Lynch,  12  East,  179.  In  the  case  of  Marzetti  v. 
Williams  et  al.  1  B.  &  Adol.  415,  it  is  said  the  only  difference  be- 
tween an  express  and  an  implied  contract,  is  in  the  mode  of  proof. 
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An  express  contract  is  proved,  by  direct  evidence ;  an  implied  con- 
tract, by  circumstantial  evidence.  The  one  is  established,  by  the  ex- 
press words  used  by  the  parties ;  the  other,  by  circumstarices  showing 
that  the  parlies  intended  to  contract. 

We  think  that  in  the  present  case,  the  inference  is  just,  that  the 
subscribers  intended  to  hold  themselves  responsible  for  the  payment 
of  the  assessments  upon  their  stock,  when  the  same  should  be  legally 
demanded.  We  have  said  this  inference  may  fairly  be  drawn  from 
the  object  for  which  the  corporation  was  created,  and  the  manner  in 
which  it  was  to  be  carried  into  effect.  The  object  was, the  completion 
of  the  railroad;  the  manner,  by  creating  a  substantial  capital  stock,  to 
be  paid  in  money,  whenever  it  was  needed. ,  If  such  payment  cannot 
be  enforced,  it  is  obvious  the  capital  stock  required  by  the  charter, 
may  not,  and  probably  would  not,  be  obtained.  It  may  be  subscribed ; 
but  if  the  payments  may  be  lawfully  withheld,  the  stock  is  only  nomi- 
nally created :  and  on  this  hypothesis,  we  are  to  understand  the  legis- 
lature, when  they  enacted,  that  the  capital  stock  of  the  company 
should  consist  of  five  ,hundred  thousand  dollars,  with  the  privilege  of 
increasing  it  to  one  million  of  dollars,  to  be  divided  into  shares  of  one 
hundred  dollars  each,  meant  nothing  more  than  that  there  should  be  a 
nominal  capital  of  this  amount,  leaving  it  optional  with  the  subscribers 
to  pay  or  nbt,  as  might  best  suit  their  interest  or  convenience.  We 
should  hesitate  long,  before  we  affixed  this  meaning  to  the  act ;  —  a 
meaning  which,  in  its  practical  results,  might  operate  as  a  fraud  upon 
the  public,  the  corporation,  and  individuals. 

This  view  of  the  legal  effect  of  the  act  of  the  defendant  in  becoming, 
a  stockholder,  is  much  strengthened,  by  other  considerations,  to  which 
we  propose  to  refer.  The  corporation  was  vested  with  power  to 
create  a  capital  stock,  to  fulfil  the  objects  of  the  incorporation,  or  per-- 
haps  more  properly  speaking,  the  act  directed  what  should  constitute 
the  stock,  and  the  manner  in  which  it  should  be  created.  It  was  to 
consist  of  at  least  five  thousand  shares,  of  the  value  of  one 'hundred 
dollars  each.  The  corporation  then  proposed  to  each  subscriber,  to 
sell  him  shares  of  the  stock,  at  the  price  of  one  hundred  dollars  for 
each  share.  This  offer  was  accepted,  by  the  subscriber!? ;  and  such 
acceptance,  by  legal  implication,  amounted  to  a  proniise,  and  created 
an  obligation,  on  the  part  of  the  stockholders,  to  pay  for  them  the 
price  agreed,  when  the  same  might  be  lawfully  required  of  them,  by. 
the  directors. 

This  was  the  legal  purport  of  the  transaction,  divesfed  of  the  par- 
ticular form,  which  it  assumed.  Spear  v.  Crawford,  14  Wend.  20. 
The  true  construction  of  this  charter  ought  not  to  depend  merely  upon 
the  form  of  the  proceedings  under  it;  but  the  substance  of  those  pro- 
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cfeedings  shoiold  be  regarded,  in  connection  with  the  object  to  be  pro- 
moted. The  same  rules  of  construction  apply  to  this,  as  are  applica- 
ble to  every  other  instrument.  It  was  certainly  competent  for  the 
corporation  to  contract  with  the  stockholders  as  individuals.  Dunstan 
w.'  Imp.  Gas-Light  Company,  3  B.  &  Adol.  125,  per  Paeke,  J. ;  HUl  v. 
Waterworks  Company,  5  B.  &  Adol.  866.  They  might  prescribe  the 
terms,  not  inconsistent  with  the  provisions  of  the  charter,  upon  which 
aU  persons  should  become  members  of  their  association.  They  had 
the  power  to  declare  the  conditions  upon  which  individuals  might 
become  proprietors  of  their  stock,  subject  however  to  the  provisions 
of  the  act  of  incorporation.  •  Harlem  Canal  Company  v.  Seixas,  2 
Hall,  R.  504.  Hence  it  has  never  been  doubted,  that  the  corporation 
had  authority  "  to  receive  of  the  members,  promises  for  the  payment 
of  assessments,  [instalments]  upon  which  the  corporation  would  have 
a  cumulative  reinedy,  and  be  enabled  to  compel  the  payment  of  them 
in  a  personal  gction  ;  and  that  when,  upon  the  faith  of  these  promises, 
the  corporation  proceed  in  their  undertaking,  there  is  then  a  sufl&cient 
consideration  on  their  part,  and  they  may  lawfully  compel  the  pay- 
ment, not  only  by  selling  the  shares  of  delinquents,  but  also  by  en- 
forcing the  performance  of  collsLteral  engagements  and  promises." 
Middlesex  Turnpike  Corporation  v.  Swan,  10  Mass.  R.  384.  The 
reasonable  doctrine  is  here  asserted,  that  an  express  promise  to  pay 
the  instalments  on  stock,  is  founded  on  sufficient  consideration,  and 
presupposes  a  power  both  in  the  corporation  and  the  stockholder,  to 
make  a  valid  contract  regarding  the  stock ;  —  a  power,  in  one,  to  sell 
it ;  and  in  the  other,  to  bind  himself  to  receive  and  pay  for  it.  We 
are  unable  to  discover  the  slightest  difference  in  principle,  between 
the  case  of  an  individual  who  voluntarily  becomes  a  stockholder,  by 
agreeing  to  receive,  and  actually  receiving  the  stock,  consisting  in 
money,  without  superadding  a  promise  in  terms  to  pay  for  it,  and  one 
where  such  promise  is  expressly  made.  In  both  cases,  the  corporation 
contract  to  sell  or  transfer  to  the  stockholder,  a  specified  interest  in 
their  corporate  funds,  called  shares ;  in  both,  the  stockholder  agrees  to 
receive  it ;  in  both,  there  is  the  same  legal  consideration ;  —  on  the 
part  of  the  corporation,  the  expenses  incurred  by  them,  and  a  reliance 
upon  the  engagement  that  the  instalments  will  be  paid  to  enable  them 
to  proceed  in  their  undertaking ; — on  the  part  of  the  stockholder,  the 
benefit  received  by  him,  by  his  interest  in  the  road,  and  his  right  to 
receive  a  proportion  of  the  profits  of  the  enterprise. 

Additional  evidence  of  the  intention  of  the  legislature  t6  create  a 
personal  liability  upon  the  stdlkholders,  and  of  the  same  intention  on 
the  part  of  the  stockholders  themselves,  is  derived  from  other  parts 
of  the  charter,  and  firom  the  terms  of  subscriplion,  and  the  certificates 
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of  stocL     The  charter  was  granted,  not  merely  for  the  benefit  of  the 
owners  of  the  stock,  with  liberty  to  them  to  pay  for  it  or  not,  as  they 
chose.     It  was  not  for  their  private  advantage  merely,  that  they  were 
authorized  to  enter  and  possess  themselves  of  lands  of  others  over 
which  the  road  was  located ;  nor  was  their  interest  alone  consulted, 
when  their  corporate  powers  were  declared  forfeited,  unless  the  sum 
of  one  hundred  thousand  dollars  was  expended  upon  the  road  within 
four  years,  or  if  the  road  was  not  completed  and  put  in  operation 
within  six  years  from  the  passage  of  the  act.     The  legislature  had  in 
view  the  public  interest,  and  the  security  of  those  who  might  contract 
with  the  corporation.     Lees  et  al.  v.  Canal  Company,  11  East,  645i 
Under  this  act,  the  proprietors  have  rights,  the  public  have  rights,  and 
creditors,  if  there  be  any,  have  rights  ;  aU  of  which  are  to  be  protected.. 
The  power  given  to  the  corporation  over  delinquent  stockholders  who 
come  in  by  their  voluntary  act,  was  intended  to  be  such  as  to  furnish 
as  adequate  security  ,as  was  deemed  necessary,  that  the  work  should 
be  completed;  that  funds  should  be  obtained,  to  prevent  a  forfeiture 
of  the  charter,  by  a  faUure  to  comply  with  the  stipulated  conditions, 
and  that  the  creditors  of  the  corporation  should  be  paid.     This  secu- 
rity can  be  considered  perfect  and  complete,  only  by  giving  that  con- 
struction to  the  act  of  the  individual  which  constitutes  him  a  stock- 
holder, which,  we  think,  it  plainly  imports,  -^  a  promise  to  pay  the 
legal  assessments,  when  called  for.      It  was  very  properly  said,  by 
the  court,  in  the  case  of  Worcester  Turnpike,  v.  Willard,  5  Mass.  E. 
80,  that  "  the  indemnity  which  a  turnpike  <  corporation  can,,  by  the 
statute  creating  it,  claim  for  the  expenses  of  locating  and  making  the 
turnpike,  arises  whoUy  from  the  legal  toU  to  be  received.     And  after 
it  is  created  with  aU  the  necessary  powers,  it  may  be  very  uncertain 
whether  the  indemnity  will  be  sufficient,  as  the  expenses  and  the  toU 
are  each  uncertain :  and  the  directors  can  have  no  funds  to  enable 
them  to  contract  with  or  pay  the  workmen,  but  the  value  of  the  shares 
when  sold,  unless  they  bind  themselves  personally  to  the  payment. 
This  cannot  reasonably  be  expected  from  them,  without  some  further 
security  from  the  proprietors  than  the  value  of  their  shares,  which  in 
fact  may  be  unequal  to  the  reimbursement.     This  further  security  is, 
therefore,  a  reasonable  one,  and  of  convenience  to  the  public,  so  far  as 
turnpikes  are  a  common  benefit.     There  is,  no  legal  objection  to  a 
contract  between  the  corporation  and  the  individual  members  of  it, 
more  than  between  a  town  and  any  of  its  inhabitants,  when  the 
authority  of  the  corporation  to  contract  with  its  members,  is  within 
the  reason  of  the  powers  vested  in  itj  a||d  may  be  necessary  for  their 
execution,  although  this  authority  may  not  be  expressly  ^ven,  by  the 
incorporating  act,  or  by  any  other  statute."  ,    ' 
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'The  subscription  of- the  defendant  was  in  the  following  w;ords: 
"  Whereas  the  General  Assembly  of  the  State  of  Connecticut,  at* 
their  session  in  May,  1833,  passed  a  resolution  to  incorporate  the 
Hartford  and  New  Haven  Railroad  Company,  with  power  to  con- 
struct a  railroad  or  way,  from  the  town  of  Hartford  to  the  city  of 
New  Haven  —  We  do  hereby  subscribe  to  the  stock  of  said  railroad, 
the   number  of  shares  annexed  to  our  names  respectively,  on  the 
terms,   conditions,   and  limitations  mentioned  in   said   resolution." 
One  of  these  conditions  is,  that  the  stock  shall  amount  to  a  real 
capital  of  at  least  five  hundred  thousand  dollars,  if  necessary  for  the 
completion  of  the  work,  not  a  nominal  capital  merely,  or  none- at- aU,^ 
at  the  pleasure  of  the  stockholders  ;  one  of  -  the  limitations  is,  that  no 
stockholder  shall  be  cbmpeUed  to  -pay  more  than  one  hundred  dollars 
for   each   share;  and,  one  of  the  terms  is,  that,  the   directors  may 
require  the  payment  of  the  sum  or  suihs'  subscribed  to  the*  capital 
stock  of  the  company,  at  such  times,  and  in  such,  proportions,  and 
upon  such  conditions,^  as,  thpy  may- deem  fit.  _  By  the  act  of  subscrib- 
ing for  and  receiving  stock,  the  defendant,-as' a  stockholder,,  volun- 
tarily associated^ with. others  to  raise  his, proportibn. of  the  sum  of  five 
hundred  thousand  dollars,  as  it  might  from  time  to  tinie  be  wanted, 
and  subjected  himself, to' the  requisition  o^, the rdiiectors  in  relation  to 
the  paypient  of  iijstalmeiits.     This  -Was  a  voluntary  act  on'  his  part. 
It  was  an  assent  to  perform  what  was  r,equired'  of  himiby.  the  direc- 
tors, withii^  the  terms  of  the  .charter. ,   It, was  a  pjrpxnise.'to'  pay  in' 
money  the  amount  whieh  he  subscribed  to  -p^y.     ifence'  the 'peculiar 
fitness  of  the  expression  in  the- act  of  incorporation,  "the -directors', 
may  requirp  the  payment,  of  the  sum  or  sums  subscribed  to  the  capital 
stoQk,"  and  on  failure"  or  ■  neglect  to  make  payment  pursuant : to- the- 
re.quisition  of  IJie  board,  .of ^-dir^^tors,  the;  stock-  of , delinquent,  stock- 
holders, or  so  niuch  thereof  as  may  be  necessary,  jnay  be  sold,  by  the- 
. directors,  after  Hhe  lapse  of  six  months  frqm- the.  time  the  payment 
,  becomes  due ;  and  .th^.surplus,,th6^ayaUs-  of  such  sale,  aftqt  deducting 
th.e  payments  due,  and  interest  thereof,  and  the  necessary  expenses  of 
sale,  sh^l  be- paid  over  to  such  fl.egligent  stbtikholders.     This  ^Qction-. 
of  the  charter,  which,,  by  reference,  is  made  part;.of  the 'subscription 
of  .the,. defendant,  points  very  distinctly  tp  a  personal  liability  on  the' 
part  of  the.  stockholders.    '"  The,- directors  may  require, .pay rnent." 
Requiring  payment,  as  the  term  is  here  used,  is  equivalent  to  demand- 
ing payment  J ;  and  if  the  act  of  incorporation  authorises 'a  demand  of 
payment,  it  necessarily  confers  a  legal  right  to  insist  Upon,  th'e  perform-" 
ance  of.  the  thing  ^enifihded ;  and  such  a  right,  of,  cour-se,  implies  the 
additional  right  to  , the  aid  of  the  ordinary  proces.s.pf  the  kw  to- 
enforce'it,  urdess  it  be  tg.ken  away  or  controlled,  by  other,  provisions 
VOL.  n. — AM.  K.  CA.  2 
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in  the  eliarter.  Whenever  a  statute  gives  or  provides  any  thing,  the 
•fcommon  law  provides  all  necessary  remedies  and  requisites.  The 
Protector  v.  Ashfield,  Hard.  62.  When,  therefore,  the  defendant  affixed 
his  signature  to  the  subscription,  by  which  he  freely  gave  the  directors 
power  to  demand  payment  of  the  inststlments,  he  virtually  subjected 
himself  to  the  legal  consequences  which  would  result  from  a  failure 
to  pay  money  which  he  had  given  them  authority  to  require  him  to 
pay.  He  made  himself  amenable  to  compulsory  process  to  enforce 
payment.  The  section  also  speaks  of  "the  payment  becoming  due." 
Unless  a  promise  to  pay  maybe  implied  from  the  act  of  the  defend- 
ant and  the  relation  which  he  sustains  to  the  corporation  as  a  stock- 
holder, it  is  not  easy  to  perceive,  that  any  payment  is  demandable,  or 
is  due.  To  say  a  sum  of  money  may  be  lawfully  demanded,  and 
that  it  is  due,  when  the  person  of  whom  the  demand  is  made,  may 
make  the  payment^  or  withhold  it,'  at  his  pleasure ;  —  may  treat  it  as 
due  or  not  according  to  his  good  pleasure;  —  would  be  a  gross  per- 
version of  language,  and  stultify  both  the  legislature  who  authorized 
the  directors  to  make  demand  of  the  moneys  subscribed,  and  the 
individual  who  voluntarily  assented  to  be  subject:  to  the  exercise  of 
that  authority;  We  are  to  understand  the  language  used,  according 
to  its  plain,  obvious  meaning.  It  is  not  to  receive  any  strained  inter- 
pretation or  forced  construction ;  and  when  understood  in  its  ordinatry 
and  familiar  sigiiificatiott  and  import,  and  according  to  its  general 
and  popular  use,  it  cannot  be  doubted  that  the  acknowledgment  of  a 
debt  due  for  instalments  of  stock,  and  of  the  right  to  demand  payment 
of  them,  is  equivalent  to  a  promise  to  pay,  which  the  law  will  enforce. 
K^logg  V.  Union  Company,  12  Conn.  R.  7.  Is  there  any  substan- 
tial difference  between  such  acknowledgment,  and  one  expressed  in 
these  words,  "  Due  A.  B.  100  dollars  on  demand,"  which  has  been 
held  to  import  an  express  promise  to  pay  on  demand  ?  Smith  &  al. 
V.  Allen,  5  Day,  337.  Or  "Due  A.  B.  $325,  payable  on  demand," 
which  it  has  been  decided,  is  a  promissory  note  within  the  statute ; 
the  a:cknowledgment  of  indebtedness  on  its  face,  implying  a  promise 
to  pay  on  demand  ?  KimbaU  et  al.  v.  Huntington,  10  Wend.  675. 
Or  "  I.  O.  U.  lOOZ.,'*  which  is  evidence,  in  support  of  a  count  in  assump- 
sit for  money  lent,  of  an  acknowledgment  of  a  debt?  Fisher  v. 
Leslie,  1  Esp.  Rep.  426 ;  Israel  v.  Israel,  2  Campb.  499 ;  Childers  v. 
Boulnois,  Dowl.  &  Ryl.  N.  P.  Ca.  8 ;  Robarts  v.  Robarts,  1  Mo.  & 
Pay.  487.  So  also  the  stock,  may  be  sold  for  the  interest  on  the 
payments  due.  Interest  is  given  as  damages  for  the  detention  of  a 
debt,  or  the  non-performance  of  a  contract.  It  is  difficult  to  discover 
by  what  rule  of  equity,  interest  can  be  required  to  be  paid,  where 
there  has  been  no  default  of  payment  of  principal, — where  there  is 
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no  debt  due,  nor  any  contract  unperformed.  If  there  was  no  personal 
obligation  to  pay  the  instalments,  the  stockholder  has  been  in  no 
default.  He  has  not  neglected  to  pay  a  legal  debt,  nor  failed  to 
discharge  a  valid  agreement.  And  why  should  interest  be  charged 
on  that  which  is  no  debt,  and  which  could  not  be  enforced,  by  a  court 
of  law  or  chancery  ? 

The  certificates  given  by  the  company  and  accepted  by  the  stock- 
holders, furnish  still  further  evidence  of  their  intention  to  become 
personally  liable  to  pay  the  instalments.  They  declare  in  effect, 
among  other  things,  that  the  residue  of  the  sums  due  on  the  stock,  is 
payable  by  instalments  as  may  be  ordered  by  the  board  of  directors. 
No  language'  could  more  fully  admit  a  liability  to  make  payment, 
when  ordered ;  and  if  it  exist,  it  would  seem  that  it  must  arise  from 
the  promise  implied  in  the  relation  of  "stockholder  and  company  under 
this  charter  —  3,  relation  created  by  the  voluntary  act  of  the  parties. 

It  seems  to  us,  also,  that  the  intention  of  the  legislature  to  impose 
a  personal  liability  upon  the  stockholders  for  the  assessments  which 
are  ordered,  is  fairly  to  be  inferred  from  the  consideration,  that,  had 
no  authority  been  given  to  sell  the  shares  of  delinquent  proprietors, 
such  liability  would  have  been  created;  otherwise,  the  whole  object, 
of  the  act  of  incorporation  might,  be  defeated,  and  a  wide  door 
opened  to  the  perpetration  of  the  grossest  frauds  upon  the  corpora- 
tion and  their  bond  fide  creditors.  If  the  charter  had  made  no  pro- 
vision for  the  sale  of  the  shares,  and  all  the  other  provisions  had  been 
retained,  could  any  reasonable  doubt  be  entertained  that  the  stock- 
holders would  have  been  personally  liable  to  pay  the  instalments? 
Would  not  the  law  raise  a  promise  to  pay,  from  their  engagement  to 
take  the  stock  at  a  certain  value,  and  the  authority  given  to  the  direc- 
tors, both  by  the  charter  and  by  the  stockholders,  to  require  payment? 
It  is  to  be  presumed  that  the  legislature  intended  to  create  a  corpora- 
tion, vdth  a  solid  fixed  capital,  to  consist  of  stopk  in  shares  of  a  cer- 
tain value ;  with  power  to  demand  payment  for  it  of  those  who  vol- 
untarily became  stockholders  under  the  provisions  of  the  charter; 
with  authority  to  do  every  thing  necessary  to  effect  the  object  of  the 
incorporation ;  to  possess  themselves  of  the  lands  of  third  persons ; 
to  contract  debts  to  an  indefinite  amount;  and  yet  with  permission 
to  the  proprietors  to  withhold  payment,  if  they  pleased^  and  thus  ena- 
ble them  to  defeat  the  object  of  the  act,  and~  defraud  innocent  per- 
sons ?  If  the  legislature,  upon  the  application  of  this  company,  had 
assisted  them,  by  an  issue  of  State  stock,  to  be  sold  for  their  benefit; 
or  had  advanced  moneys  in  aid  of  their  enterprise;  or  had  authorized 
a  subscription  to  the  capital  stock  in  behalf  of  the  State,  on  which  the 
.  instalments  had  been  regularly  paid ;  would  it  not  be  a  perversion  of 
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the  spirit  and  words  of  the  charter,  as  well  as  a  fraud  on  the  State,  so 
to  construe  the  act  of  incorporation,  as  to  allow  the  private  stock- 
holders the  benefit  of  these  funds,  and  exonerate  them  from  personal 
liability  for  their  instalments  ?  We  think  it  very  clear,  that  aside 
from  the  clause  authorizing  the  sale  of  the  shares  of  negligent  propri- 
etors, the  relation  of  stockholder  and  company,  as  created  under  this 
charter,  implies  a  promise  to  pay  for  the  stock. 

Perhaps  it  is  not  unreasonable  to  infer  such  to  have  been  the  opin- 
ion of  the  supreme  court  of  Massachusetts,  both  from  their  adoption 
and  application  of  a  rule,  that  where  a  statute  gives  a  new  power, 
and  at  the  same  time  provides  the  means  of  executing  it,  it  can  be 
executed  in  no  other  way,  and  from  the  language  used  by  Sewall,  J., 
in  giving  the  opinion  of  the  court  in  the  case  of  Middlesex  Turnpike 
Corfioration  v.  Swan,  10  Mass.  R.  384.  Eeferring  to  the  case  of 
the  Andover  and  Medford  Turnpike  v.  Gould,  6  Mass.  E.  45,  which 
is  the  first  case  in  which  such  a  rule  was  applied,  directly,  to  a  turn- 
pike corporation,  he  says :  "  The  statute  which  created  the  power  of 
assessing, '  also  ascertained  the  remedy  to  compel  the  payment  of 
assessments  ;  and  no  implied  promise  or  personal  duty  results  from  a 
•  consent  to  become  a  proprietor  of  shares  in  a  turnpike,  where  the  cor- 
poration is  established  mth  the  power  and  remedy  of  assessments."  If 
no  such  power  and  remedy  were  provided,  would  the  court  have  said 
no  implied  promise  would  have  resulted  from  becoming  a  stockholder? 

If,  therefore,  without  the  clause  giving  the  directors  power  to  sell 
the  stock  of  delinquent  stockholders,  a  promise  would  have  been  im- 
plied to  pay  the  instalments,  the  only  remaining  inquiry  is,  ought 
this  clause  so  to  operate  as  to  rebut  this  implication  ?  Is  the  remedy 
which  it  provides,  cumulative  merely,  leaving  the  promise  in  full  force, 
or  does  it  abrogate  the  promise  which  is  implied  in  voluntarily  becom- 
ing stockholders  in  the  company?  This  inquiry,  we  propose  to 
answer. 

The  argument  of  the  defendant  has  proceeded  mainly  upon  the 
ground  that  it  is  by  virtue  of  the  13th  section  alone,  (which  gives  the 
authority  to  sell,)  that  any  remedy  exists  to  enforce  the  payment  of 
instalments.  We  have  already  examined  this  argument;  and  we 
think  it  unsupported,  by  any  fair  construction  of  which  the  act  of 
incorporation  is  susceptible.  The  views  we  have  expressed  on  this 
point,  are  believed  to  be  eminently  just,  and  in  accordance  with  the 
spirit  and  fair  meaning  of  the  plaintiffs'  charter,  and  the  act  of  the 
.  defendant  voluntarily  becoming  a  stockholder  and  subjecting  himself 
to  all  the  obligations  imposed  by  the  act  of  incorporation.  We  think 
also,  they  are  sustained  by  high  authority.  Union  Turnpike  Co.  v. 
Jenkins,  1  Caines'  E,.  389 ;   s.  c.  1  Caines'  Ca.  in  Err.  86 ;    Speai  V. 
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Crawford,  14  Wend.  20 ;  Bear  .Camp  River  Co.  v.  Woodman,  2 
Greenl.  404 ;  Instone  v.  Frankfort  Bridge  Co.  2  Bibb,  576 ;  Mayor, 
&c.  of  Baltimore  i?.  Howard,  6  Harris  &  Johns.  383 ;  Dugan  i;.,^ayor, 
&c.  of  Baltimore,  1  Gill  &  Johns.  499 ;  Bergen  v.  Clarkson,  1  Halst. 
352  ;  Bond  v.  Susquehannah  Bridge  and  Banking  Company,  6  Harr. 
&  Johns.  128.  ,  • 

The  counsel  for  the  defendant,  in  the  course  of  the  argument 
addressed  to  us,  have  insisted,  that  whatever  personal  obligations 
might  have  been  incurred  under  this, charter,  on  the  part  of  the  stock- 
holders, had  not  a  specific  remedy  been  provided  for  their  defaults; 
yet  that  the  13th  section,  which  gives  authority  to  sell  the  shares  of 
negligent  stockholders,  is  the  only  remedy  which  can  be  pursued,  and 
excludes  tHe  responsibility  which  the  common  law  would  otherwise 
have  implied  and  enforced.  We  havp  heretofore  adverted  to  this  sec- 
tion for  another  purpose,  and, shall  now  consider  it  more  particularly 
YAih.  reference  to  the  inference  drawn  from  it,  by  the  defendant.  This 
duty  is  imposed  upon  us,  as  well  from  the  importance  of  the  principle 
assumed,  as  from  the  great  respectability  of  the  precedents  which 
have  been  cited  in  its  support.  The  section,  is  in  these  words :  "  That 
the  directors  of  said  company  may  require  the  payment  of  the  sum  or 
sums_subscribed  to  the  capital  stock  of  said  company,  at  such  times, 
and  in  such  proportions,  and  upon  such  conditions,  as  they  may  deem 
fit ;  and  in  case  any  stocliholder  shall  refuse  or  neglect  to  make  pay- 
ment pursuant  to  the  requisition  of  the  board  of  directors,  the  stock 
of  such  stockholders,  or  so  much  thereof  as  shall  be  necessary,  may  be 
sold,  by  the  directors,  of  said^corporation,  at  public  auction,  after  ^he 
lapse  of  six  months  from  the  time  when  the  payment  became  due ; 
and  all  surplus  money  the  avails  of  such  sale,  after  deducting  the  pay- 
ments due,  and  interest  thereof,  and*  the  necessary  expenses  of  the 
sale,,  shall  be  paid  over  to  such  negligent  stockholder."  The  position 
advanced  and  applied  to  the  case  before  us,  is,  that  when  a  statute 
gives  a  new  power,  and,  at  the  same  time,  provides  the  means  of  exe- 
cuting It,  .those  who  claim  the  power,  can  exercise  it  in  no  other  way. 
If  a  power  is  created  in  the  plaintiffs  to  direct  the  instalments  to  be 
paid,  they  can  enforce  the  payment  in  the  method  directed  by  the  act 
of  incorporation,  and  not  otherwise ;  and  that  method  is  by  the  sale 
of  the  delinquent's  shares.  Such  a  position  we  find  stated  by  several 
cases  decided  by  the  supreme  court  of  Massachusetts,  and  is  sup- 
posed to  be  the  basis  of  several  decisions  by  that  court,  in  which  it 
has  been  held,  that  where;  certain  corporations  were  created  with  the 
powers  and  privileges,  and  subject  to  the  duties  contained  in  the  stat- 
utes defining  the  general  powers  and  duties  of  such  corporations; 
and  where  !he  only  remedy  provided  by  the  statutes  for  the  collection 
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of  the  assessments  upon  the  shares,  when  payment  is  neglected,  is  by- 
sale  of  them ;  that  remedy  alone  can  be  pursued  unless  there  be  an 
exprestf  agreement  to  pay  them.  These  precedents  have  been  fol- 
lowed, by  the  supreme  courts  of  Maine  and  New  Hampshire.  Ando- 
ver  and  Medford  Turnpike  Corporation  v.  Gould,  6  Mass.  R.  40; 
Idem  V.  Hay,  7  lb.  102;  New  Bedford  and  Bridgewater  Turnpilte 
Corporation  v.  Adams,  8  lb.  138  ;  Middlesex  Turnpike  Corporation  v. 
Swan,  10  lb.  384 ;  FrankUn  Glass  Company  v.  White;  14  lb.  286 ; 
Chester  Glass  Company  v.  Dewey,  16  lb.  94;  Salem  MiUdam  Cor- 
poration V.  Ropes,  6  Pick.  23 ;  Proprietors  of  Newburyport  Bridge  v. 
Story,  6  lb.  45,  in  notis  ;  Ripley  v.  Sampson  et  al.  10  lb.  371 ;  Cutler 
V.  Middlesex  Factory  Coihpany,  14  lb.  483 ;  3  Fairfield's  R.  588 ; 
Franldin  Glass  Company  v.  Alexander,  2  N.  H.  R.  380.  These 
decisions  emanate  from  high  -authority,  and  are  entitled  to  great 
respect.  "We  are  far  from  being  satisfied  that  they  are  applicable  to 
the  case  before  us. 

In  the  case  of  Andover  and  Medford  Turnpike  Corporation  v. 
Gould,  6  Mass.  R.  43,  it  is  said,  the  tenth  section  of  the  Massachu- 
setts act  enacts,  that  whenever  any  proprietor  shall  neglect  or  refuse  to 
pay  a  tax  or  assessment  agreed  on  by  the  corporation,  to  their  treas- 
urer, in  sixty  days  after  the  time  set  for  payment,  the  treasurer  may 
sell  the  share  of  the  delinquent  proprietor  at  public  auction  for  the 
payment  of  the  tax  and  the  charges  of  sale.  The  words  of  this 
section  are  not  as  strongly  indicative  of  the  intention  of  the  legisla- 
ture to  create  a  personal  obligation  to  pay  the  assessment,  as  those 
of  the  13th  section  of  the  plaintifis'  cbtoter.  They  give  no  authority, 
in  terms,  to  demand  payment;  nor  do  they  refer  to  the  assessment  as 
a  debt  due  and  recoverable.  ^  They  rather  imply,  perhaps,  that  no 
debt  was  intended  to  be  created  by  becoming  a  stockholder;  and 
that,  if  a  tax  is  assessed,  it  is  to  be  collected  only  by  a  sale  of  the 
shares.  Hence  the  general  act  relating  to  turnpike  corporations  is 
considered  as  bearing  a  strong  analogy,  in  this  particular,  to  .the  acts 
authorizing  the  collection  of  county,  town,  and  society  taxes,  and 
taxes  laid  by  the  proprietors  of  common  fields.  Andover  and  Med- 
ford Turnpike  Corporation  v.  Gould,  6  Mass.  R.  40;  Gedney  v. 
Tewksbury,  3  -lb.  307.  In  the  act  of  incorporating  the  plaintiffs, 
express  authority  is  given  to  demand  and  require  payment  of  the 
instalments.  They  are  ponsidered  as  debts  due  and  unpaid;  and 
the  neglect  or  refusal  to  discharge  the  obligation  to  make  payment, 
authorizes  the  use  of  the  additional  remedy  of  a  sale  of  the  shares. 

It  is  supposed  there  are  other  broad  Unes  of  distinction  bet\Jeen 
the  act  which  has  received  a  judicial  construction  in  the  first  case 
cited  from  Massachusetts,  and  the  act  on  which  the  plaintiffs'  right  to 
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maintain  this  action  is  founded.  It  is  understood,  that  in  the  fornaer, 
the  amount  of  the  capital  to  be  invested,  is  not  fixed  by  the  legisla- 
ture. It  is,  to  some  extent  at  least,  dependent  upon  the  will  of  the 
corporation.  The  power  to  make  assessments  is  not  expressly  given, 
by  the  act  defining  the  general  powers  and  duties  of  turnpike  corpo- 
rations, but  is  only  implied  from  the  authority  given  in  the  tenth  sec- 
tion of  the  act,  to  sell-  the  shares  of  deKnquent  proprietors.  Andover 
and  Medford  Turnpike  Corporation  v.  Gould,  6  Mass.  R.  48,  44. 
The  discretionary  power  of  these  companies  to  create  a  large  or  a 
small  capital,  as  their  interest  may  require,  coupled  with  the  fact  that 
the  power  to  order  any  assessment  arises  solely  by  implication  from 
the  authority  given  to  make  sale  of  the  shares,  may,  possibly,  justify 
the  inference  that  "the  legislature  considered  such  sale  as  an  adequate 
remedy  to  recover  the  assessments."  The  shares  are  not  valued  at 
any  given  sum,  in  this  act.  They  are  not  a  part  of  any  definite,  fixed 
capital,  required  by  law.  No  assessment  can  be  made  upon  them,  by 
virtue  of  an  express  statute  enactment.  The  corporation  have  power 
to  agree  on  a  tax  of  the  shares  of  the  proprietors ;  but  this  power  is 
only  inferred  from  the  authority  given  to  sell,  on  failure  to  pay  the 
tax.  "When,  therefore,  the  legislature  have  not  thought  tlie  public 
interest,  or  the  just  rights  of  third  persons  required  the  creation  of  a 
certain  capital,  but  left  the  amount  optional  with  the  company ;  and 
when  they  have  given  no  other  authority  to  raise  a  capital  in  money, 
(independent  of  the  payments  voluntarily  made  by  the  proprietol-s,) 
than  by  sale  of  the  shares  of  delinquent  stockholders;  it  is  not,  per- 
haps, very  uhreasonable  to  give  such  a '  construction  to  their  statute, 
as  will  confine  the  company  to  the  exercise  of  the  power  expressly 
given.  The  power  to  assess  is  inferred  from  the  power  to  sell;  and 
the  latter  may,  therefore,  b^  eonsi^Jered  as  the  only  mode  in  which 
the  former,  for  any  practical  purposes,  can  be  exercised.  It  might  be 
said,  with  some  plausibUity,  that  no  general  rule  would  be  more  just, 
or  better  adapted  to  carry- into  effect  the  intention  of  the  legislature, 
than  that  which  should  declscre,  that  when  an  authority  to  impose 
a  tax  upon  the  shares  of  the  members  of  the  corporation  is  derived 
solely  by  implication  from  the  power  <D  sell  the  shares  on  failure 
to  pay  the  iax,  every  other  inode  of  collection  is  excluded,  when 
there  is  no  express  promise  to  pay.  In  such  a  case,  it  might  be 
said,  the  intention  would  be  manifest;  to  make  the  amount  of  capital 
paid  in',  dependent  upon  the  wiU  of  the  Stockholders,  or  upon  the  sale 
of  the  shares;  that  the  proprietor  does  not  incur  a  personal  obligation 
to  pay  any  thing;  but  the  company  are  clothed  with  authority  to 
raise  the  necessary  funds,  by  a  sale  of  the  stock,  upon  the  neglect  of 
the  stockholder  to  pay  the  just  and  equal  assessments  laid  upon  it. 
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In  this  view,  the  assessment  may  be  considered  as  made  upon  the 
stock  merely,  and  the  remedy  in  the  nature-  of  a  proceeding,  m  rem. 
Such  would  seem  tQ  be  the  import  of  the  language,  used  in  some  of 
the  cases  referred  to. 

'  In  Franklin  Glass  Co.  v.  White,  14  Mass.  R.  286,  the  court,  in 
commenting  on  the  cases  cited  by  counsel  from  Bsp.  Dig.  7,  to  sus- 
tain the  position  that  if  a  person  becomes  a  member  of  any  society 
or  company,  he  thereby  agrees  to  abide  by  all  legal  claims  arising 
against  him  from  the  by-laws  or  local  regulations  of  that  society  to 
which  he  belongs,  (2  So.  Car.  Const.  Rep.  215,)  say,  "  in  the  cases 
cited  from  Espinasse,  the  penalties  or  assessments  were  set  upon,  the 
persons,  not  upon  the  shares,, as  is  the  case  under  our  statutes." 

In  Ripley  v.  Sampson  .et  al.  10  Pick.  371,  Shaw,  C.  J,,  says,  "the 
individual  liability  of  stockholders  created  by  the  statute  of  1808,  was 
of  a  particular  and  limited  character;  and  could  only  be,  en  forced  in 
the  manner  pointed  out  in  the  statute.  It  did  not  subject  a  living 
stockholder  to  a  general  liability  for  assessments,  but  only  authorized 
the  company  to  sell  the  shares  for  payment  of  the  assessments.  By 
operation  of  law,  the  assessment  is  a  lien  upon  the  share.  The  share  is 
in  the  same  condition  with  any  other  pledged  property."  And  in  Cut- 
ler V.  Middlesex  Factory  Co.  14  Pick.  483,  the  same  judge  uses  similar 
language.  "  The  only  compulsory  mode  which  a  manufacturing  cor- 
poration has,  to  enforce  the  payment  of  assessments,  is,  by  sale  of  the 
share.  By  law,  the  assessment  is  a  lien  on  the  share.  The  executor 
has  an  option  to  redeem  the  share  for  the  benefit  of  the  estate,  by 
payment  of  the  assessment,  as  he  would  have  to  redeem  any  other 
pledged  property ;  and  this  option  he  will  exercise  according  i,o  his 
views  of  the  interest  of  the  estate." 

A  similar  distinction  is  taken  between  assessments  upon  the  per- 
son and  upon  the  stock  or  property,  in  the  case  of  The  Trustees  of 
The  Congregation  in  Hebron  v.  Quakenbush,  10  Johns.  R.  217.  In 
that  case,  the  pew  on  which  the  assessment  was  made,  had  been  sold 
to  the  defendant  free  of  rent ;  and  the  pews  were  sold  at  a  high  price, 
in  consequence  of  this  exemption.  The  statute  vests  the  possession 
of  the  church  in  the  trusteei^;  and  gives  them  power  to  "  regulate  and 
order  the  renting  of  the  pews  therein."  About  six  months  after  the 
sale  of  the  pews,  the  congregation  passed  a  vote,  that  if  any  assess- 
ment was  made  on  the  pews,  and  it  remained  unpaid  for  one  month, 
the  pews  should  be  sold  for  the  benefit  of  the  congregation.  No 
promise,  of  the  defendant  to  pay  rent  was  shown  ;  but  he  continued 
to  be  a  member  of  the  congregation,  and  occupied  the  pew  he  had 
purchased ;  and  the  action  was  brought  to  recover  his  proportion  of 
the  salary  of  the  minister,  assessed  by  the  plaintiffs  on  all  the  pews. 
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The  court,  in  giving  judgment  for  the  defendant,  say,  "  whether  the 
Assessment  of  the  pew  rent  was  a  valid  assessment,  we  need  not  now 
inc^uire ;  for  the  defendant  is  not  chargeable,  in  this  case,  upon  the 
inlplied  assumpsit  to  pay,  in  consequence  of  the  occupation  of  the  pew. 
The  trustees  have  no  power  to  make  and  levy  personal  assessments ; 
and  the  owner  of  the  -pew  is  not  liable  in  personam,  unless  there  be 
some  special  ground  from  which  to  infer  a  contract  and  promise  to 
pay.  The  facts  in  tiiis  case  are  not  sufficient  to  furnish  such  an 
inference." 

We  are  confirmed  in  the  suggestions  we  have  ventured  to  make 
touching  the  decision  in  Massachusetts,  by  adverting  to  the  language 
of  Sbwall,  C.  J.,  in  Phillips  Limerick  Academy  v.  Davis,  11  Mass. 
E..  113.  Referring  to  the  cases  decided  by  the  supreme  court  of  that 
State,  in  which  it  was  held,  that  no  implied  obligation  on  the  part  of 
the  corporators  to  pay  their  assessments,  arose  from  their  being  vol- 
untarily members  of  the  corporation,  he  says',  "  It  is  said,  that  these 
decisions  were  upon  the 'ground  of  another  remedy  provided  by  the 
legislature  in  the  act  of  incorporation.  But  that  was  not  the  sole 
ground,  if  it  is  in  any  respect  a  reason  for  those  decisions."  And 
upon  no  other  principle  than  that  the  paymeiit  of  the  assessments 
was  intended  to  be  enfoifced  only  by  a  sale  of -the  stock,  inasmuch  as 
the  power  to  assess  was  implied  merely  from  the  power  to  sell,  can  we 
consider  the  remarks  of  the  court  in  Andover  and  Medford  Turnpike 
Corporation  v.  Gould,  6  Mass.  R.  40,  as  having  any  just  application. 
"  Persons  not  interested  in  having  the  turnpike,  either  from  their  situ- 
ation or  private  property,  may  be  requested  to  associate  and  become 
corporations.  They  may  not  be  able  to  judge  of  the  probable  expen- 
ses or  profits.  But  if  they  know  that  if  the  assessments  become 
grievous,  they  may  abandon  the  enterprise,  by  suffering  their  shares 
to  be  sold,  they  may,  on  this  principle,  join  the  association."  This 
language,  upon  the  supposition  that  no  personal  liability  was  intended 
to  be  imposed  upon  the  proprietors,  would  be  consistent  with  the 
good  faith  and  moral  honesty  due  to  the  creditors  of  the  corporation. 

If  the  plaintiffs'  charter  is  compared  with  the  provisions  of  the 
Massachusetts  act,  as  stated  in  the  reported  case,  a  wide  difference 
will  readily  be  perceived  between  them,  in  the  particulars  which  have 
Jieen  mentioned.  In  their  charter,  the  amount  of  the  capital  is  not  rnade 
to  depend  upon  the  caprice^  or  the  voluntary  act  of  the  corporation. 
'"  It  shall  be  five  hundred  thousand  dollars,  with  the  privilege  of  in- 
crease to  one  million  of  dollars,  to  be  divided  into  shares  of  one  hun- 
dred dollars  .each."  The  company  is  vested  wi  th  all  powers,  privi- 
leges, and  immunities,  which  are  or  may  be  necessary  to  carry  into 
effect  the  purposes  and  objects  of  the  act,  and  is  empowered  to  pur- 
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chase,  receive,  and  hold  such  real  estate  as  may  be  necessary  and  con- 
venient in  accomplishing  the  object  for  which  the  incorporation  is 
granted.     A  certain  definite  capital  is  created  by  the  act,  such  as  was 
deemed  requisite  to  insure  the  completion  of  the  work,  and  the  faith- 
ful performance  of  the  contracts  of  the  corporation.     Ample  provision 
was  made  that  this  capit'al  should  not  be  merely  nominal,  but  real. 
For  this  purpose  subscriptions  were  authorized  to  be  received,  under 
such  regulations  as  the  persons  named  in  the  first  section  of  the  act 
might  adopt.     The  directors  were  authorized  to  require  payment  for 
the  stock,  at  such  time  or  times,  and  in  such  proportions  and  upon 
such  conditions,  as  they  should  deem  fit.     They  were  also  authorized 
to  sell  the  stock  of  delinquent  stockholders ;  and  a  forfeiture  of  the 
charter  was  incurred,  if  one  hundred  thousand  dollars  was  not  ex- 
pended upon  the  railroad  within  four  years,  or  the  road  was  not  con- 
structed, completed,  and  put  in  operation  -within  six  years  from  the 
passage  of  the  act.     In  all  these  provisions,  great  solicitude  is  mani- 
fested to  secure  the  public  interest,  the  rights  of  creditors,  the  useful- 
ness of  the  corporation,  the  just  expectation  of  the  stockholders.     A 
capital  sufficiently  large  was  required  to  be  created.     The  payment 
of  so  much  as  was  necessary  to  insure  the  completion  of  the  work 
within  a  reasonable  time,  and  to  discharge  all  its  debts,  was  enforced, 
by  the  authority  given  to  require  payment  of  the  instalments,  to  sell 
the  shares  of  negligent  proprietors,  and  by  the  forfeiture  of  the  charter, 
if  the  commencement  or  completion  of  the  undertaking  was  unrea- 
sonably delayed.    It  is  true,  the  payment  of  the  assessments  is  depend- 
ent upon  the  action  of  the  directors.-    They  may  limit  the  actual  cap- 
ital to  a  less  sum  than  five  hundred  thousand  dollars,  if  the  whole 
amount  is  not  wanted  for  the  object ;   but  no  just  fears  were  enter- 
tained that  their  duties  to  the  pubKc,  the  corporation,  and  third  per- 
sons would  not  be  discharged. 

In  the  plaintiffs'  charter,  the  authority  to  demand  payment  for  the 
stock,  is  not  merely  implied  firom  the  power  given  to  sell :  it  is  given 
in  express  and  explicit  terms;  "the  directors  may  require  the  pay- 
ment of  the  sums  subscribed  to  the  capital  stock,"  &c.  The  power 
to  sell  is  additional  to  the  power  to  demand  payment,  and  is  not  the 
only  power  expressly  given.  Hence  no  inference  can  be  deduced 
tha,t  the  exercise  of  the  authority  to  sell,  was  the  only  means  intended 
to  be  provided  to  secure  the  payment  of  the  capital  stock.  The 
subscriptions  to  this  stock  were  not  like  those  to  the  turnpike  stock  in 
Massachusetts, —  an  engagement  to  take  a  certain  number  of  shares 
of  uncertain  value,  in  a  company  without  any  fixed  capital,  —  but  an 
engagement  constituting  the  subscribers  stockholders  in  a  company 
with  a  specified  capital,  the  shares  of  a  certain  determinate  value, 
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and  creating  an  obligation  on  them  to  comply  with  all  the  terms, 
conditions,  and  limitations  mentioned  in  the  charter,  one  of  which 
gives  authority  to  demand  of  them  the  payment  of  instalments,  as 
they  shall  be  ordered  by  the  directors. 

The  form  of  the  certificates  of  stock  issued  by  the  corporation  in 
Massachusetts,  does  not  distinctly  appear  fi:om  the  reported  cases. 
In  the  case  before  us,  a  certificate  was  issued  and  delivered  to  the 
defendant,  in  which  it  is  expressed,  that  the  residue,  of  the  sums  due 
for  the  stock,  is  payable  by  instalments,  as  may  be  ordered  by  the 
board  of  directors. 

After  a  careful  examination  of  "the  decisions  to  yhich  our  attention 
has  been  called,  we  are  inclined  to  the  opinion  that  the  decision  first 
made,  (6  Mass.  R.  40,)  and  which  was  subsequently  followed  in 
the  other  cases  cited,  supposed  to  be  similar,  may  be  maintained 
upon  principles  which  are  wholly  inapplicable  to  the  case  before  us  ; 
and  therefore,  that  it  ought  not  to  be  regarded  as  a  precedent. 

It  will  be  observed,  that  ihe  remarks  we  have  made,  founded  upon 
the  distinctions  between  the  general  act  of  Massachusetts,  and  the 
plaintiffs'  charter,  are  confined  to  the  act  of  1804,  and  the  decision 
under  it,  in  the  case  of  Andover  &  Medford  Turnpike  Corporation  v. 
Gould,  6  Mass.  R.  40.  Several  of  the  cases  cited  appear,  from  the 
reports,  to  have  been  decided  with  reference  to  other  statutes,  in 
which  the  distinctions  noticed,  do  not  exist,  —  certainly  not  all  of 
theni,  —  perhaps  none  of  them.  We  have  taken  the  leading  case  on 
which  the  defendant  relies ;  have  examined  it  in  connection  with  the 
provisions  of  the  act  as  they  are  referred  to  in  it;  and  pointed  out 
the  distinctions  between  that  act,  and  the  act  incorporating  the 
plaintiffs.  If  the  subsequent  cases  do  not  admit  of  the  same  explana- 
tion, we  may,  without  impropriety,  say  of  them,  that  what  was  con- 
sidered as  a  precedent,  had  been  established;  that  the  maxim  stare 
decisis  was  probably  applied;  to  them  ;  and  that/  the  court  may  have 
adopted  the  opinion  of  Lord  Eldon  in  Townley  v.  BedweU,  14  Ves. 
591,  that  although  they  did  not  mean  to  say,  that  a  great  deal  might 
not  be  urged  against  it,  yet  where  there  is  a  decision  believed  to  be 
in  point,  it  is  better  to  follow  it. 

We  are  not  surej  however,  that  the  highly  respectable  judicial 
tribunal,  which  decided  these  cases,  was  governed  by  any  of  the 
peculiar  circutnstances  to  which  we  have  referred ;  nor  will  we  con- 
fidently assert,  that  the  cases  are  not  strongly  analogous  to,  or  are 
distinguishable  from,  the  present  case.  If  the  court  are  to  be  under- 
stood as  establishing  and  applying  to  all  statutes  in  no  sense  penal, 
the  position  that  where  a  new  power  is  given  by  a  statute,  which 
also  prescribes  the  mode  of  its  execution,  those  who  claim  the  power 
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can  exercise  it  in  no  other  way,  we  feel  constrained  to  say,  we  cannot 
give  to  decisions  founded  on  such  a  position,  the  force  of  law  in  this 
State.  We  think  the  principle  on  which  they  are  made  to  rest,  when 
applied  to  the  subject  before  us,  is  not  "founded  in  sound  reason;" 
nor  is  it  sustained  by  any  judicial  precedent  referred  to  in  the  decis- 
ions, or  which  we  have  been  able  to  find.  We  believe  these  cases 
are  the  only  ones,  in  which  the  rule,  that  where  a  statute  creates  an 
offence  unknown  to  the  common  law,  and  in  the  enacting  or  prohib- 
iting clause,  points  out  the  mode  of  proceeding  under  it,  that  mode 
alone  can  be  pursued,  has  ever  been  held  applicable,  by  analogy,  to 
all  beneficial  statlites,  unless  it  be  the  case  of  Donaldson  v.  Beckett, 
4  Burr.  2408,  in  the  house  of  lords,  upon  an  appeal  from  a  decree  of 
the  court  of  chancery  founded  upon  the  judgment  in  Miller  v.  Taylor, 
4  Burr.  2303.  Aiid  if  the  rule  was  applied  to  that  case,  it  is  the,  first 
and.  last  civil  case,  in  Grea.t  Britain,  which  has  /alien  under  our 
notice,  in  which  it  has  been  h?ld  to  be;of  universal  applicatiohv,  It 
is,  however,  not  certain,  that  the  decision  in  that  case  has  ever  been, 
or  is  now  considered,  ^s  warranting  the  application  of  the  rule  to 
beneficial  statutes  in,  general.  Beckford  w.'.Hoodf  7  Term  E..'620; 
Wheaiion  et  al.-  v.  Peters  et  al.  8  P.eters,  679,^  680,  -per '  TnoMPSOif,  J. ; 
Nichols  et  al.  Vi  Ruggle's  et  al.  3  Day,  145.  It  is  believed,  that  it  ia 
confined  principally  to.  criminal  cases;  and  is  applicable  to  such 
cases,  because  the  offence  an'd  the  remedy  are  so  interwgven,  that  the 
one  cannot  be  separated  from  the  Other.  Castlejs  case;  Cro.  Jac.  644; 
Rex  V.  Robinsoq,  2  ;Burr,799 ;  Rex-».  BoyEtHy.Ih.  832 ;  The  King  v. 
Harris,  4  Term  B/.;202;;  Livingston  et .  aL  v.  Van  Ii>ge^  et  al.  .9 
Johns.  R.  507;  Almy  v.-  Harris,-  5  lb.  175.  In  the  case  of  penal 
statutes,  which  are  construed  strictly  against  the  person  accused^  and 
wherea  «ew  offence  and  the  mode  of  prosecuting  it  are'  created  in 
the  same  clause,  it  has  been  supposed  that  the  intention  of  the  legis- 
lature to  confine  the /mode  of  proceeding  to  that  specified  in  the  stat- 
,  ute,  was  sufficiently  expressed,  —  g,t  least  siich  has  been  the-  construc- 
tion in  favor  of  the  qifender  against  penal  laws.  But  as  to  beneficial 
statutes,  a- liberar  interpretation  is  to-be  given  in  advancerrient  of  the 
objects  designed- to  be  proihoted.  Camp  u.  .Bates,  aind  cases  there 
cited,  13  Conn.  R.  1.  As  to  them,  where  a  common  law  remedy  is 
not.  taken  away,  by  the  statute  which  prescribes  a  new  one,  the-  kitter 
is  merely  cumulative.'  In  .the  case,  before  us,  the  power  to  sell,  the 
stock'  of  delinqderit  stockholders,  was  given  as  an  additional  secm-ity 
to  the  public,  the  company,  and :  their  creditors,  that  the  instalments 
should  be  promptly  paid.  It  was  to  operate  as  an  incentive  to  the, 
stockholder  to  make  payment,  and,  at  the  same  time,  afford  additional 
facilities  to  the  company,  to  obtain  the  necessary  funds  tb  effect  the 
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object  of  their  incorporation.  It  was  not  intended  to  defeat  that  ob- 
ject altogether,  whenever,  from  the  force  of  circumstances,  the  stock 
niight  be  unseeable,  or  much  diminished  in  value.  And  no  construc- 
tion should  be  given  to  the  plaintiffs'  charter,  unless  the  rules  of  law 
imperiously  require  it,  which  will  defeat  the  object  of  the  grant,  im-' 
pair  the  public  interest,  ruin  the  company,  or  defraud  third  persons  of 
their  just  rights.  The  King  v.  Everden,  9  East,  101,  per  Le  Blanc,  J. ; 
Grays  v.  Turnpike  Co.  4  Rand.  378.  A  construction  which  should 
limit  the  power  of  the  company  to  a  sale  of  the  shares  when  instal- 
ments remain  unpaid,  would,  we  think,  have  a  tendency  to  cause 
these  results,  and,  in  many  cases,  would  actually  produce  them.  We 
cannot  adopt  it,  when  neither  the  words  nor  the  spirit  of  the  act  re- 
quire it ;  and  when  no  rule  of  law  demands  it. 

We  might  add,  that  it  is  by  no  means  clear,  that  the  rule  in  crimi- 
nal cases  to  which  reference  has  been  made,  would  apply  to  the  pres- 
ent case,  were  this  a  penal  statute ;  for  that  rule  is  confined  to  cases 
where  the  particular  remedy  is  created  in  the  enacting  or  prohibiting 
clause,  or  where  there  is,  in  terms,  no  prohibitory  clause. 

It  is  an  established,  principle,  that  when  a  new  offence  is  created  by 
an  act  of  parliament,  and  a  penalty  is  annexed  to  it,  by  a  subsequent 
-  separate  and  substantive  clause,  it  is  not  necessary  for  the  prosecutor 
to  sue  for  the  penalty,  but  he  may  proceed  on  the  prior  clause,  on  the 
ground  of  its  being  a  misdemeanor.  The  King  v.  Harris,  4  Term  R. 
202.  In  the  case  before  us,  the  authority  to  sell  the  stock  is  in  a  sub- 
sequent distinct  substantive  clause  from  those  which  incorporate  the 
company,  create  its  rights,  declare  its  duties,  and  authorize  subscrip- 
tions to  the  capital  stock.  The  first  section  of  the  act  creates  certain 
persons  therein  named,  and  such  others  as  shall  associate  with  them, 
a  body  corporate  and  politic  in  prmsenti.  Indeed,  the  power  to  sell 
is  predicated  upon  the  existence  of  the  corporation  and  the  forma- 
tion of  the  company  under  the  charter.  All  the  acts  necessary 
to  give  it  vitality  are  supposed  to  have  been  done.  It  is  consid- 
ered as  an  existing  body  corporate,  with  powers  to  sue  and  to 
contract.  It  has  received  the  engagement  of  the  stockholders  to  take 
the  stock ;  and  their  implied  promise  to  pay  for  it,  arises  before  the 
remedy  by  sale  can  be  used :  and  this  remedy  being  in  a  separate  clause 
and  not  declareti  to  be  exclusive,  is,  upon  well-established  principles, 
only  cumulative.  We  think,  therefore,  that  the,  cases  cited  from 
Massachusetts,  Maine,  and  New  Hampshire,  cannot  be  _vindicated, 
upon  the  grounds  on  which,  it  is  supposed,  they  were  decided;  that 
the  rule  appKed  to  them  is  confined,  principally,  to  penal  statutes ;  or 
if  not,  they  are  not  within  either  the  letter  or  spirit  of  that  rule. 

It  may  be  added,  that  if  the  act  of  becomijig  a  stockholder  under 
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this  charter,  implies  the  promise  to  pay  the  assessments  upon  the  stock, 
(which  we  think  it  does,  for  the  reasons  heretofore  stated,)  a  familiar 
rule  in  the  construction  of  statutes,  justifies  us  in  S3-ying,  that  the 
promise  is  not  abrogated,  by  the  additional  power  given  to  sell  the 
stock  of  delinquent  proprietors.  «  A  statute  made  in  the  affirmative, 
without  any  negative,  expressed  or  implied,  does  not  take  away  the 
common  law.  2  Jnst.  200;  Co.  Litt.  115  innotis;  Com.  Dig.,  tit. 
Action  on  Statute,  C. ;  Almy  v.  Harris,  5  Johns.  E.  175.  The 
party  may  waive  his  benefit  by  such  afiirmalive  statute,  and  take  his 
remedy  by  the  common  law ;  which,  however,  do.es  not  mean  that 
the  statute  is  not  binding,  but  that  the  party  may  make  his  election 
which  to  proceed  upon."  1  Co.  64;  Cro.  Eliz.  104.  And  where  a 
liberal  construction  is  necessary  to  carry  into  effect  the  object  of  a 
remedial  statute,  although  it  be  introductory  of  a  new  law,  no  nega- 
tive ought  in  general  to  be  implied. 

The  application  of  these  princijiles  to  the  case  before  us  is  not  dif- 
ficult. The  act  of  becoming  a  stockholder  pursuant  to  the  provisions 
of  this  charter,  is  one  from  which  the  law  raises  a  promise  to  pay  the 
instalments  legally:  assessed  and  demandable.  The  common  law  fur- 
nishes a  remedy  for  a  violation  of  this  engagement,  by  an  action  of 
assumpsit.  The  subsequent  enactment,  authorizing  the  directors  to 
sell  the  stock,  is  affirmative  in  its  terms.  It  does  not  expressly,  or  by 
implication,  take  away  the  previous  remedy,  which  the  common  law 
has  provided.  No  words  are  used  indicative  of  an  intention  to  deprive 
the  corporation  of  their  previously  existing  remedy  ;  no  necessity  is 
perceived  why  they  should  be  deprived  of  it;  and  every  consideration 
arising  from  public  policy,  or  connected  with  good  faith  and  common 
honesty,  demands  that  this  remedy  be  continued  in  full  force. 

One  further  reiriark,  applicable  to  this  branch  of  the  subject,  will 
complete  aU  which  we  deem  it  necessary  to  say  upon  the  whole  case. 
It  is  conceded,  that  had  the  defendant  promised,  in  express  terms,  to 
pay  the  instalments,  an  action  of  assumpsit  might  have  been  main- 
tained upon  that  promise.  But  if  the  13th  section  provides  the  only 
remedy  to  enforce  the  payment,  and,  therefore,  excludes  an  implied 
promise  to  pay,  it  is  not  readily  perceived  why  it  should  not  cause  an 
express  promise  to  be  legally  inoperative.  There  is  no  other  consid- 
eration to  support  the  latter,  than  that  which  sustains  the  former.  It 
is  precisely  the  same  in  both.  The  moral  obligation  to  pay  is  equally 
strong  in  both.  The  same  facts,  and  no  other,  which,  it  is.  believed, 
raise  an  implied  assumpsit  in  this  case,  would  exist,  had  an  express 
engagement  been  superadded.  But  if  the  law  would  not  raise  a 
promise  from  these  facts,  simply  because  the  act  of  incorporation  has 
provided  another  remedy,  why  will  it  enforce   an  express  promise 
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founded  entirely  upon  the  same  facts,  with  the  same  remedy  continu- 
ing in  full  force  ?  If,  in  consequence  of  the  particular  remedy  pro- 
vided, there  is  no  legal  presumption,  from  the  admitted  facts,  that  the 
stockholders  intended  to  become  personally  responsible,  how  can  the 
same  facts  sustain  an  express  promise,  where  the  same  remedy  may 
be  applied?  If  the  foundation  of  an  implied  promise  fails,  by  rea- 
son of  the  existence  of  a  special  remedy  provided  by  the  stktute,  why 
is  not  the  support  of  an  express  promise  as  completely  taken  away  by 
force  of  the  same  remedy  ?  . 
'  We  consider,  therefore,  the  13th  section  of  the  plaintiiFs'  charter  as 
affording  a  cumulative  remedy  merely;  and  that  neither  its  language, 
its  object,  nor  any  analogies  of  the  law  which  are  known  to  us,  re- 
quire us  to  hold  that  remedy  to  be  exclusive.  Chapman  v.  Pickers- 
gill,  2  Wils.  145 ;  Brown  v.  Chapman,  3  Barr.  1418 ;  Ward  v.  Bird,  2 
Chitt.  E.  582;  Rex  v.  Carlisle,  3  B.  &  A.  161 ;  Sharp  et  al.  v.  War- 
ren, 6  Price,  131 ;  Delaware  &  Schuylltill  Navigation  v.  Sansom,  1 
Binn.  70 ;  Union  Turnpike  Co.  v.  Jenkins,  1  Gaines'  R.  380 ;  s.  c.  1 
Caines'  Ca.  in  Err.  86 ;  Goshen  Turnpike-  Co.  v.  Hurtin,  9  Johns.  R. 
217 ;  Highland  Turnpike  Co.  v.  McKean,  11  lb.  98  ;  Farmers  Turn- 
pike Road  V.  Coventiy,  10  lb.  388;  Scidmore  v.  Smith,  13  lb.  322; 
Dutchess  Cotton  Manufactory  v.  Davis,  14  lb.  238 ;  Wetmore  et  al, 
V.  Tracy,  14  Wend.  250 ;  Harlaem  Canal  Co.  v.  Seixas,  2  Hall's  R. 
604 ;  Idem  v.  Spear,  lb.  510 ;  Mprris  Canal  and  Banking  Co.  v. 
Nathan,  lb.  239. 

It  is  proper  to  add,  that  our  decision  in  the  present  case  has  been 
made  with  reference  to  the  facts  stated-  in  the  motion  for  a  new  trial. 
Whenever  other  cases  arise,  in  which  the  facts  do  not  correspond 
with  those  disclosed  by^his  record,  they  will  be  duly  considered. 

The  opinion  expressed  at  the  circuit  was  correct,  and  a  new  trial  is 
to  be  denied.  ,      ' 

.  In  this  opinion  the  other  judges  concurred. 

JVew  trial  not.  to  be  granted. 
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and  another.^ 

New  Haven,  July,  1838. 

Subscriber  for  Stock  —  Assignee  of  Shares,  personally  liable  for 
Price  of  Stock- — Assessments  —  Action  to  recover  Price  ofaguinst 
Assignee  of  Shares. 

A  stockholder  in  the  Hartford  and  New  Haven  Eailroad  Company,  who  derived  his  stoct 
by  a  transfer  from  the  original  subsca-iber,  and  received  a  new  certificate  from  the  com- 
pany, is  personally  liable  to  pay  the  instalments  called  for,  after  the  transfer. 

This  case  diifers  from  the  preceding  one  of  the  same  plaintiffs 
against  Kennedy,  in  this  particular  only,  that  it  is  a  suit  brought 
against  the  defendants  as  assignees  or  purchasers  of  stock,  who  have 
received  Certificates  of  proprietorship  from  the  plaintiffs,  and  have  be- 
come stockholders  in  the  company ;  and  it  was  instituted  to  recover 
instalments  required  to  be  paid  on  their  shares,  after  they  became 
stockholders.  The  plaintiffs  having  obtained  a  verdict,  pursuant  to 
the  direction  of  the  judge,  the  defendants  moved  for  a  new  trial  for 
misdirection. 

W.  W.  Ellsworth  and  Kiniberly,  in  support  of  the  motion,  con- 
tended, that  the  personal  liability  of  the  stockholders,  if  any,  rested 
on  their  private,  collateral  undertaking,  and  did  not  extend  to  a  bond 
fide  purchaser.  The  terms  of  subscription  do  hot  afffeot  him.  1  Binn. 
75,  per  Yeates,  J. 

Hungerford  and  jB.  S.  Baldwin,  contra,  contended,  1,  That  the 
original  subscriber,  who  transfers  his  stock  before  the  instalments  are 
called  for,  is  not  liable,  by  the  terms  of  the  13th,  section  of  the  char- 
ter, to  the  requisition  of  the  directors.  It  is  to  be  made  of  the  "  stock- 
holder." 

2.  That  the  assignee  is  liable.  When  he  purchases  his  stock  and 
receives  the  certificate  of  transfer,  he  receives  it  with  notice  on  its 
face  of  the  sum  paid,  and  that "  the  residue  is  pajrable  by  instalments, 
as  may  be  ordered  by  the  board  of  directors."  There  is  a  privity  not 
only  between  him  and  his  assignor,  but  between  both  of  them  and 
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the  company.  The  former  stockholder  is  released  from  his  obliga- 
tion. He  ceases  to  be  a  member  of  the  corporation ;  and  is  succeeded, 
in  all  his  rights  and  obligations,  by  the  assignee.  The  Huddersfield 
Canal  Company  v.  Buckley,  7  Term  E,.  36 ;  Bend  v.  The  Susquehan- 
nah  Bridge  and  Banking  Company,  6  Harr.  &  Johns.  128.  If  it  were 
otherwise,  the  capital  stock  of  the  company  would  not  be  entire. 

Huntington,  J.  The  reasons  for  our  decision  subjecting  the  origi- 
nal subscribers  to  personal  liability,  apply,  with  equal  force,  to  those 
who  become  stockholders  by  purchase.  The  relation  of  stockholder 
and  company  exists.  A  privity  between  them  is  created.  The  char- 
ter provides,  in  the  2d  section,  that  the  shares  shall  be  transferable  in 
such  manner  as  the  by  Jaws  of  the  company  direct ;  and  it  is  admit- 
ted, that  the  defendants,  on  the  16th  day  of  December,  1835,  (which 
was  before  any  of  the  sums  now  sought  to  be  recovered,  were  re- 
quired by  the  directors  to  be  paid,)  were,  and  ever  since  have  been, 
the  owners  and  holders  of  one  hundred  shares  of  the  stock  of  the 
company  Originally  subscribed,  and  by  the  subscribers  to  whom  they 
were  apportioned,  duly  transferred  to  the  defendants,  on  the  books  of 
the  company,  and  a  certificate  giveri  at  the  request  of  the  defendants, 
declaring  that  "  they  are  entitled  to  one  hundred  shares  in  the  capital 
stock  of  the  Hartford  and  New  Haven  Railroad  Company,  on  which 
five  doUars  on  each  share  has  been  paid ;  the  residue  payable  by  in- 
stalments, as  may  be  ordered  by  the  board  of  directors.  Said  shares 
are  transferable  on  the  books  of  said  company,  at  the  Phoenix  Bank 
in  the  city  of  Hartford,  by  J.  Boorman  and  H.  Hudson,  or  tl^eir  attor- 
ney, on  the  surrender  of  this  certificate."  The  case  already  decided 
must,  therefore,,  govern  ^his ;  and  as  to  the  instalments  sought  to  be 
recovered  in  this  action,  we  apply  the  just  rule  stated  by  the  court  in 
the  case  of  the  Huddersfield  Canal  Company  v.  Buckley,  7  Term  R. 
36,  that  "after  assignment,  the  assignees  hold  the  shares  on  the  same 
conditions,  and  are  subject  to  the  same  rules  arid  orders  as  the  origi- 
nal subscribers,  and  are"  (for  all  the  purposes  of  the  present- case), 
"  substituted  in  the  places  of  original  subscribers."  Bend  v.  The  Sub- 
quehannah  Bridge  and  Banking  Co.  6  Harr.  &  Johns.  128, 

We  take  occasion  to  remark,  that  no  questions  have  been  discussed 
before  us,  in  either  of  the  cases,  upon  whom  the  liability  rests  to  pay 
instalments  required  by  the  directors,  upon  stock  then  owned  by  one 
person,  but  which  subsequent  to  such  requisition,  and  before  the  same 
become  due,  is,  by  him,  bond  fide  transferred  to  another ;  nor  regard- 
ing the  effect  of  transfers  by  stockholders,  to  known  bankrupts,  with 
the  view  of  tenninating  their  liability  for  future  instalments ;  nor 
touching  the  operation  of  transfers,  by  way  of  mortgage  or  hypothe- 
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cation,  with  reference  to  any  supposed  liability,  on  the  part  of  the 
mortgagee,  for  instalments  which  are  ordered  while  he  holds  them  in 
pledge.  And  we  give  no  opinion  upon  either  of  these  points.  They 
are  not  embraced  in  the  cases  before  us ;  and  the  expression  of  an 
opinion  would  be  both  unnecessary  and  improper. 

The  instruction  to  the  jury  was  right  in  the  present  case;   and  a 
new  trial  is  not  advised. 

In  this  opinion  the  other  Judges  concurred. 

New  trial  not  to  be  granted. 


Btjeeoughs  and  another  v.  The  Housatonic  Eailroad   Company.^ 

Fail-field,  June,  1842. 

Negligence  —  Liability  of  the  Company  for   Accidental  Fires  com- 
municated  by  Locomotive. 

Where  a  company  was  incorporated,  by  the  legislature,  with  power  to  construct  a  railroad, 
and  to  hold  lands,  engines,  cars,  and  other  things  necessary  for  its  use ;  and  while  a  loco- 
motive belonging  to  this  company,  drawing  a  train  of  cars,  was  passing  on  the  railroad, 
some  sparks  from  the  smoke-pipe  passed  directly  therefrom  to  the  roof  of  a  building  of 
the  plaintiff,  standing  eighteen  inches  from  the  side,  and  twenty-six  feet  from  the  middle, 
of  the  road,  whereby  the  building,  without  any  negligence,  but  with  the  exercise  of  due 
care  and  skill  on  the  part  of  the  company,  was  set  on  fire  and  consumed ;  in  an  action  on 
the  case  against  the  company  for  this  injury,  it  was  held,  that  the  defendants  were  not 
liable. 

This  was  an  action  on  the  case.  The  first  count  of  the  declara- 
tion, after  stating  the  incorporation  of  the  defendants,  by  the  legisla- 
ture of  this  State,  and  their  general  pow6rs,  alleged,  that  the  plain- 
tiffs being  lawfully  possessed,  in  their  own  right,  of  a  certain  building 
with  a  cider-mill  therein,  situated  in  Bridgeport,  on  the  land  of 
Edward  Burroughs,  one  of  the  plaintiffs,  the  defendants,  on  the  23d 
of  March,  1840,  caused  a  certain  steam-engine  to  pass  along  their 
road,  near  said  building  and  cider-miU,  from  the  pipe  or  chimney  of 
which  engine  large  sparks  of  fire  were  constantly  passing  into  the 
open  air ;  that  the  defendants,  well  knowing  the  exposed  condiiion 
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of  said  building  and  cider-mill  to  said  sparks  of  &e,  did  not  make 
use  of  proper  care  in  passing  said  building  with  their  engine,  but  so 
carelessly  and  negligently  permitted  said  engine  to  pass  along  said 
road  near  to  said  building,  that  ^e  fire  from  said  pipe  or  chimney,  by 
means  of  said  negligence  and  carelessness,  fell  upon  said  building 
and  set  fire  to  the  same,  whereby  said  building,  together  with  said 
cider-mill,  was  wholly  consumed  and  destroyed. 

There  were  two  or  three  other  counts ;  but  it  is  not  necessary,  with 
reference  to  any  point  in,  the  case,  to  state  them. 

The  cause  was  tried  at  Fairfield,  February  term,  1842,  before 
Sherman,  J.  •  „  ' 

The  defendants  were  duly  incorporated,  by  the  legislature  of  this 
State,  by  a  charter  which  appears  in  the  Private  Laws,  p.  1025,  and 
was  made  part  o:^the  case;  and  their  raihoad  was  constructed  in 
conformity  with  the  requirements  of  such  charter.  On  the  day  men- 
tioned in  the  declaration,  as  a  locomotive  of  the  defendants  was 
passing  southerly  on  their  raihoad,  by  and  near  to  the  plaintiffs 
building  and  cider-mill,  drawing  a  train  of  cars,  the  sparks  from  the 
chimney  or  smoke-pipe  passed  directly  therefrom,  upon  t^e  roof  of 
said  building,  and  set  it  on  fire,  and  said  building  and  cider-mill  were 
thereby  consumed.     These  were  admitted  facts. 

The  plaintiffs  claimed  to  have  proved,  that  the  fire  was  owing  to 
the  carelessness  and  unskilfulness  of  the  defendants,  in  the  .manage- 
ment of  their  locomotives.  The  defendants  claimed  to  have  proved, 
that  they  used  their  locomotive  with  all.  due  care  and  skill  on  that 
occasion ;  and  that  the  fire  occurred  without  any  carelessness  on  their 
part. 

The  plaintiffs  contended,  that  even  if  the  jury  should  find,  that 
there  was  all  due  care  and  skiU,  and  no  carelessness  or  negligence,  on 
the  part  of  the  defendants,  they  were  still  entitled  to  recover  damages 
for  the  loss  of  their  building,  upon  the  facts  admitted,  if  there  was 
no  other  objection  to  their  recovery.     The  court  so  charged  the  jury.^ 

The  defendants  claimed  to  have  proved,  that  the  building  and 
cider-miU  in  question,  were  placed,  by  the  plaintiffs,  on  the  spot  they 
occupied,  after  the  railroad  was  laid  out,  and  that  the  loss  of  them 
by  fire,  was  in  consequence  of  their  being  placed  so  near  the  railroad, 
through  the  imprudence  and  carelessness  of  the  plaintiffs  in  locating 
them.  And  the  defendants  prayed  the  court  to  charge  the  jury,  that 
if  the  loss  arose  in  consequence  of  such  imprudent  location,  they 


*  This  decision  was  made  solely  on  the  authority  of  Hooker  v.  The  New  Haven 
and  Northampton  Company,  14  Conn.  B.  146,  and  was,  at  the  time,  regarded  by  some 
of  the  profession,  as  a  reductio  ad  absurdum  from  that  case. 
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should  find  for  the  defendants.     The  coiirt  charged  the  jury  as  thus  • 
requested. 

It  appeared  that  the  building  containing  the  cider-mill  was  eighteen 
and  a  half  feet  from  the  western  track  of  the  road  on  which  the  loco- 
motive was  passing;  twenty-six  feet  from  the  centre  of  "the  road; 
and  eighteen  inches  from  the  west  line  thereof. 

The  court  directed  the  jury  to  inform  the  court,  on  returning  their 
verdict,  if  they  should  find  for  the  plaintiffs,  whether  they  did  or  did 
not  find  that  the  fire  was  owing  to  unskilfulness  or  carelessness  on 
the  part  of  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiffs ;  and  on  inquiry  being 
made  as  to  the  fire  being  caused  by  the  unskilfulness  or  carelessness 
of  the  defendants,  they  stated,  by  their  foreman,  that  they  could  not 
agree  in  regard  to  that  fact.  , 

The  defendants  moved  for  a  new  trial  for  a  misdirection. 

Booth  and  Dutton,  in  support  of  the  motion,  contended,  1.  That 
the  defendants,  in  running  their  engine  on  their  road,  were  clearly  act- 
ing within  the  powers  granted  by  their  charter.     Priv.  Stat.  1026. 

2.  That  the  defendants  are  not  liable  for  a  consequential  injury 
resulting  from  the  use  of  their  road  in  the  way  authorized  by  their 
charter.  The  British  Cast  Plate  Manufacturers  v.  Meredith,  4  Term 
R.-794;  Sutton  t;.  Clarke,  6'  Taunt.  29;  Boulton  v.  Crowther,  2  B. 
&  Cres.  703 ;  Steele  v.  Western  Inland  Lock  Navigation,  2  Johns. 
R.  283;  Lansing  v.  Smith  et  al.  8  Cowen,  146 ;  Rowe  et  al.  v  The 
Granite  Bridge  Corporation,  21  Pick.  344;  HoUister  v.  The  Union 
Company,  9  Conn.  R.  436. 

3.  That  the  charter  is  not  unconstitutional  in  relation  to  the 
authority  in  question.  Here  was  no  "taldng"  of  private  property, 
tor  any  purpose.     There  was  no  appropriation  of  the  building,  or  of 

4.  That  if  the  defendants  had  no  authority  from  the  legislature  to. 
run  this  engine,  and  were  acting  as  individuals  merely,  they  would 
not  be  responsible;  there  being  no  want  of  ordinary  care  on  their 
part.    Clark  v.  Foot,  8  Johns.  K  421 ;  Panton  v.  Holland,  17  lb  92- 
Livingston  v.  Adams  et  al.  8  Cowen,  175.  ' 

aotfnff  ^'^i^?''^*'  'contra,  contended,  1.    That  the  defendants, 
acting  as  individuals,  would  be  Uable  in  this  case;  the  ma^m  sic 

tioT^Lt'th""'  ^^f  r'^^-     ''*^^  ^^"^  '"^^  element  ^^Te^t;! 
tion  abroad,^they  must  be  responsible  for  the  injury  it  produces. 
There  is  no  hardship  in  thus  subjecting  them;  as  the/do  the  act  fo 
their  own  emolument.     The  act  may  not  in  itself  be'^nlawM,  s^ 
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he  that  is  damaged,  ought  to  be  recompensed.  See  the  cases  cited 
by  Williams,  Ch.  J.,  in  14  Conn.  R.  157. 

2.  That  the  defendants  are  not  protected  by  their  charter.  In  the 
first  place,  it  gives  the  company  no  authority  in  relation  to  injuries 
such  as  that  complained  of,  which  individuals  have  not.  It  does  not 
purport  to  authorize  the  company  to  set  fir8  to  the  buildings  of 
others. 

,  Secondly,  a  grant  of  certain  privileges  to  an  incorporated  company, 
does  not  imply  an  exemption  from  liability  for  injuries  to  private 
property.  All  legislation,  general  and  special,  must  be  presumed  not 
to  injure,  but  to  protect,  the  rights  and  property  of  individuals. 

Thirdly,  if  the  charter  had  expressly  authorized  the  company  to  do 
all  that  they  have  done  in  this  case,  it  would  not  protect  them  against 
a  claim  for  injury  to  private  property ;  as  it  would  be  a  case  within 
the  constitutional  provision.  Const.  U.  S.  amend.  5 ;  Const.  Conn, 
art.  1,  §  11.  The  construction  put  upon  the  word,  "taken,"  is  liberal, 
making  it  synonymous  with  injured,  damaged,  seized,  destroyed. 
5  Cranch,  185  ;  12  Mass.  R.  466 ;  14  Conn.  R.  153. 

3.  That  the  case  of  Hooker  v.  The  New  Haven  and  Northampton 
Company,  14  Conn.  R.  146,  goes  the  full  length  of  this  case ;  and  it 
is  impossible  to  exempt  these  defendants  from  liability,  without  over- 
ruling that  case.  There,  the  act  complained  of  was  a  lawful  act ;  it 
was  done  with  proper  prudence 'and  care ;  and  the  injury  to  the  plain- 
tiff was  consequential;  —  less  direct  than  in  this  case,  as  there  the 
water  flowed  through  the  lands  of  other  persons  before  it  reached  the 
plaintiff's ;  still  the  company  were  subjected. 

WiELiAlis,  C.  J.  The  question  is,  whether  this  company,  incor- 
porated to  construct  this  road,  and  to  hold  lands,  engines,  cars,  and 
other  things  necessary  for  the  use  of  it,  are  responsible  for  an  injuiy 
of  this  kind ;  there  being  no  negligence  or  carelessness  on  their  part. 
To  determine  this,  we  must  look  at  the  nature  of  the  actiofl.  It  is 
founded,  says  C.  Baron  Comyns,  upon  a  wrong.  In  all  cases  where 
a  man  has  a  temporal  loss  or  damage,  by  the  injury  of  another,  he 
may  have  an  action  on  the  case.  Com.  Dig.  tit.  Action  on  the  Case, 
A.  This  injury  may  be  caused,  by  the  unlawful  act  of  another,  or 
from  the  carelessness  or  negligent  manner  in  which  a  lawful  act  is 
performed.  It  is  not  every  act  productive  of  injury  to  another,  that 
lays  the  foundation  of  this  action;  for,  says  the  same  eminent  judge, 
it  does  not  lie  for  a  reasonable  use  of  my'right,  though  it  may  be  to 
the  annoyance  of  another.  Com.  Dig.  tit.  Action  upon  the  Case  for 
a  Nuisance,  C. 

Have  these  defendants  done  any  such  act,  or  been  guilty  of  any 
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such  negligence,  as  to  subject  themselves  to  this  action ;  or  have  they 
used  their  lawful  rights  in  a  reasonable  manner?  What  acts  have 
they  done  ?  They  have  built  their  road,  and  put  on  their  engines 
and  cars,  for  the  purpose  of  transporting  passengers,  by  means  of 
steam-power,  in  the  manner  of  other  railroad  companies.  It  is  not 
denied,  that  all  they  have  done  is  in  exact  conformity  with  the  object 
of  the  act  of  incorporation.  All  they  have  done,  then,  must  be  law- 
'ful,  if  the  legislature  could  make  it  so.  Where,  then,  is  the  wrong? 
It  is  true,  that  a  spark  from  their  chimney  struck  the  roof  of  the 
plaintiff's  building  and  consumed  it;  but  these  defendants  neither 
guided  nor  directed  it.  In  what  respect  does  it  differ  from  a  similar 
injury,  by  a  spark  from  a  dwelling-house  ?  In  either  case,  the  spark 
proceeds  from  a  reasonable  use  of  one's  own  property ;  it  is  guided  in 
the  same  manner,  takes  the  same  direction,  and  produces  the  same 
injury.  In  the  one  case,  we  say  it  is  the  effect  of  accident,  or  the 
hand  of  Providence :  why  not  in  the  other  ?  If  there  be  no  fault  in 
the  one  case,  how  can  there  be  in  the  other  ?  If  it  be  said,  that  the 
sparks  would  not  have  been  there,  if  the  defendants  had  not  come 
there  with  their  engine,  it  may  also  be  said,  they  would  not  have  pro- 
ceeded from  the  house,  if  it  had  not  been  placed  there,  or  if  there  had 
been  no  fire  in  it.  If  it  was  a  reasonable  use  of  a  house  to  have  a 
fire  for  the  ordinary  domestic  purposes,  is  it  less  reasonable  or  neces- 
sary to  use  fire  to  create  steam  for  the  use  of  the  engine  ?  It  has 
not  been  claimed,  that  this  company  could,  in  any  other  way,  effect 
the  object  of  their  incorporation.  It  was,  indeed,  intimated,  that  the 
legislature  could  not  authorize  the  company  to  do  the  act  they  have 
done.  If  by  this  is  meant,  that  they  could  not  authorize  them  to 
burn  this  building,  without  making  compensation,  it  will  not  be 
denied.  But  it  does  not  foUow,  that  the  legislature  could 'not  author- 
ize an  act,  without  which,  in  connection  with  other  incidents,  this 
event  would  not  have  happened.  The  General  Assembly  authorize  a 
company  to  erect  a  bridge  over  a  stream;  by  the  force  of  the  winds 
a  vessel  or  boat  is  driven  upon  on6  of  the  piers  and  bilged.  Could  it 
be  seriously  claimed,  that  the  legislature  could  not  lawfully  cause  this 
bridge  to  be  erected,  because  accidents  might  occur  ?  And  how  does 
this  case  differ  from  that  ?  In  both  cases,  an  event  has  occurred  inju- 
rious to. a  third  person,  which  would  not  have  happened,  had  not  the 
bridge-  or  the  raiboad  existed.  Neither  of  which,  however,  of  them- 
selves, produced  the  effect.  That  the  legislature  could  not  take  away 
the  property  of  a  citizen  for  public  rise,  without  compensation,  is  a 
fundamental  principle.  But  to  say  that  they  can  pass  no  act,  which, 
m  its  remote  conseqUeneeg,  and  in  connection  with  other  causes,  may ' 
affect  private  property,  is  a  refinement  which  has  never  been  recog-  ' 
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nized.  K  this  improvement  was  for  a  public  object  m.erely,  and  the 
defendants  stood  in  the  same  light  as  commissioners  acting  bond  fide 
in,  the  execution  of  a  public  trust,  then  they  could  not  be  responsible, 
according  to  the  cases  of  Sutton  v.  Clarke,  6  Taunt.  29,  and  Boultou 
V.  Crowther,  2  B.  &  Cres.  703.  But  as  the  defendants  are  to  derive 
a  personal  benefit  from  these  improvements,  we  do  not  place  the  case 
on  that  ground. . 

It  was  claimed,  in  argument,  that  there  was  a  difference  between 
original  and  derivative  rights.  Although  this  may  be  an  ingenious 
distinction,  it  is  supported  by  no  authority ;  and,  we  think,  it  is  not 
founded  on  principle.  What  is  an  original  right  to  property  ?  All 
rights  to  property,  (unless  those  of  the  sturdy  occupant  are  an  excep- 
tion,) are  founded,  upon,  and  regulated  by,  the  laws  of  the  land. 
They  are  different  in  different  countries ;  and,  at  different  times,  vary- 
ing in  the  same  country.  They  are  all  derivative,  depending  upon 
political  establishments ;  not  natural,  but  civil,  rights.  2  Bla.  Com. 
11.  What  principle,  then,  exists,  by  which  a  right,  acquired  by  a 
special  legislative  grant,  can  be  distinguished  from  a  right  acquired 
under  the  general  law  of  the  land,  we  have  not  been  able  to  discover. 
We  must,  then,  come  to  the  result,  that  the  acts  of  the  defendants 
were  lavsrful  acts. 

But  lawful  acts  may  be  performed  in  such  a  nianner,  so  carelessly, 
negligently,  and  with  so  little  regard  to  the  rights  of  others,  that  he, 
who,  in  performing  them,  injures  another,  must  be  responsible  for 
that  damage.  Thus,  the  man^who  turns  the  water  from  his  own 
premises,  in  such  a  manner  as  to  flow  upon  and  injure  his  neighbor's 
lands,  ought  to  respond.  So  where,  by  the  custom  of  the  realm,  the 
ow;ner  of  a  house,  which  takes  fire,  and  burns  another -house,  is  made 
answerable  for  the  damage,  it  proceeds  upon  the  ground  of  negli- 
gence. TubervH  v.  Stamp,  1  Salk.  13.  And  the  action,  as  appears 
by  the  form,  was  grounded  upon  this  negligence,  s.  c.  2  Salk.  726. 
So  where  one,  whose  duty  it  was  to  keep  in  repair  sea-walls,  by  his 
negligence  in  repairing  them,  suffered  the  water  to  overflow ;  he  must 
answer  for  that  neglect;  th,ough  it  would  be  otherwise,  if  it  had  hap- 
pened by  the  act  of  God,  and  so  unavoidably.  2  Bulst.  280 ;  Henly 
V.  Lyme,  5  Bing.  91.  So  if  one  pull  down  his  own  house,  in  so  neg- 
ligent and  improvident  a  manner,  as  to  produce  unnecessary  injury 
to  his  neighbor,  he  is  liable  therefor.  Walters  et  al.  v.  Peeil,  1  Moo. 
&  Mai.  362.  In  such  case,  the  party  must  use  ordinary  and  reasona- 
ble care.  Massey  v.  Goyner  et  aJ.  4  C.  6z;  Pa.  161 ;  Jones  v.  Bird 
et  al.  5  B.  &  A.  837.  So,  too,  in  the  common  case  of  running  down 
ships  at  sea,  or  carriages  on  land,  and  the  injury  arises  from  a  want 
of  sldll,  or  from  negligence  in  the  defendant  or  his  servants.  <  Lack  v 
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Seward,  4  C.  &  Pa.  106 ;  Handaysyde  v.  Wilson  et  al.  3  lb.  528 , 
Hawkins  v.  The  Duchess  and  Orange  Steamboat  Company,  2  Wend. 
452 ;  Morley  v.  Gaisford,  2  H.  Bla.  442.  On  the  other  hand,  when 
the  party  is  in  the  performance  of  a  lawful  act,  and  the  damage 
arises  without  any  blamable  conduct  on  the  part  of  the  defendant,  he 
will  not  be  responsible  therefor ;  for  where  there  is  no  wrong,  there 
can  be  no  liability  in  this  action.  In  a  recent  case,  even  of  trespass 
vi  et  armis,  this  principle  is  ably  enforced,  by  Williams,  C.  J.,  in  the 
supreme  court  of  Vermont,  where  the  court  held,  that  a  man  who 
had  injured  the  person  of  another,  by  driving  upon  him,  was  not 
responsible,  if  he  could  not,  with  prudence  and  care,  have  prevented 
the  injury.  Vincent  v.  Stinehom-,  7  Verm.  62.  In  trespass,  no  man 
should  be  excused,  say  the  court,  in  Weaver  v.  Ward,  Hob.  134, 
unless  it  be  utterly  without  his  fault. 

However  it  may  be  in  trespass,  we  think  that,  in  this  action,  the 
rule  is,  that  some  fault  must  be  shown  in  the  defendant  In  case  for 
obstructing  a  highway.  Lord  EUenborough,  C.  J.,  says,  "  two  things 
must  concur  to  support  this  action ;  an  obstruction  in  the  road,  by 
the  fault  of  the  defendant ;  and  no  want  of  ordinary  care  to  avoid  it, 
on  the  part  of  the  plaintiif."  Butterfield  v.  Forrester,  11  East,  60. 
And  Judge  Buller  says,  "  every  man  ought  to  take  reasonable  care 
that  it  does  not  injure  his  neighbor:  therefore,  wherever  a  man 
receives  any  hurt,  through  the  default  of  another,  though  the  same 
were  not  wilful,  yet  if  it  be  caused  by  negligence  or  folly,  the  law- 
gives  him  an  action  to  recover  damages  for  the  injury  so  sustained." 
Bui.  N.  P.  25. 

Where,  then,  there  is  neither  negligence  nor  foUy,  in  doing  a  law- 
ful act,  the  party  cannot  be  chargeable  with  the  consequences.  Thus, 
where  the  owner  of  land  set  fire  upon  his  fallow  gi-ounds,  which  run 
into,  and  consumed,  the  plaintiff's  woods,  the  defendant  was  held 
not  to  be  liable,  there  being  no  negligence  in  him  or  his  servants. 
Clark  V.  Foot,  8  Johns.  R.  421.  In  a  similar  case  in  the  State  of 
Maine,  it  was  holden,  that  the  plaintiff  must,  on  his  part,  prove  neg- 
ligence in  the  defendant.  Bachelder  et  al.  v.  Heagan,  6  Shep.  62. 
So  where  one  building  a  house,  sunk  the  foundation  so  as  to  under- 
mine that  of  the  adjoining  proprietor ;  it  was  held,  that  he  was  not 
responsible  for  consequential  damages,  if  he  used  due  diligence  and 
care  to  prevent  injury  to  his  neighbor.  Panton  v.  Holland,  17  Johns, 
R.  92.  The  same  principle,  it  is  supposed,  governed  the  court,  in 
Thurston  v.  Hancock  et  al.  12  Mass.  R.  220.  It  is  true,  that  a  judge 
entitled  to  great  respect,  has  suggested  a  doubt  as  to  the  last  case. 
Charles  River  Bridge  v.  Warren  Bridge  et  al.  11  Pet.  638,  per  Story, 
J.     Several  of  the  cases  cited  above  from  the  late  English  reports, 
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seem  to  confirm  the  principal  point  in  that  case ;  and  no  authority 
has  been  brought  by  the  plaintiffs,  to  support  them  in  this  case, 
except  Hooker  v.  The  New  Haven  and  Northampton  Company,  14 
Conn.  R.  146.  And,  with  us,  that  is  certainly  sufficient,  (unless  we 
are  ready  to  retrace  our  steps',)  if  the  plaintiffs  are  right  in  their  con- 
struction of  it.  But  upon  a  careful  review  of  that  ease,  we  are  not 
able  to  discover  any  principle  there  laid  down,  which  wiU  justify  the 
claim  of  the  plaintiffs. 

There,  the  defendants,  under  their  charter,  had  constructed  their 
canal,  in  such  a  manner,  and  placed  their  waste  wier  so,  that  when 
the  canal  was  full,  the  water  would  be  discharged  upon  the  plaintiff's 
meadows,  to  their  great  injury.  It  was  not  claimed,  that  the  injury 
arose  from  an  act  of  Providence,  or  from  some  unexpected  calamity ; 
nor,  that  the  canal  could  not  have  been,  by  additional  waste  wiers,  so 
constructed  as  to  have  avoided  this  result  On  the  contrary,  the 
injury  was  the  natural  and  necessary  result  of  the  manner  in  which 
the  canal  was  constructed.  Indeed,  the  very  object  of  this  waste 
wier  was,  to  protect  the  canal,  at  the  risk  of  those  around  them. 
14  Conn.  R.  152.  It  became,  therefore,  apparent,  and  it  was  not 
.denied,  that  the  defendants  were  liable,  unless  they  were  protected, 
by  the  act  of  incorporation ;  and  the  claim  was,  that,  as  they  were 
authorized  to  construct  this  canal,  under  the  superintendence  of  com- 
missioners, and  as  this  waste  wier  had  been  approved  by  these  com- 
missioners, the  company  were  not  responsible  for  any  injury  resulting 
therefrom,  as  individuals  would  be,  in  like  circumstances.  The  court 
held,  that  the  act  did  not  expressly  grant  such  a  protection  ;  and  that 
such  an  im|)lication  could  not  arise  upon  a  fair  construction  of  the 
act :'  that,  unless  the  intention  of  the  legislature  was  clearly  mani- 
fested, itwas  not  to  be  supposed,  that  it  was  intended  to  authorize 
this  company  to  violate  the  private  rights  of  individuals,  without 
making  them  compensation :  and  a  doubt  was  suggested,  whether, 
indeed,  this  could  be  done.  It  was  decided,  that  the  defendants,  in 
that  case,  were  responsible  for  an  act,  voluntarily  and  deliberately 
done,  which,  in  its  immediate  conSeciuences,  injured  another,  in  the 
same  manner  as  an  individual  would  be,  for  a  similar  act.  In  this 
case,  the  defendants  only  ask  that  the  same  principle  shall  be  applied 
to  them  as  to  individuals. 

The  cases,  then,  differ  in  several  importarlt  particulars.  There,  it 
was  claimed,  that  the  canal  was  not  supplied  with  sufficient  waste 
wiers,  and  so  was  not  properly  constructed.  Here,  it  is  admitted, 
that  all  has  been  done,  as  the  law  required.  There,  it  was  claimed, 
that  the  injury  might  have  been  avoided,  by  a  sufficient  number  of 
waste  wiers.   Heire,  the  injury  was^iunavoidable.    There,  the  act  doile 
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was  voluntary,  and  done  for  self-protection.  Here,  it  was  involun- 
tary. There,  no  individual  could  justify  a  similar  act.  Here,  the 
defendants  only  ask  the  same  protection  that  an  individual  has.  We 
think,  therefore,  there  is  a  manifest  difference  in  the  cases. 

There  is  another  fact  in  this  case  which,  perhaps,  deserves  notice. 
The  plaintiffs  placed  their  building  in  the  position  it  was,  after  this 
road  was  laid  out.  The  jury,  it  is  true,  have  not  found  that  the 
injury  happened  by  their  negligence ;  but  this  very  fact  shows  that 
very  little  danger  was  apprehended  from  the  engine  of  this  company, 
and  strengthens  the  idea  that  the  injury  was  casual,  unexpected,  una- 
voidable. 

Upon  the  whole,  we  think  that  the  defendants  are  entitled  to  a 
new  trial. 

In  this  opinion  the  other  Judges  severally  concurred,  except 
Waits,  J.,  who  was  of  opinion  that  this  case  was  not  distinguisha- 
able  in  principle  from  that  of  Hooker  v.  The  New  Haven  and  North- 
ampton Company. 

New  trial  to  be  granted)- 


.  ^  All  the  reported  cases  upon  the  liabil- 
ity of  railway  companies,  for  fires  occa- 
sioned by  the  use  of  locomotives,  concur 
in  showing  that  they  are  under  no  special 
or  peculiar  liabilities  arising  from  the  pe- 
culiar mode  of  transport  adopted,  or  from 
the  relation  they  sustain  to  the  adjoining 
land-owners.  Like  natural  persons  they 
are  bound  in  the  exercise  of  their  rights, 
to  use  reasonable  care  and  skill,  and  are 
liable  only  for  negligence,  or  a  want  of 
such  care  and  skill.  Piggottc.  The  Eastern 
Counties  R.  Co.  3  Com.  B.  E.  228 ;  Al- 
dridge  v.  The  Great  Western  R.  Co.  2  Eng. 
Rail.  'Ca.  862 ;  McCready  v.  The  South 
Carolina  R.  Co.  2  Strobhart,  356  ;  Ellis  v. 
The  Portsmouth  and  Roanoke  R.  Co.  2 
Iredell,  138;  Railroad  Co.  u.  Yeiser,  8 
Barr,  366. 

The  point  raised  in  the  above  case  of 
Burroughs  v.  The  Housatonic  R.  Co.,  that 
the  plaintiff  was  precluded  from  recover- 
ing, by  reason  of  having  placed  his  build- 
ing in  an  exposed  situation  on  the  line  of 
the  road,  after  the  road  was  built,  was  con- 
sidered in  Cook  V.  The  Champlain  Trans- 
portation Co.  1  Denio,  91,  and  the  court 


there  held,  that  the  defendants  were  not 
thereby  exempted  from  liability  for  the 
consequences  of  their  own  negligence. 

The  most  important  question  of  law 
which  arises  in  this  class  of  cases,  relates 
to  the  presumiption  of  negligence,  which 
arises  upon  proof  that  the  fire  had  its  ori- 
gin from  sparks  emitted  from  an  engine. 
In  Aldridge  u.  The  Great  Western  R.  Co. 
2  Eng.  Rail.  Cas.  852,  the  declaration  al- 
leged, that  a  stack  of  beans  of  the  plain- 
tiffs, standing  near  the  defendant's  road, 
was  destroyed  by  fire  through  the  negli- 
gent management  of  an  engine  on  the 
road.  A  case  stated  for  the  opinion  of  the 
court,  found  that  the  stack  was  destroyed 
by  spaits  fjJling  from  a  locomotive,  which 
was  constructed  and  used  at  the  time  of 
the  fire  in  the  ordinary  manner.  The 
court  refused  to  decide  upon  this  state- 
ment, whether  the  action  could  be  main- 
tained on  the  ground  that  the  case  did  not 
find  negligence  against  the  defendants, 
without  which  there  could  be  no  recovery 
against  them.  Prom  the  facts  stated,  the 
court  could  not  presume  negligence,  as  a 
conclusion  of  law,  though  the  jury  might 


SUPREME  COURT  OF  CONNECTICUT. 


39 


City  of  Bridgeport  v.  Housatonic  Kailroad  Company. 
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Fairfield,  June,  1843. 

Subscription  for  Stock  by  a  Municipal  Corporation  —  Validity  of  such 
Subscription —  Confirmation  by  Legislature  —  Payment  by  Bonds. 

In  May,  1836,  a  railroad  company  was  incorporated,  with  power  to  construct  a  railroad  from 
the  northern  Jine  of  the  State  to  the  city  of  B.  On  the  2d  of  March,  1837,  the  city  of  B. 
voted,  that  it  was  expedient  to  aid  in  the  construction  of  such  railroad,  by  suljscribing 
100,000  dollars  to  the  capital  stock  of  the  company,  and  at  the  same  time  appointed  an 
agent  to  malie  such  subscription,  and  agents  also  to  raise  that  sum,  by  procuring  loans  of 
money,  at  an  interest  not  excijeding  six  per  cent,  per  annum,  with  power  to  pledge  the 
credit  of  the  city  therefor,  by  issuing  its  securities..  The  subscription  was  accordingly 
made  on  the  books  of  the  company ;  which  was  confirmed,  by  the  city,  on  the  25th  of  March ; 
when  a  further  subscription  of  50,000  was  authorized,  and  the  agents  directed,  as  before,  to 
raise  the  requisite  funds.  At  the  same  time  the  city  voted  that  a  petition  should  be  pre- 
sented to  the  legislature  for  the  passage  of  an  act  validating  its  former  proceedings  on  this 
subject,  and  praying  that  such  further  powers  might  be  conferred  on  the  city  as  should  be 


infer  it  as  matter-of-fact.  The  case  stated 
was  therefore  ordered  to  be  withdrawn, 
with  liberty  to  the  parties  to  proceed  to 
trial. 

In  Piggott  V.  The  Eastern  Counties  B. 
Co.  3  Com.  B.  K.  229,  it  was  proved  at 
the  trial,  that  the  fire  which  caused  the 
damage  was  kindled  by  sparks  from  a 
locomotive,  and  there  was  evidence  that, 
by  adopting  certain  precautions  which 
were  not  employed,  the  emission  of  sparks 
could  be  prevented.  The  jury  found  for 
the  plaintiff,  and  upon  a  motion  to 'set 
aside  the  verdict,  as  being  against  the 
weight  of  evidence,  the  court  held,  that 
the  jury  were  justified  in  finding  negli- 
gence upon  the  evidence  before  them.  One 
of  the  judges  remarked,  "  that  the  feet  of 
the  buildings  being  fired  by  sparks  emit- 
ted from  the  defendant's  engine,  estab- 
lished a  primd  facie  case  of  negligence, 
which  palled  upon  them  to  show  that  they 
had  adopted  some  precautions  to  guard 
against  such  accidents." 
The  question  arose  before  the  Supreme 


Court  of  North  Carolina,  in  the  case  of 
Ellis  V.  The  Portsmouth  and  Boanoke  R. 
Co.  2  Iredell,  138,  and  the  court  there 
held,  "  that  when  the  plaintiff  shows  dam- 
age resulting  from  the  defendant's  act, 
which  act,  with  the  exercise  of  proper 
care,  does  not  ordinarily  produce  damage,  . 
he  makes  a  primd  facie  case  of  negligence, 
which  cannot  be  repelled  but  by  proof 
of  care,  or  of  some  extraordinary  accident 
which  renders  care  useless." 

In  McCready  v.  The  South  Carolina  R. 
Co.  2  Strobhart,  (Law)  336,  the  majority 
of  the  court  intimated  that  this  principle 
might  require  much  consideration,  but  one 
of  the  judges  held,  that  the  company  were 
bound,  unquestionably,  in  such  case,  to 
prove  the  exercise  of  due  care. 

The  Supreme  Court  of  Pennsylvania 
held,  on  the  contrary,  that  negligence  was 
not  made  out  against  a  company  by  proof 
that  a  fire  was  caused  by  one  of  their  en- 
gines, and  that  there  must  be  more  direct 
evidence  of  negligence.  Railroad  Co.  ». 
Yeiser,  8  Barr,  366. 
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necessary  to  carry  those  proceedings  into  effect.  Such  a  petition  being  presented,  the  legis. 
lature,  in  May,  1838,  granted  the  prayer  thereof,  and  ratiBed,  confirmed,  established,  and 
made  obligatory  on  said  city,  and  the  citizens  thereof,  all  their  former  proceedings,  in  the 
same  manner  and  to  the  same  extent,  as  if  all  the  necessary  powers  for  that  purpose  had  been 
confen-ed  by  the  charter  of  the  city;  and  also  empowered  the  city,  at  any  legal  meeting,: 
specially  -yrarned  for  that  purpose,  to  adopt  snch  other  measures,  as,  in  their  opinion,  might 
be  necessary  to  carry  into  effect  all  the  former  proceedings,  and  to  proTide  for  the  negotia- 
tion and  payment  of  the  subscriptions,  loans,  and  securities ;  and  providing  that  the  secu- 
rities, which  had  been,  or  might  be,  issued,  should  be  obligatory  on  the  city,  to  all  intents 
and  purposes,  and  might  be  enforced  and  collected,  in  the  same  manner  and  to  the  same 
extent,  that  debts  lawfully  contracted  by  towns  in  this  State,  are  enforced,  under  the  exist- 
ing laws.  This  legislative  act,  in  conformity  with  a  proviso  contained  in  It,  was  afterwards 
duly  accepted  and  approved  by  the  freemen  of  the  city.  In  an  action  of  debt  on  one  of  the 
bonds  of  the  city,  executed  by  its  agents  duly  appointed  and  empowered,  under  the  seal 
of  the  corporation,  and  issued  for  stock  in  the  railroad  company,  to  recover  interest,  paya- 
ble semiannually,  which  had  become  due,  it  was  held,  1.  That  the  legislative  act  of  1838, 
(aside  from  any  constitutional  infirmity,)  gave  validity  to  the  previous  proceedings  of  the 
city  and  its  agents,  whether  they  were  otherwise  valid,  or  not.  2.  That  such  act  was  not 
inoperative,  as  being  retroactive,  unjust,  or  unconstitutional.  3.  That  the  city  was  thereby 
empowered  to  issue  its  bonds  for  the  stock  in  the  railroad  company.  4.  That  the  bonds 
were  not  rendered  invalid,  because  they  were  issued  in  full  of  the  subscription,  while  the 
stock  was  payable  by  future  instalments;  nor  because  the  interest  was  payable  semi- 
annually. 

This  was  an  action  of  debt  on  bond,  brought  originally  by  the 
Honsatonic  RailroaJ  Company  against  the  city  of  Bridgeport,  be- 
fore a  justice  of  the  peace,  and  appealed  to  the  county  court.  In  the 
latter  court  the  defendants  pleaded  non  est  factum ;  on  which  issue 
was  joined,  and  closed  to  the  court ;  and  on  that  issue  the  cause  was 
tried  at  Fairfield,  December  term,  1842. 

The  plaintiffs,  to  prove  that  the  instrument  declared  on  was  the  act 
and  deed  of  the  defendants,  offered  the  following  evidence. 

1.  "  Bridgeport  city  six  per  cent  stock  loan. 
"  No.  67.  For  150,000  doUars. 

"  Know  all  men  by  these  presents,  that  the  mayor,  aldermen,  com- 
mon council,  and  freemen  of  the  city  of  Bridgeport,  are  indebted,  and 
hold  themselves  firmly  bound,  unto  the  Honsatonic  Raih-oad  Com- 
pany, or  its  assigns,  in  the  sum  of  one  thousand  doUars,  payable 
on  the  15th  day  of  June,  one  thousand  eight  hundred  and  forty- 
eight,  with  interest  thereon,  from  the  date  hereof,  at  the  interest  of  six 
per  cent,  per  annum,  payable  semiannually,  upon  the  presentation 
and  delivery  of  the  coupons  for  the  same,  severally  hereto  annexed,  to 
wit,  on  the  15th  day  of  December,  and  the  15th  day  of  June,  in  each 
year,  until  the  payment  of  said  principal  sum. 

"  Loan  for  150,000  doUars. 

"  The  stock  is  created  by  virtue  of,  and  in  conformity  with  the  pro- 
visions of  the  resolution  of  the  General  Assembly  of  the  State  of 
Connecticut,  passed  at  the  session  thereofj  held  at  New  Haven  on  the 
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first  Wednesday  of  May,  1838,  upon  the  petition  of  the  mayor,  alder- 
men, common  council,  and  freemen  of  said  city  of  Bridgeport,  and  of 
resolutions  of  the  corporations  of  said  city  of  ^Bridgeport,  passed  on 
the  2d  day  of  March,  1837,  and  on  the  5th  day  of  June,  1838,  and  is 
transferable  and  deliverable  by  assignment  hereon ;  and  -the  faith, 
property,  and  effects  of  the  city  of  Bridgeport,  and  of  the  citizens 
thereof,  are  hereby  pledged  for  the  punctual  payment  of  the  principal 
and  interest,  at  the  New  York  State  Bank,  in  the  city  of  New  York, 
or  a;t  such  other  place  in  said  city  as  may  be  designated  by  three 
months'  public  notice,  to  be  given  by  the  corporation  of  the  city  of 
Bridgeport,  in  one  or  more  newspapers  published  in  the  city  of  New 
York. 
"  In  testimony  whereof,  the  subscribers,  agents  of  the  city  of  Bridge- 
port, specially  appointed  for  that  purpose,  have  signed  this 
[  L.  S.  ]  bond,  and  have  caused  the  seal  of  the  corporation  of  the  city 
of  Bridgeport  to  be  thereunto  affixed,  the  15th  day  of  June, 
one  thousand  eight  hundred  and  thirty-eight. 

[Signed]  Hbnet  Dutton,"| 

F.  C.  Bassett,  >  Agents." 
*  L.  DbForrbst,  J 

2.  Also  the  following  coupon :  — 

"  The  mayor,  aldermen,  common  council,  and  freemen- of  the  city  of 
Bridgeport,  hereby  acknowledge  that  there  will  be  due  -to  the  bearer 
thirty  dollars,  being  half  a  year's  intetrest,  payable  on  the  15th  day  of 
June,  1842,  on  bond  No.  67,  of  the  six  per  cent,  loan  of  said  city, 
issued  on  the  15th  day  of  June,  1838. 

[Signed]  Hbney  Button,  Agent." 

3.  Also  the  following  indorsement  upon  said  bond :  — 

"For  value  received,  the  Housatonie  Railroad  Company,  by  its 
president  and  secretary,  doth  hereby  assign  and  transfer  the  within 
bond.  No.  67,  to  of  or  assigns. 

Wm.  p.  Burkall,  President. 

Wm.  H.  Noble,  Secretary." 

4.  Also  the  following  vote  of  said  city,  passed  at  a  meeting  of  the 
mayor,  aldermen,  common  council,  and  freemen  of  said  city,  on  the  2d 
day  of  March,  1837,  purporting,  on  the  records  of  said  city,  to  be  a 
legal  meeting: — - 

"  Voted,  That  it  is  expedient  for  the  corporation  of  said  city,  to  aid 
in  the  construction  of  the  said  road,  (Housatonie  Railroad  Com- 
pany,) by  subscribing  for  the  sum  of  one  hundred  thousand  dollars  of 
the  capital  stock  of  the  Housatonie  Railroad  Company. 

"  Voted,  That  the  mayor  of  said  city  be,  and  hereby  is,  empowered 

4* 
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to  subscribe  on  the  books  of  said  company,  in  behalf  of  said  city,  the 
sum  of  one  hundred  thousand  dollars,  and  pledge  the  credit  of  the  city 
therefor. 

"  Voted,  That  Charles  Hill,  Charles  Foote,  and  Alanson  Hamlin, 
Esqrs.,  be  agents  to  negotiate  for  and  procure  the  funds  necessary  to 
pay  the  above  subscription,  by  a  loan  or  loans,  at  an  interest  not  ex- 
ceeding six  per  cent,  per  annum,  and  to  pledge  the  credit  of  said  city 
therefor,  by  issuing  certificates  for  the  same,  by  promissory  notes,  or 
by  securities  in  any  other  form  ;  all  and  any  of  which  securities  shall 
be  obligatory  on  said  city,  if  signed  by  any  two  of  said  agents,  in  be- 
half of  said  city,  payable  in  not  less  than  ten  nor  more  than  twenty 
years. 

"  Provided,  however,  and  the  aforesaid  subscription  shall  be  on  the 
express  condition,  that  the  southern  termination  of  said  road,  as  pro- 
posed to  be  constructed  by  Alfred  Bishop,  shall  be  on  the  west  side 
of  Bridgeport  harbor,  and  south  of  the  Bridgeport  bridge." 

5. 'Also  the  following  vote  of  said  city,  purporting,  on  the  records 
of  said  city,  to  be  at  a  legal  meeting  of  said  city,  and  legally  warned 
for  the  purpose  therein  contained :  — 

"  Voted,  That  Charles  HjU  be,  and  he  hereby  is  appointed  an  agent 
in  addition  to  the  mayor  of  the  city  of  Bridgeport,  to  subscribe  one 
hundred  thousand  dollars  to  the  capital  stock  of  the  Housatonic  Rail- 
road, in  behalf  of  the  city  of  Bridgeport,  oft  condition  that  the  first 
track  shall  be  constructed  and  finished  on  the  west  side  of  Pequannoe 
River,  commencing  at  some  point  south  of  the  west  end  of  Bridge- 
port bridge,  in  the  city  of  Bridgeport,  and  continuing  west  of  Bridge- 
port harbor  and  the  Pequannoe  River,  as  far  north  as  Fairchild's 
paper-null,  the  signature  of  either  of  whom  shall  be  binding  to  said 
amount  of  stock  on  said  city. 

"  Also  resolved.  That  the  committee  appointed  by  the  city  of 
Bridgeport,  on  the  2d  day  of  Maich,  1837,  to  negotiate  the  loan  of 
one  hundred  thousand  dollars  to  the  city  of  Bridgeport,  and  to  issue 
scrip  therefor,  be  and  they  are  hereby  authorized  to  pledge  the~  stock 
subscribed  by  said  city  in  the  Housatonic  Railroad  Company,  as  col- 
lateral security  to  the  said  scrip,  or  such  other  city  securities  as  they 
are  authorized  to  give,  by  the  resolutions  passed  at  said  city  meeting." 

6.  Also  the  following  vote  of  said  city,  at  a  meeting  purporting,  on 
the  records  of  said  city,  to  be  legally  warned  and  held  on  the  25th 
day  of  March,  1837:  — 

"  Also  voted.  That  Charles  HUl,  Charles  Foote,  and  Alanson  Ham- 
lin, Esqrs.,  having  been  appointed  by  said  city  to  borrow  one  hun- 
dred thousand  dollars,  which  is  subscribed  in  the  books  of  the  Housa- 
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tonic  Railroad  Company,  be  required  to  give  good  and  sufficient  bond, 
to  the  acceptance  of  the  board  of  common  council,  before  they  are 
authorized  so  to  execute  their  office." 

7.  Also  the  following  from  the  record  of  said  city,  purporting  to 
have  been  passed  at  a  leged  meeting  of  said  city,  legally  warned  for 
that  purpose :  — 

"  Whereas,  at  a  legal  meeting  of  the  mayor,  aldermen,  common 
council,  and  freemen  of  the  city  of  Bridgeport,  held  on  the  2d  day  of 
March,  1837,  with  reference  to  the  Housatonic  RaUioad  Company,  it 
was  resolved  as  follows  —  [here  setting  forth  the  votes  of  said  meet- 
ing, in  the  words  of  the  same,  as  above  described] . 

"  And  whereas,  at  a  legal  meeting  of  said  city,  held  on  the  20th 
day  of  March,  1837,  it  was  resolved—  [here  follows  the  resolution  in 
the  words  as  above  set  forth,  upon  said  meeting  of  March  20th]. 

"  And  whereas,  at  a  legal  city  meeting  of  said  city,  held  on  the  25th 
day  of  March,  1837,  it  was  voted  —  [here  follows  the  vote  as  above 
set  forth  under  said  meeting] ; 

"  And  whereas  the  said  Charles  Hill,  as  agent  for  and  in  behalf  of 
said  city,  and  in  virtue  of  said  authority  given  to  him  by  the  forego- 
ing proceedings  of  said  city,  did,  on  or  about  the  10th  of  March,  1837, 
make  a  subscription  on  the  books  of  said  railroad  company,  on  con- 
dition as  specified  in  the  proceedings  of  the  city,  at  a  meeting  thereof, 
held  on  the  20th  day  of  March,  1837,  as  aforesaid :  — 

"  And  whereas  the  said  Charles  HUl,  Charles  Fbote,  and  AJanson 
Hamlin,  did,  in  pursuance  of  the  power  vested  in  them  as  aforesaid, 
issue  scrip  to  the  amount  of  ten  thousand  dollars,  on  the  said  20th 
day  of  March,  1837,  obligating  this  city  for  the  said  sum  of  ten  thou- 
sand dollars :  — 

"  And  whereas  it  is  of  the  highest  importance  to  the  interests  of 
this  city,  and  of-  the  said  raihroad  company,  that  the  proceedings  of 
this  city,  with  reference  to  the  said  railroad  company  should  be  ex- 
plicit, valid,  binding,  and  unquestionable :  — 

"1st.  Therefore  resolved.  That  the  subscription  of  one  hundred 
thousand  dollars,  made  as  aforesaid  by  the  said  Charles  HiU,  in  the 
name  and  behalf  of  this  city,  with  the  condition  thereunto  annexed,  be 
approved,  adopted,  and  confirmed,  as  a  subscription  made  by  this  city. 

^'  2d.  Resolved,  That  the  issuing  of  scrip,  by  Charles  Hill,  Charles 
Foote,  and  Alanson  Hamlin,  as  aforesaid,  to  the  amount  of  ten  thou- 
sand dollars,  be  approved,  adopted,  and  confirmed,  and  that  said  scrip 
be  acknowledged  to  be  obligatory  on  this  city,  according  to  the  tenor 
thereof. 

"  3d.  Resolved,  That  Samuel  Simons  be  an  agent  for  this  city  to 
subscribe,  and  he  is  hereby  fully  authorized  and  empowered  to  sub- 
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scribe,  on  the  books  of  said  company,  in  behalf  of  said  city,  the  sum 
of  fifty  thousand  dollars,  and  that  the  credit  of  the  city  of  Bridgeport 
be  pledged  therefor,  upon  the  same  conditions  specified  in  the  sub- 
scription of  one  hundred  thousand  dollars  heretofore  made  by  this 
city,  and  upon  the  further  condition  that  said  road  be  permanently 
located  to  come  to,  and  terminate  at,  Bridgeport,  by  the  19th  day  of 
July,  1838. 

"4th.  Resolved,  That  Henry  Button,  Freeman  C.  Bassett,  and 
Lockwood  DeForest,  be  agents  to  negotiate  for  and  procure  the 
funds  necessary  to  pay  the  subscription  aforesaid,  by  loan  or  loans,  at 
interest  not  exceeding  six  per  cent,  per  annum,  and  to  pledge  the 
credit  of  the  city  therefor,  by  issuing  certificates  for  the  same,  by 
promissory  notes,  or  by  any  securities  in  any  other  form,  all  or  any  of 
which  securities  shall  be  obligatory  on  said  city,  if  signed  by  either  of 
said  agents  in  behalf  of  said  city,  payable  in  not  less  than  ten,  nor 
more  than  twenty  years ;  and  that  said  agents  shall  give  good  and 
,  sufficient  bond,  to  the  satisfaction  of  the  common  council  of  said  city, 
before  they  are  authorized  to  execute  their  office ;  that  all  authority 
heretofore  given  to  any  other  agents  for  the  above-mentioned  pur- 
poses, shall  cease,  and  is  hereby  revoked. 

"  5th.  Resolved,  That  a  petition  be  presented  to  the  General  As- 
sembly to  be  holden  at  New  Haven,  in  May  next,  to  be  signed  by  the 
mayor,  and  such  of  the  aldermen,  common  council,  and  fireemen  of 
this  city,  as  may  choose  to  sign  the  same,  for  the  passage  of  such  an 
act  or  acts  as  shall  be  necessary  to  give  full  force  and  vafidity  to  all 
the  proceedings  of  this  city  with  reference  to  said  raiboad,  that  have 
heretofore  been  held,  as  specified  in  the  preamble  and  resolutions  at 
this  meeting  akeady  passed,  and  to  confer  upon  this  city  such  further 
powers,  not  contained  in  its  charter,  as  may  be  necessary  and  proper 
to  carry  said  resolutions  into  full  effect;  and  that  the  following  be  the 
form  of  said  petition :  — 

"  To  the  Honorable  General  Assembly  of  the  State  of  Connecticut, 
to  be  holden  at  New  Haven,  on  the  first  Wednesday  of  May,  1838. 
"  The  undersigned,  authorities  of  the  city  of  Bridgeport,  and  free- 
nien  thereof,  respectfully  represent  to  your  honorable  body,  that  in 
view  of  the  great  advantages  to  result  to  said  city  from  the  termina- 
tion within  its  limits  of  the  Housatonic  Railroad,  said  city  has,  at 
various  times,  authorized  subscriptions  in  its  behalf  to  the  stock  of 
said  raih-oad  company,  amounting  in  all  to  the  sum  of  one  hundred 
and  fifty  thousand  dollars,  ^.nd  has  authorized  the  negotiation  of  a 
loan  or  loans  to  meet  the  sums  becoming  due  in  consequence  of 
said  subscription  and  loan  or  loans,  and  has  authorized  its  agents  to 
issue  its  obligations  therefor,  bas6d  upon  the  credit  of  said  city        ^ 
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"  Wherefore,  yoiir  petitioners  respectfully  request  your  honorable 
body  to  ratify  and  confirm  the  doings  of  said  city,  as  detailed  in  a 
copy  of  the  proceedings  in  said  city  meetings,  hereunto  annexed,  both 
in  relation  to  said  subscriptions  and  loans,  and  also  all  acts  done  and 
to  be  done  by  agents  appointed  in  said  city  meetings,  to  carry  into 
effect  the  doings  of  said  city.  And  also  your  petitioners  ask  your 
honorable  body  to  pass  such  act  or  acts  as  shall  be  necessary  and 
proper  to  give  full  force  and  validity  to  all  the  proceedings  of  said  city 
and  its  agents,  had  and  to  be  had,  both  in  delation  to  said  subscrip- 
tion and  loans ;  or  that  in  some  other  way  your  honorable  body  would 
"  grant  relief.     And  your  petitioners,  as  in  duty  bound,  will  ever  pray." 

"  Upon  the  aforesaid  petition,  the  General  Assembly,  at  its  session 
in  May,  1838,  passed  the  following  resolution,  which  was  here  oifered 
in  evidence  by  the  plaintiffs,  in  the  words  following :  — 

"  Resolved  by  this  Assembly, 

"  1st.  That  all  the  proceedings  of  the  city  of  Bridgeport,  with  refer- 
ence to  the  Housatonic  Raikoad,  as  specified  in  the  bill  in  form, 
(which  bill  in  form  recited  and  set  forth  the  several  resolutions  and 
votes  of  said  city  in  relation  to  the  Housatonic  Railroad  Company, 
heretofore  referred  to  and  above  described,)  be  ratified,  confirmed, 
established,  and  made  obligatory  on  said  city  of  Bridgeport  and  the 
citizens  thereof,  in  the  same  manner,  and  to  the  same  extent,  as  if  aU 
the  powers  necessary  to  give  fuU  force  and  validity  to  the  said  pro- 
ceedings of  said  city,  had  been  expressly  and  specially  conferred  upon 
said  city  by  their  charter. 

"2d.  That  full  force,  power,  and  authority  be,  and  the  same  is 
hereby  granted  to  said  city,  at  any  legal  meeting  of  the  same,  to  be 
specially  warned  for  that  purpose,  according  to  law,  to  adopt  such 
other  measures  as,  in  the  opinion  of  said  meeting,  shall  be  necessary 
and  proper  to  carry  into  effect,  in  a  manner  most  conducive  to  the 
interest  of  said  city,  the  proceedings  of  said  city  heretofore  had  with 
respect  to  said  railroad,  as  in  this  bill  of  form  is  specified,  and  to  pro- 
vide for  the  payment  of  said  subscriptions,  and  the  issuing  and  nego- 
tiation of  said  loans,  notes,  certificates,  or  scrip,  or  such  other  loans, 
notes,  certificates,  scrip,  or  other  securities,  as  said  city  shall,  at  such 
meeting,  authorize,  order,  or  direct,  to  secure  the  object  contemplated 
by  said  subscriptions ;  and  said  city  shall  be  held  liable  and  bound  to 
pay  such  instalments  on  said  stock,  as  may  from  time  to  time  be 
assessed,  according  to  the  charter  of  said  company ;  and  said  instal- 
ments, and  the  notes,  certificates,  scrip,  and  other  securities,  which 
have  been  or  may  be  issued  as  aforesaid,  shall  be  obligatory  on  said 
city,  to  all  intents  and  purposes,  and  may  be  enforced  and  collected 
in  the  same  manner,  and  to  the  same  extent,  that  debts  lawfully  con- 
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tracted  by  towns  in  this  State,  are  enforced,  under  the  existing  laws 
of  the  State. 

"  Provided,  nevertheless,  that  this  resolution  shall  not  take  effect, 
until  the  same  shall  have  been  submitted  to,  and  approved  by,  the 
freemen  of  the  city  of  Bridgeport,  at  a  corporate  meeting  legally 
warned  for  that  purpose,  and  the  evidence  of  their  assent  to  the 
same,  transmitted  to  the  secretary  of  this  State,  to  be  by  him  re- 
corded." 

"  Whereupon  it  was  voted.  That  this  meeting  do  approve  of  said 
resolutions  of  the  General  Assembly  of  this  State,  and  do  direct  the 
clerk  of  this  city  to  transmit  to  the  secretary  of  this  State,  a  certified 
copy  of  this  vote,  to  be  by  him  recorded. 

Attest,  Ira  Sherman,  City  Clerk." 

8.  Also  the  following  document :  — 

"  State  of  Connecticut,  ) 

Office  of  the  Secretary  of  State,  July  4, 1838.  J 
"  I  hereby  certify,  that  the  foregoing  copy  was  received  at  the  office 
of  the  Secretary  of  State  for  record,  at  the  date  last  above. 

Attest,  Royal  R.  Hinman,  Secretary." 

9.  The  following  vote  of  the  city,  purporting  on  the  records  of 
said  city  to  have  been  passed  at  a  legEd  meeting  warned  for  that  pur- 
pose :  — 

"  Resolved,  That  the  agents  of  the  city  to  negotiate  for  and  pro- 
cure funds  to  pay  the  subscriptions  to  the  Housatonic  Railroad,  be 
authorized  and  empowered  to  issue  the  scrip  which  they  have  been 
heretofore  authorized  to  issue,  to  the  amount,  including  what  has 
been  already  issued,  of  fifty  thousand  dollars,  and  transfer  the  same 
to  the  Housatonic  RaUroad  Company;  and  when  said  company, 
according  to  the  estimates  of  their  engineers,  shall  have  expendedt^ 
one  hundred  thousand  dollars  on  said  road,  between  the  city  of 
Bridgeport  and  the  centre  of  the  town  of  New  MUford,  to  issue  fur- 
ther scrip  to  the  amount  of  fifty  thousand  dolleirs  more ;  and  when 
said  company,  as  aforesaid,  shall  have  expended  five  hundred  thousand' 
dollars,  then  to  issue  scrip  to  the  further  amount  of  fifty  thousand' 
dollars  more ;  and  transfer  said  scrip,  in  each  instance,  to  said  com- 
pany ;  provided  said  company  shall,  before  they  receive  said  scrip, 
obligate  themselves  to  receive  the  same,  to  be  applied,  in  the  first 
place,  to  the  payment  of  such  instalments  as  shall,  at  the  time  of  such 
transfer,  be  due  and  unpaid,  and  to  pay  the  said  city  interest  at  sbc 
per  cent,  semiannually,  on  the  10th  day  of  June,  and  the  10th  day 
of  December  in  each  year,  on  the  same  amount  of  scrip  which  shall 
be  received  by  said  company,  over  and  above  said  instalments ;  and 
that  the  scrip  so  received  by  said  company,  shall  be  applied  in  pay- 
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ment  pf  such  instalments  as  shall  from  time  to  time  be  required  by- 
said  company,  tiU  the  whole  amount  of  said  instalments  shall  have 
been  paid." 

10.  The  following  vote  of  the  city,  purporting,  on  the  records  of 
said  city,  to  have  been  passed  at  a  meeting  of  the  city  legally  warned 
for  that  purpose,  held  on  the  20th  day  of  September,  1838 :  — 

"  It  was  voted.  That  the  agents  who  were  appointed  at  a  city 
meeting  held  on  the  5th  day  of  April,  1838,  to  negotiate  for  and  pro- 
cure the  funds  necessary  to  pay  tlie  subscriptions  of  this  city  on  the 
books  of  the  Housatonic  Railroad  Company,  or  either  of  them,  be 
authorized  and  empowered  in  issuing  scrip  for  that  purpose,  and  in 
transferring  the  same  to  the  Housatonic  Raihoad  Company,  accord- 
ing to  a  vote  of  a  city  meeting  of  this  city,  held  on  the  13th  day  of 
August,  1838,  to  adopt  bonds  of  the  following  form,  to  wit :  — 

[The  forms  of  the  bonds  and  coupons  here  prescribed,  are  the  same 
as  the  bond  and,  coupon  on  which  this  suit  is  brought,  which  are 
stated,  ante,  p.  40,  41.] 

"  And  the  said  agents,  or  either  of  them,  are  authorized  to  fill  up 
the  blanks  in  bonds  and  coupons  of  the  form  above  described,  as  they 
shall  judge  proper,  and  affix  the  seal  of  this  city  to  said  bonds,  and 
in  transferring  the  same  to  said  railroad  company,  to  adjust  the  inter- 
est thereon,  as  they  shall  deem  just  and  reasonable ;  and  they  are  also 
authorized  in  issuing  said  scrip,  to  adopt  such  other  form  of  bond  or 
other  securities,  payable  in  not  less  than  ten,  nor  more  than  twenty 
years,  with  interest  not  exceeding  six  per  cent,  per  annum,  payable 
semi-annually,  as  they  shall  judge  expedient. 

"  Also  voted.  That  the  agents  of  the  city,  appointed  to  procure 
funds  for  the  payment  of  the  subscriptions  of  this  city  on  the  books 
of  the  Housatonic  Railroad  Company,  or  either  of  them,  be  author- 
ized to  exchange  or  substitute  bonds  of  the  description  which  the 
said  agents,  by  a  vote  of  this  rpeeting,  are  authorized  to  adopt,  for 
any  note  or  notes,  or  other  securities,  which  have  been  already  issued 
or  transferred  by  any  agent  or  agents  of  this  city,  to  the  Housatonic 
Railroad  Company,  on  such  terms  as  they  shall  judge  just  and  rea- 
sonable ;  which  notes  or  other  securities  so  taken  up  by  said  agents, 
are  to  be  cancelled  by  them. 

"  Also  voted,  That  the  agents  of  this  city  appointed  to  procure 
funds  for  .the  payment  of  the  subscription  of  this  city  on  the  books 
of  the  Housatonic  Raihoad  Company,  or  either  of  them,  or  such 
other  agent  as  this  city  may  appoint  for  that  purpose,  be  authorized 
tot  issue  bonds,  notes,  or  other  securities,  in  any  other  form,  in  the 
name  of  the  corporation  of  this  city,  to  an  amount  not  exceeding  ten 
thousand  dollars,  payable  in  not  less  than  fifteen  nor  more  than 
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twenty  years,  with  interest  not  exceeding  six  per  cent,  per  annum, 
payable  semiannually,  and  to  negotiate  the  same  in  payment  of  the 
interest  that  has  accrued,  or  may  hereafter  accrue,  on  any  notes, 
bonds,  or  other  securities  given  by  the  corporation  of  this  city,  by 
their  agents,  or  to  procure  funds  to  pay  such  interest." 

11.  Sundry  votes  of  the  city  of  Bridgeport,  passed  in  city  meeting 
■on  the  29tt  day  of  April,  1840,  and  also  on  the  30th  day  of  May, 

1840,  by  which  the  city  attempted  to  make  provision  for  the  payment 
of  the  interest  on  the  bonds  of  the  cityj  issued  as  aforesaid,  for  the 
purpose  of  showing  a  ratification  of  the  bonds  of  said  city. 

12.  Also  the  following  votefe  of  the  city,  passed  in  city  meeting,  on 
the  first  day  of  June,  1840 :  — 

"Resolved,  That  Loclswood  Deforest,  Henry  Button,  and  Free- 
man C.  Bassett,  the  agents  of  the  city,  or  either  of  them,  or  such 
other  agents  as  the  city  may  appoint  for  the  purpose,  be,  and  they 
hereby  are,  authorized  and  empowered  to  issue  bonds,-  notes,  or  other 
obligations,  in  the  name  and  in  behalf  of  this  city,  to  an  amount  not 
exceeding  the  interest  which  is  now  due,  or  which  will  hereafter,,  on 
or  before  the  15th  day  of  June,  1842,  become  due,  on  such  bondsas 
have  been  issued  by  the  agents  of  the  city  to  the  stock  of  the  Housa- 
tonic Railroad  Company,  and  on  such  bonds,  notes,  coupons,  or  other 
obligations,  as  have  been  issued,  or- which  shaU  hereafter  be  issued, 
by  the  agents  of  said  city  as  aforesaid,  previous  to  said  15th  day  of 
June,  1842,  for  such  interest;  which  bonds,  notes,  or  other  obliga- 
tions, may  be  made  payable  at  such  place  as  said  agents  may  think 
proper,  on  said  15th  day  of  June,  1842,  or  at  any  time  not  exceeding 
fifteen  years  thereafter,  with  interest  at  six  per  cent,  per  annum,  paya- 
ble annuaUy  or  semiannuaUy;  and  said  bonds,  notes,  or  other  obhga- 
tions,  may  be  issued  as  aforesaid,  before  the  interest  or  amount  of 
which  they  are  to  be  issued  as  aforesaid,  becomes  due. 

"2d.  Resolved,  That  the  treasurer  of  the  city  be  authorized  by 
direction  of  the  agents  aforesaid,  to  transfer  on  the  books;  of  the 
Housatonic  Raihoad  Company,  to  any  person  or  persons  who  shall 
guarantee  the  payment  of  any  of  the  bonds,  notes,  or  other  obliga- 
tions,  to  be  issued  as  aforesaid,  an  amount  of  stock,  now  owned  by 
this  city,  not  exceeding,  at  par  value,  double  the  amount  of  the  bonds, 
notes,  or  other  obligations,  guaranteed  by  him  or  them  as  aforesia^ 
including  the  interest  up  to  the  time  when  such  bonds,  notes,,  or 
other  obhgations  shaU  become  due;  and  if  such  bonds,  notes,  or 
other  obhgations,  guaranteed  as  aforesaid,  shall  not  be  paid  when 
due,  the  guarantor  or  guarantors  may  sell  the  stock  so  transfeirtdto 
him  or  them  as  aforesaid,  and  apply  the  avails  in  payment  of  smh 
bonds,  notes,  or  other  obHgations,  guaranteed  as  aforesaid,    And  b^ 
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treasurer  is  also  authorized  by  direction  of  said  agents,  to  transfer, 
from  time  to  time,  on  the  books  of  said  company,  to  Reuben  Tweedy, 
Charles  Deforest,  and'  Ira  Sherman,  an  amount  of  stock,  not  exceed- 
ing in  the  whole,  including  the  shares  transferred  as  aforesaid  to  said 
guarantors,  500  shares,  to  be  held  by  them  in  trust,  to  secure  the 
bonds,  notes,  or  other  obligations,  to  be  issued  as  aforesaid ;  and  it 
shall  be  the  duty  of  said  trustees,  or  the  survivors  of  them,  if  such 
bonds,  notes,  or  other  obligations  shall  not  be  paid,  when  due,  to  sell, 
in  such  manner  as  they  shall  judge  proper,  a  suiRcient  amount  of  the 
stocks  held  by  them  in  trust  as  aforesaid,  to  pay  such  of  said  bonds, 
notes,  or  other  obligations,  as  shall  remain  unpaid,  and  apply  the 
avails  in  payment  of  the  same. 

"  Voted,  That  R^ben  Tweedy,  Roswell  Lewis,  and  Ira  Sherman, 
be  a  committee  to  confer  with  the  directors  of  the  Housatonic  Rail- 
road Company,  and  with  other  individuals,  and  ascertain  whether 
any,  and  if  any,  what  arrangements  can  be  made  to  dispose  of  the 
bonds  specified  for  the  interest  due,  or  that  shall  hereafter  become 
due,  on  the  bonds  of  the  city,  on  or  before  the  15th  day  of  June, 
1842." 

13.  A  vote  of  the  city,  passed  in  city  meeting  on  the  10th  day  of 
June,  1840,  on  the  report  of  Henry  Button,  of  the  bonds  issued  by 
himself,  L.  Deforest,  and  Freeman  C.  Bassett,  agents  of  the  city  of 
Bridgeport,  to  pay  the  city  subscription  of  one  hundred  thousand 
dollars,  in  which  report,  bond  No.  67,  for  1,000  dollars,  was  declared 
to  have  been  issued  by  them,  as  follows :  — 

"  Voted,  That  the  doings  of  the  agents,  as  above  stated,  be  ap- 
proved, and  the  same  recorded  and  placed  on  file." 

14.  The  following  vote,  taken  at  a  city  meeting,  held  November, 
1840. 

"  Voted,  That  Charles  B.  HubbeU  be  appointed  to  vote  on  the  city 
stock  in  the  Housatonic  Railroad  Company,  at  the  annual  meeting 
of  said  company,  to  be  holden  at  New  Milford,  on  the  17th  day  of 
November,  1840." 

15.  Also,  the  following  vote  of  said  city,  passed  in  city  meeting, 
held  the  27th  day  of  November,  1841. 

"  Voted,  That  Ira  Sherman  be  appointed  an  agent  to  vote  on  the 
'city  stock  in  the  Housatonic  RaUroad  Company,  at  the  annual  meet 
ing  of  said  company,  to  be  holden  at  New  Milford,  on  Tuesday,  the 
30th  day  of  November,  1841." 

16.  A  certain  vote  of  said  city,  on  the  15th  of  August,  1838, 
authorizing  the  agents  aforesaid,  to  issue  certain  scrip,  and  transfer 
the  same  to  the  Housatonic  Railroad  Company,  in  payment  of  said 
subscription  on  the  books  of  said  railroad  company,  among  which 

VOL.  II.  —  AM.  B.  CA.  5 


50  AMEEICAN  EAILWAT  CASES. 


City  of  Bridgeport  v.  Housatonic  Kailroad  Company. 


•was  the  bond  in  question :  also,  the  votes  of  the  board  of  directors 
of  said  raihoad  company,  receiving  the  same;  which  said  votes  of 
said  railroad  company,  purported  to  have  been  passed  at  a  meeting 
of  the  board  of  directors,  on  the  20th  day  of  August,  1838. 

The  plaintiff  also  offered  in  evidence  the  following  writing, 
to  wit :  — 

"  At  a  legal  meeting  of  the  court  of  common  councU  of  the  city 
of  Bridgeport,  held  on  the  15th  day  of  June,  1838,  it  was  ordered, 
that  the  agents  of  the  city,  authorized  to  negotiate  a  loan  or  loans  for 
the  payment  of  the  subscriptions  of  the  city  to  the  stock  of  the 
Housatonic  Raihoad  Company,  be  authorized  to  give  their  own 
bond  for  the  amount  of  ten  thousand  doUars,  and  that  said  bond  be 
lodged  with  the  clerk  of  this  city."  • 

"  I  hereby  certify  that  a  bond  executed  by  the  agents  aforesaid,  in 
conformity  with  the  foregoing  resolutions,  has  been  lodged  with  me. 
Attest,  Ira  Sherman,  City  Clerk." 

17.  The  following  instrument  in  writing,  to  wit :  — 

"  Received,  Bridgeport,  February  12,  1839,  of  Henry  Button,  Lock- 
wood  Deforest,  and  F.  C.  Bassett,  agents  of  the  city  of  Bridge- 
port, agreeable  to  a  resolution  of  the  board  of  directors  of  the  Housa- 
tonic Railroad  Company,  passed  at  a  meeting  of^said  board,  held  at 
said  Bridgeport,  on  the  11th  day  of  September,  1838,  fifty  thousand^ 
doUars,  in  bonds  issued  by  said  agents,  in  the  name  and  behalf  of 
the  mayor,  aldermen,  common  council,  and  freemen  of  the  city  of. 
Bridgeport,  dated  June  15,  1838,  payable  to  said  company,  or  their 
assigns,  on  the  15th  day  of  June,  1848,  with  interest  at  six  per  cent, 
per  annum,  payable  semiannually ;  said  bonds  being  one  thousand 
dollars  each,  and  numbered  from  51  to  100  inclusive.  The  above 
sum  of  fifty  thousand  doUars,  is  credited  to  the  city  of  Bridgeport' on 
the  books  of  the  Housatonic  Railroad  Company,  and  is  applicable  to 
the  stock  subscribed  by  said  city  to  the  Housatonic  Railroad  Com- 
pany, for  instalments  that  are  due,  or  that  may  hereafter  become  due. 

Jesse  Sterling, 
Treasurer  of  the  Housatonic  Railroad  Company." 

18.  The  charter  of  the  city  of  Bridgeport,  granted  May,  1836. 
Priv.  Stat.  354  to  368. 

19.  The  charter  of  the  Housatonic  Railroad  Company,  granted 
May,  1836.     Priv.  Stat.  1025  to  1030. 

To  the  admission  of  the  evidence  here  specified,  or  any  part  thereof, 
to  prove  the  issue  between  the  parties,  the  defendants  objected,  on  the 
ground,  1.  That  the  city  of  Bridgeport  had  no  authority  to  pass  said 
votes,  either  by  its  charter  or  the  laws  of  this  State;  and  that  they, 
and  all  acts  or  things  done  by  virtue  of  them,  are  void :  2.  That  the 
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above-mentioned  resolutions  of  the  General  Assembly  are  in  violation 
of  common  right,  unconstitutional  and  void,  and  conferred  no  power 
or  authority  upon  said  city :  3.  That  said  votes,  resolutions,  and  doc- 
uments, being  all  null  and  void,  did  not  prove,  nor  tend  to  prove,  the 
issue  between  the  parties,  and  should  be  rejected  as  evidence  in  the 
cause. 

The  court  overruled  the  objections  of  the  defendants,  and  admitted 
the  evidence  so  offered  by  the  plaintiffs,  and  thereupon  rendered  judg- 
ment in  their  favor,  to  recover  of  the  defendants  the  sum  demanded 
in  the  declaration,  witb  costs  of  suit. 

To  this  judgment  and  the  interlocutory  decisions  made  on  the  trial, 
the  defendants  filed  their  bill  of  exceptions ;  and  thereupon  they 
brought  a  writ  of  erior  in  the  superior  court ;  which  was  reserved  for 
the  consideration  and  advice  of  this  court. 

Bissell  and  Hwntington,  for  the  plaintiffs  in  error,  remarked,  That  it 
was  competent  for  the  original  defendants  to  deny  that  those,  by 
whom  the  corporate  seal  was  affixed  to  the  bond  in  suit,  had  lawful 
authority  to  do  the  act,  and  thus  to  show  that  it  is  not  their  act  and 
deed.  Stark  v.  Highgate  Arch  Co.  5  Taunt.  792 ;  Broughton  et  al.  v. 
Manchester  and  Salford  Waterworks,  3  B.  &  Aid.  1 ;  (5  E.  C.  L.  215;) 
McLoud  V.  Selby,  10  Conn.  R.  390.  The  bond,  upon  the  face  of  it, 
binds  not  only  the  corporate  property  of  the  city  of  Bridgeport,  but 
also  the  property  of  every  citizen  thereof.  It  also  appears  from  the 
instrumgit,  in  connection  with  the  resolutions  to  which  it  refers,  what 
was  the  consideration  of  the  bond,  and  for  what  purpose  it  was  given; 
which  was  to  aid  the  Housatonie  RaUroad  Company  in  constructing 
a  railroad  from  the  line  of  the  State  of  Massachusetts  to  the  city  of 
Bridgeport.  See  Charter,  S.  1,  Priv.  Stat.  1025.  They  then  con- 
tended, 1.  That  the  city  had  no  power,  under  its  charter  of  incorpo- 
ration, to  subscribe  for  stock  in  this  company,  nor  to  pledge  the  credit 
of  the  city  for  its  payment.  The  charter  discloses  the  purpose  for 
which  it  was  incorporated,  and  also  its  powers.  Priv.  Stat.  354  to 
368.  The  purpose  was  to  enable  the  city  to  establish  a  more  perfect 
government  and  police,  and  one  better  adapted  to  its  situation ;  and 
the  whole  firame  Of  the  charter  shows,  that  the  powers  conferred  were 
such,  and  such  only,  as  were  adapted  to  this  purpose.  It  is  a  funda- 
mental principle,  that  the  powers  of  a  corporation  are  limited  by  its 
charter ;  and  it  has  none  others  than  those  that  are  expressly  con- 
ferred, and  such  as  are  necessarily  incidental;  by  which  last  expression 
is  meant,  those,  and  those  only,  that  are  indispensable  to  carry  into 
full  effect  the  powers  expressly  granted.  Angell  &  Ames  on  Corp. 
139, 148,  and  the  cases  cited.     Life  &  Fire  Ins.  Co.  v.  Mechanics  Ins, 
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Co.  7  Wend.  31 ;  The  New  York  Firemen  Ins.  Co.  v.  Sturges,  2 
Cowen,  664 ;  lidem  v.  Ely  et  al.  lb.  678 ;  lidem  v.  Eosdem,  5  Conn. 
R.  560 ;  Utica  Ins.  Co.  v.  Scott,  19  Johns.  %  1 ;  Beatty  v.  Marine  Ins. 
Co.  2  lb.  109.  If  the  power  now  claimed  is  conferred  on  the  city  of 
Bridgeport,  by  its  charter,  it  must  be  found,  either  in  the  power  to  pur- 
chase and  hold  property,  or  in  the  power  to  levy  taxes :  and  in  regard 
to  both,  the  language  of  the  charter  is  confessedly  very  broad.  The 
city  is  authorized  to  "  purchase,  hold,  and  convey  any  estate,  real  or 
personal."  But  has  the  city,  therefore,  the  power  to  purchase  every 
species  of  property,  and  for  every  possible  pui^ose  ?  Cohens  v.  Vir- 
ginia, 6  Wheat.  264;  Stetson  t;.  Kempton,  13  Mass.  R.  272;  Willard 
V.  Newburyport,  13  Pick.  227 ;  7  Johns.  R.  493,  502,  505 ;  20  Johns. 
R.  439. 

It  is,  however,  said,  that  a  railroad  may  be  beneficial  to  a  city;  and 
therefore  it  may  aid  in  its  construction.  The  argument  proves  too 
much ;  and  shows  that  a  corporation  may  embajrk  in  any  and  every 
enterprise  which  may  promise  to  promote  its  prosperity.  The  exer- 
cise of  the  power  in  question  looks  beyond  the  limits  of  the  city,  and 
is  not  necessary  to  carry  into  effect  any  of  the  objects  contemplated 
in  its  charter.  Such  was  evidently  the  understanding  of  the  city; 
hence  the  application  to  the  General  Assembly.  2.  That  the  resolve 
of  the  General  Assembly  neither  sanctions  the  acts  of  the  city,  nor 
confers  the  powers  necessary  to  give  validity  to  the  bond.  [Here  the 
counsel  referred  to  the  resolution  in  connection  with  the  various  votes 
of  the  city  upon  the  subject.] 

3.  That  the  confirming  resolve  is  unjust,  retrospective,  andT  uncon- 
stitutional, and,  therefore,  void. 

In  the  first  place,  it  is  unjust  in  this,  that  it  is  an  attempt  to  bind 
individual  corporators,  by  a  contract,  to  which  they  never  assented, 
and  in  relation  to  a  matter  in  which  neither  they,  nor  the  corporation, 
have  the  slightest  corporate  interest.  It  compels  these  individuals  to 
pledge  their  credit  and  their  property  in  aid  of  a  corppration,  with 
which  they  have  no  connection,  and  in  aid  of  a  project  in  which  they 
have  no  confidence. 

Secondly,  the  resolve  is  also  retrospective.  It  is  not  claimed,  that 
every  retrospective  act  is  of  course  void.  But  whenever  such  acts  have 
received  the  sanction  of  a  court  of  justice,  it  has  been  on  the  principle 
that  they  subserve  the  great  purposes  of  public  justice.  If  mani- 
festly unjust,  or  in  violation  of  the  social  compact,  they  are  invalid. 
Goshen  v.  Stonington,  4  Conn.  R.  222  to  226 ;  Calder  &  ux.  v.  BuU 
et  al.  3  Dal.  386 ;  Beach  v.  Walker,  6  Conn.  R.  697,  698 ;  Mather  v. 
Chapman,  lb.  58;  Berlin  v.  New  Britain,  9  lb.  181;  16  Mass.  R.  245. 
The  resolve  empowers  the  majority  to   tax  the   minority  to   pay 
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for  a  mer.e  experiment.  It  becomes  a  question  of  taxation,  and  in- 
volves the  principle,  that  the  minority  may  be  taxed  for  any  purpose, 
however  foreign  to  the  objects  of  their  incorporation.  It  is  utterly 
opposed  to  our  whole  system  of  legislation  on  the  subject  of  taxation. 
It  is  as  dangerous  as  it  is  novel;  and  is  calculated  to  encourage  a 
spirit  of  reckless  speculation.  If  this  may  be  done  in  the  case  of  a- 
city,  it  may  also  be  done  in  regard  to  aU  our  quasi  corporations. 

Thirdly,  the  act  in  question  is  unconstitutional.  Const.  Conn.  art. 
1,  s.  11.  It  virtually  authorizes  the  taking  of  property,  either  for  pub- 
lic or  private  use,  without  compensation.  And  whether  the  taking 
be  for  the  one  purpose  or  the  other,  it  is  in  direct  violation  of  the  con- 
stitution, and  also  of  the  great  principle  of  common  right.  Is  here, 
then,  a  taldng  of  property  ?  It  is  admitted,  that  an  execution  on  one 
of  these  bonds  may  be  levied  on  the  individual  property  of  any  cor- 
porator.    The  form  in  which  this  is  done  cannot  be  very  material. 

Hawley  and  Dutton,  contra,  contended,  1.  That  the  city  had,  by  its 
charter,  power  to  subscribe.  Priv.  Stat.  355,  s.  5.  2.  That  if  other- ' 
wise,  the  act  of  the  legislature  confirmed  the  subscription,  and  legal- 
ized the  bonds.  In  the  first  place,  a  void  act  may  be  confirmed  by 
the  legislature.  "Wilkinson  v.  Leland  et  al.  2  Peters,  627,  662 ;  Com. 
Dig.  titi  Confirmation,  D.  Secondly,  in  this  case,  the  city  also  rati- 
fied the  act  of  the  legislature. 

3.  That  the  act  was  not  unconstitutional. 

In  the  first  place,  legislative  power  is  given  to  the  General  Assem- 
bly, by  the  constitution,  without  any  express  limitation.  Const. 
Conn.  art.  3,  s.  1.  It  of  course  possesses  all  the  power  that  any  legis- 
lature can  kave,  under  a  free  government. 

Secondly,  the  General  Assembly  possesses  original,  unlimited  legis- 
lative power,  except'  so  far  as  it  is  restrained  by  the  constitution. 

Thirdly,  the  construction  of  ways  is  peculiarly  the  province  of  the 
legislature,  and  has  always  been  so,  considered. 

Fourthly,  if  the  legislature  has  general  jurisdiction  over  the  con- 
struction of  ways,  it  has  a  right  to  exercise  a  discretion  as  to  the 
mode  of  accomplishing  the  object. 

Fifthly,  the  legislature  might  have  constructed  the  whole  road,  and 
assessed  150,000  dollars  on  the  city  of  Bridgeport.  A  fortiori  it  could 
authorize  the  city  to  subscribe  for  stock. 

Sixthly,  it  is  the  pectdiar  duty  of  the  legislature  to  protect  the 
interest  of  each  portion  of  the  State.  K  it  should  consider  the  con- 
struction of  a  railroad  necessary  for  this  purpose,  it  would  have  the 
right  to  direct  it  to  be  buUt,  as  well  as  to  construct  light-houses,  bea- 
cons, &c. 

5* 


54  AMEEICAN  EAILWAY  CASES. 


City  of  Bridgeport  v.  Housatonic  Railroad  Company. 


Seventhly,  if  the  legislature  has  a  right  to  legislate  at  all  on  the 
subject  —  in  other  words,  if  it  has  jurisdiction' — its  acts  will  be  Valid, 
however  unwise  or  inexpedient  they  may  be. 

Eighthly,  this  act  was  apparently  necessary  and  proper  to  protect 
the  interest  of  the  city  of  Bridgeport.     It  was  also  really  so. 

Ninthly,  the  objection  that  this  was  taldng  the  property  of  individ- 
uals, for  pubHc  purposes,  without  compensation,  is  without  founda- 
tion. The  same  objection  could  be  made  in  the  case  of  appropria- 
tions for  colleges,  schools,  highways,  &c.  The  city  also  received  the 
same  consideration  that  individual  subscribers  received. 

Tenthly,  the  suggestion  that  the  act  compels  men  to  subscribe 
against  their  will,  is  equally  groundless.  So  far  as  the  proceeding  is 
in  invitum,  it  is  merely  compelling  the  citizens  to  contribute  their  pro- 
portion to  a  public  object. 

Eleventhly,  the  city  was  a  corporation  suitable  and  proper  to  exer- 
cise the  agency  conferred  upon  it,  by  the  legislature,  to  carry  its  own 
purposes  into  effect.  -    ■ 

Twelfthly,  the  assent  of  aU  persons  interested  is  to  be  presumed 
from  their  remaining  quiet  for  four  years,  without  attempting  to  get 
the  law  repealed.  To  allow  them,  in  this  way,  to  secure-  all  the  ad- 
vantages of  the  law,  and  then  repudiate  it,  would  be  doing  great  in- 
justice to  the  community. 

In  the  support  of  the  foregoing  positions,  the  following  authorities 
were  cited.  Stark  v.  McGowen,  1  Nott  &  McCord,  387  ;  Thomas  v. 
Leland  et  al.  24  Wend.  65 ;  Mc  Masters  v.  The  Commonwealth,  3 
Watts,  292 ;  Livingston  v.  Mayor,  &c.  of  New  York,  8  Wend.  85, 
101 ;  The  People  v.  Morris,  13  lb.  325 ;  Bloodgood  v.  Mohawk  and 
Hudson  Raih-oad  Company,  18  lb.  9,  30 ;  The  People,  ex»rel.  Lynch 
V.  Mayor,  &c.  of  New  York,  25  lb.  680 ;  Dartmouth  CoUege  v.  Wood- 
ward, 4  Wheat.  518 ;  Wilkinson  v.  Leland,  2  Peters,  627,  662 ;  26 
Wend.  54 ;  8  B.  &  Cress.  477. 

• 

Chtjkch,  J.  The  unusual  practical  importance  of  some  of  the  ques- 
tions involved  in  this  case,  and  the  zeal  and  ability  with  which  they 
have  been  discussed,  have  demanded  and  received  from  us  an  inves- 
tigation as  deliberate  and  mature  as  the  performance  of  our  other 
duties  have  enq,bled  us  to  give.  And  the  result  has  been,  a  clear 
opinion,  that  the  documents  offered  by  the  original  plaintiffs,  in  the 
county  court,  were  by  that  court  properly  admitted  in  evidence,  as 
material  upon  the  issue  joined  in  the  case.  The  action  is  brought  to 
recover  the  interest  upon  a  bond  executed  by  the  city  of  Bridgeport, 
with  all  the  legal  formalities  and  solemnities  necessstry  to  give  validity 
to  such  an  instrument.    The  agents  of  the  city  were  duly  appointed. 
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and  empowered,  and  their  signatures,  with  the  seal  of  the  corpora- 
tion, have  been  affixed  to  the  bond.  TJie  defendants  have  pleaded 
the  general  issue  of  non  est  factum,  to  the  action :  under  which  plea, 
unembarrassed,  as  we  think,  by  any  manner  of  estoppel,  they  have  a 
right  to  contest  and  deny  the  power  of  the  city  to  execute  the  bond 
and  the  coupon  or  certificate  in  suit. 

Whether  it  was  incumbent  upon  the  plaintiffs,  after  having  proved 
the  authority  of  the  agent,  and  the  execution  of  the  bond,  then  to 
prove  the  right  and  power  of  the  city -to  make  the  contract  under  con- 
sideration, we  need  not  inquire ;  it  was  certainly  competent  for  them, 
in  this  preliminary  stage  of  the  investigation,  to  make  this  proof;  and 
the  evidence  objected  to  materially  and  directly  conduced  to  prove 
this  important  part  of  the  issue. 

There  have  been'  some  questions  discussed  by  counsel,  which  we 
have  not  supposed  necessarily  involved  in  the  case ;  and  some  others, 
(  naturally  enough  suggesting  themselves  to  us  in  the  course  of  the 
investigation,  which  are  not  presented  by  this  record :  such  as,  whether 
the  original  charter  of  the  city  of  Bridgeport  gave  authority,  of  itself, 
to  the  city,  to  execute  this  bond ;  and  in  what  manner  a  judgment 
and  execution  in  favor  Of  the  plaintiffs  may  be  eriforced  and  collected. 

The  essential  questions  arising  here,  we  think,  grow  out  of  the  reso- 
lution of  the  General  Assembly  of  May,  1838. 

The  rnost  material  facts  necessary  to  a  proper  apprehension  qf 
the  case,  and  appearing  upon  the  bill  of  exceptions,  are,  that  as 
early  as  March  2,  1837,  the  city  of  Bridgeport,  at  a  legal  meet- 
ing, voted,  that  it  was  expedient  to  aid  in  the  construction  of  the 
Housatonic  Railroad,  by  subscribing  100,000  dollars  to  its  ciipital 
stock,  and  at  the  same  time  appointed  an  agent  to  make  subscription. 
Agents  were  also  appointed  to  procure  funds  necessary  to  pay  the 
sum  subscribed,  by  procuring  loans  of  money,  at  interest  not  exceed- 
ing six  per  cent,  per  annum,  with  power  to  pledge  the  credit  of  the 
city  therefor,  by  issuing  certificates,  or  by  promissory  notes,  or  by 
securities  in  any  other  form.  The  agents  of  the  city  accordingly  did 
subscribe  the  sum  required  on  the  books  of  the  Raihroad  Company ; 
and  this  act  was  ratified  and  confirmed  by  the  city,  at  a  legal  meet- 
ing, on  the  25th  day  of  March;  1837.  At  this  meeting,  a  further 
subscription  of  50,000  dollars  was  authorized,  and  the  agents  directed, 
as  before,  to  negotiate  the  funds  required  to  meet  it.  Until  this  time, 
the  city  had  probably  believed  that  their  act  of  incorporation  con- 
ferred sufficient  powers  to  warrant  its  action  in  this  matter.  But 
either  doubting  it  now,  or  from  other  precautionary  motives,  it  at  this 
meeting  voted,  that  a  petition  should  be  presented  to  the  legislature 
for  the  passage  of  an  act  necessary  to  give  full  force  and  validity  to 
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its  former  proceedings  on  this  subject,  and  that  such  further  powers 
might  be  conferred  upon  the  city  as  should  be  necessary  and  proper 
to  carry  said  proceedings  into  effect.  The  General  Assembly  accord- 
ingly, in  May,  1838,  granted  the  petition,  and  ratified,  confirmed,  es- 
tablished, and  made  obligatory  on  said  city,  and  the  citizens  thereof, 
all  their  former  proceedings,  in  the  same  manner,  and  to  the  same 
extent,  as  if  aU  the  necessary  powers  for  that  purpose  had  been  con- 
ferred by  the  charter  of  the  city ;  and  also  granted  to  the  city  full 
power  and  authority,  at  any  legal  meeting,  specially  warned  for  that 
purpose,  to  adopt  such  other  measures,  as,  in  the  opinion  of  such 
meeting,  might  be  necessary  to  carry  into  effect,  in  a  manner  most 
conducive  to  the  interests  of  the  city,  all  the  former  proceedings,  and 
to  provide  for  the  payment  of  the  subscriptions,  and  the  issuing  and 
negotiation  of  said  loans,  notes,  certificates,  or  scrip,  or  such  other  . 
securities,  as  the  city  should  authorize,  order,  or  direct.  This  legisla- 
tive act  or  resolve  was  afterwards  duly  accepted  and  approved,  by  the 
freemen  of  the  city,  in  conformity  with  the  proviso  of  the  resolution. 

The  city  is  a  municipal  corporation,  an  artificial  body,  capable  of 
being  invested  with,  and  of  exercising  powers  of  gi-eat  extent ;  and 
if  the  powers  conferred  upon  it  by  the  resolution  of  1838,  had  been 
created  by  its  original  act  of  incorporation,  we  could  not  have  doubted 
their  efficacy,  nor  the  legal  obligations  incurred  by  a  proper  exercise 
of  them.  And  we  have  not  been  able,  after  a  full  consideration  of 
the  aforesaid  resolution,  produced  as  it  was  by  the  considerate  appli- 
cation of  the  city  itself,  and  adopted  and  ratified,  as  it  has  been,  by 
the  freemen  of  the  city,  at  a  meeting  called  especially  for  its  consid- 
eration, to  distinguish  between  the  validity  of  acts  done  under  its 
sanction,  and  acts  which  might  have  been  performed,  by  virtue  of  the 
same  authority  contained  in  an  original  charter. 

Under  the  authority  derived  from  this  resolution,  the  bond  in  dis- 
pute has  been  executed  with  aU  the  legal  formalities,  ordinarily  suffi- 
cient to  charge  either  one  individual,  or  a  corporation,  with  the  obliga- 
tion of  its  payment.  Wherefore,  then,  should  not  the  city  of  Bridge- 
port be  adjudged  liable  to  pay  ? 

Several  reasons  in  opposition  have  been,  with  great  force,  urged 
upon  us. 

1.  It  is  claimed,  that  aside  from  what  is  hereafter  suggested  as  a 
constitutional  infirmity  of  the  resolution  of  1838,  it  is  necessarily  in- 
operative as  a  confirmatory  act,  because,  if  the  proceedings  of  the  city 
and  its  agents  previous  to  that  resolve,  were  void,  as  the  defendants 
suppose,  from  want  of  authority  in  the  city  to  act,  they  could  never 
be  rendered  effectual  for  any  purpose,  by  any  act  of  legislation;  and 
we  have  been  referred,  in  support  of  this  position,  to  the  principles  of 
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the  common  law  applicable  to  deeds  of  confirmation  m/er  partes. 
Although  individuals  may  not  have  power  to  make  good  ab  initio, 
that  which  was  originally  void,  by  subsequent  deeds  or  acts  of  confir- 
mation ;  yet  this  cannot  be  true  of  acts  of  sovereignty  —  acts  of  legis- 
lation not  conflicting  with  constitutional  right.  And  in  giving  a  con- 
struction to  such  an  act,  the  only  question  can  be,  what  was  the 
intention  of  the  legislature?  When  this  is  ascertained,. our  duty  is 
imperative  to  give  to  that  intention  its  legal  effect.  In  the  present 
case,  there  exists  no  doubt  on  this  point.  The  declared  purpose  of 
the  city  in  asking  legislative  interference,  was,  to  give  validity  to  its 
previous  votes,  not  to  perpetuate  their^infirmity,  if  such  infirmity  there 
was.  To  comply  with  the  request  of  the,  city  was  the  object  of  the 
legislature  in  passing  the  resolve^- not  to  defeat  and  disappoint  it. 
The  end  of  alL  confirmatory  laws,  so  far  as  they  are  intended  to  be 
retroactive,  is  to  set  up  and  give  original  effect  to  acts  before  void  or 
inoperative.  Such  was  the  object  and  such  the  effect  of  our  statute 
of  1820,  confirming  void  marriages,  as  declared  by  this  court,  in  the 
case  of  Goshen  v.  Stoningtpn,  4  Conn.  R.,  209.  And  such,  also, 
for  many  years,  has  been  annually  true  of  the  resolves  of  the  General 
Assembly  confirming  the  void  acts  of  the  assessors  aoid  boards  of  re- 
lief in  maldng  out  the  tax  lists  of  the  towns :  and  that  this  is  the 
proper  effect  of  such  laws,  was  expressly  adjudged  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Wilkinson  v.  Leland,  2 
Peters,  662. 

2.  Again,  it  is  said,  that  the  resolution  under  consideration  is  retro- 
active, and  opposed  to  the  fundamental  principles  of  legislation,  and 
conflicts  with  natural  justice  y  and  furthermore,  that  it  is  directly  im- 
cpnstitutional,  and,  for  these  reasons,  void.  The  history  of  legisla- 
tion and  jurisprudence  in  this  country  of  constitutions,  both  State 
and  national,  has  spoken  too  frequently  and  too  explicitly  upon  the 
character  of  retroactiye  laws,  fi'om  the  time  of  the  decision  of  the  case ' 
of  Calder  v.  Bull,  3  Dallas,  386,  to  be  disregarded  at  this  day.  Retro- 
spective laws,  whether  they  be  public  or  private,  not  relating  to  crimes 
and  punishments,  but  merely  ciyil  in  their  operation,  are  not  void  be- 
cause they  are  retroactive,  Void  they  may  be,  to  be  sure ;  and  so 
may  be,  and  so  frequently  are,  laws  of  a  prospective  character.  We 
concede,  that  retroactive  laws  generally  have  many  features  of  injus- 
tice, although  intended  to  effect  much  good ;  but  as  the  judiciary  is 
not  the  guardian  of  the  legislature,"  but  is  the  weaker  department  of 
the  government,  possessing  no  veto  power  over  acts  of  constitutional 
legislation,  more  properly  belonging  to  the  executive ;  we  uannot  dis- 
regard a  legisla^ve  enactment,  because  it  is  retroactive  in  its  purpose 
and  efiect,  whatever  may  be  our  opinion  of  the  general  policy  of  such 
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laws.  It  belongs  to  us  rather  to  settle  questions  of  constitutional 
power,  than  questions  of  policy.  Walker  v.  Bacon,  8  Mass.  R.  468 ; 
Lock  V.  Dane,  9  lb.  360 ;  Foster  v.  Essex  Bank,  16  lb.  245 ;  Goshen 
V.  Stonington,  4  Conn.  R.  209 ;  "Waterbury  v.  Clark,  4  Day,  198 ; 
Mather  v.  Chapman,  6  Conn.  R.  54;  Beach  v.  Walker,  lb,  190; 
Booth  V.  Booth,  7  lb.  350;  Dash  v.  Van  Kleeck,  7  Johns.  R.  506. 

It  certainly  has  been  more  than  intimated  —  it  has  been  declai-ed  — 
by  judges  and  courts  of  the  highest  respectability  and  authority  in 
this  country,  that  retroactive  and  other  statute  provisions,  which  un- 
justly take  away  or  impair  vested  rights,  or  impose  new  duties  in  re- 
spect to  past  transactions,  without  just  compensation,  are  to  be  treated 
in  this  respect  as  inoperative,  either  by  a  very  liberal  construction  of 
the  laws  themselves,  or  as  being  essentially  opposed  to  the  spirit  of 
the  constitution,  and  the  fancied  social  compact,  although  not  within 
the  letter  of  any  constitutional  prohibition.  On  the  contrary,  the 
names  of  distinguished  jurists  are  not  wanting,  who  deny  to  the  judi- 
ciary any  right  to  treat  such  laws  as  void.  Vide  authorities  above  • 
cited ;  also  Satterlee  v.  Matthewson,  2  Peters,  280 ;  Osborne  v.  Huger, 
1  Bay,  179 ;  Fletcher  v.  Peck,  6  Cranch,  135 ;  King  v.  Dedham  Bank, 
15  Mass.  R.  447  3,  Wales  v.  Stetson,  2  lb.  143 ;  Society  for  the  Prop- 
agation of  the  Gospel  v.  Wheeler,  2  GaUis.  105 ;  Cochran  v.  Van  Sur- 
lay,  20  Wend.  365 ;  Senator  Verplanck's  Opinion ;  Butler  v.  Palmer,  1 
Hill,  324;  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  420; 
American  Jurist  for  October,  1833,  p.  297 ;  [Allen  v.  McKeen,  10 
Amer.  Jurist,  273  to.  297;]  Judge  Iredell's  Opinion  in  Calder  v.  Bull, 
3  Dall.  398 ;  Varick  v.  Smith,  5  Paige,  Ch.  R.  137. 

It  has  been  intimated  from  respectable  sources,  that  the  test  of  the 
validity  of  retroactive  laws,  is,  whether  they  be  unjust  in  their  opera- 
tion, and  if  they  are,  that  they  should  thus  far,  at  least,  be  disregarded. 
If  such  laws  clearly  abrogate  vested  rights,  if  they  take  the  estate  of 
one  man  and  transfer  it  to  another,  &c.,  without  reasonable  cause, 
and  are,  therefore,  palpably  unjust  ?■  we  should  probably  so  consider 
them,  if  possible,  as  to  avoid  these  effects,  or  in  accordance  with  the 
expressed  opinion  of  our  own  courts,  consider  them  in  this  respect  in- 
operative ;  not,  perhaps,  because  we  might  believe  them  in  the  abstract 
to  be  unjust,  but  rather  because  they  stand  opposed  to  the  true  spirit 
of  the  constitution ;  and,  therefore,  are  unconstitutional  and  void. 

There  may  not  often  be  any  great  difficulty  in  determining  what 
are  the  principles  of  natural  justice,  nor  what  would  tend  to  undermine 
that  which  theorists  may  suppose  to  be  the  fundaniental  principles  of 
the  social  compact,  especially  by  those  who  acknowledge  the  precepts 
and  obligations  of  revealed  religion ;  yet  these  principles  are  not 
always  of  easy  and  undoubted  application  to  the  infinitely  varied 


SUPREME   COURT  OF   CONKECTICUT.  59 

City  of  Bridgeport  r.  Housatonic  Eailroad  Company. 

forms  of  human  action.  And  we  know  of  no  other  municipal  power, 
which  can  more  safely  make  such  application,  than  the  legislature ; 
and  as  a  court,  although  we  might  dissent  froiri  its  conclusions,  yet 
we  disclaim  any  right  to  disregard  them,  for  no  other  reason  than  that 
we  might  consider  them  unreasonable,  impolitic,  or  unjust.  Goshen 
V.  Stonington,  4  Conn.  R.  209 ;  1  Bl.  Com.  19,  Christian's  notes. 

In  the  present  case,  however,  all  these  ^considerations  are  rather 
hypothetical  than  relevant  to  the  essential  bearing  of  the  facts  dis- 
closed by  this  bill  of  exceptions ;  for  we  do  not  perceive  any  thing, 
either  in  the  votes  and  proceedings  of  the  city  of  Bridgeport,  or  of  its 
agents,  or  in  the  resolution  of  the  General  Assembly,  so  far  as  it  is 
necessary  to  consider  it,  in  this  case,  so  unusual,  so  dangerous  or 
unjust,  as  to  require  of  us  such  an  extreme  exercise  of  judicial 
power,  as  for  such  causes,  to  declare  them  void.  We  know,  that 
much  of  the  commercial  prosperity  of  our  cities  and  other  business 
communities,  depends  upon  the  extent  and  facilities  of  their  inter- 
course with  the  interior  country,  as  weU  as  with  distant  and  foreign 
places.  To  promote  this  intercourse,  by  constructing  and  improving 
roads,  canals,  bridges,  harbors,  wharves,  etc.,  has  been  a  very  frequent 
object  of  the  enterprise  of  the  inhabitants  of  such  communities ;  and 
American  cities,  in  their  corporate  capacities,  have  frequently  given 
aid  to  such  improvements  without  exciting  alarm,  or  being  sus- 
pected of  thus  oppressing  their  citizens,  or  of  invading  unjustly  any 
salutary  principle  of  the  social  system.  In  the  present  instance,  the 
city  of  Bridgeport,  acquainted,  as  we  presume,  with  its  own  wants 
and  resources,  and  what  would  best  promote  its  prosperity,  upon  full 
and  frequent  deliberation,  both  before  and  after  the  resolution  of 
1838,  decided,  that  the  construction  of  the  Housatonic  Raihoad  and 
its  termination  within  the  limits  of  the  city  "  would  result  in  great 
advantages  to  the  city,;"  and  it  was,  therefore,  desirous  of  aiding  in 
its  construction.  The  General  Assembly  of  the  State  coincided  in 
this  opinion  of  the  citizens  of  Bridgeport;  and  there  is  nothing 
apparent  upon  this  record  or  elsewhere,  which  has  convinced  us,  that 
either  the  city  or  the  legislature  was  mistaken  in  the  matter.  It 
should  be  borne  in  mind,  that  it  was  neither  the  declared  nor  the 
actual  purpose  of  the  city  to  deal  or  speculate  in  the  stock  of  the 
raihoad  company,  but  solely  to  aid  in  the  construction  of  what  was 
believed  to  be  a  great  public  improvement,  which  would  result  in 
direct  advantage  to  the  city,  by  directing  the  business  of  the  interior 
from  other  channels,  and  securing  it  to  Bridgeport.  A  subscription 
to  the  stock  was  a  means,  and  the  only  practicable  means,  of  furnish- 
ing the  intended  aid,  and  effecting  the  primary  objects.  To  subscribe, 
for  this  purpose,  to  the  stock  of  the  railroad  company,  was  not  an 
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unusual  transaction,  but  rather,  according  to  the  language  of  the  day, 
a  fair  business  operation.  If,  therefore,  the  city  became  directly  a 
stockholder  in  a  corporation,  and  its  citizens  indirectly  interested  in  a 
raihroad,  this  was  only  an  incidental  result  of  their  efforts  to  give  aid 
to  the  construction  of  the  road  for  the  interest  of  the  city  and  its 
citizens.  The  State  itself  is  a  stockholder  in  several  banks;  and  so 
are  many  of  our  corporations,  both  civil,  charitable,  and  ecclesiasti-  j 
cal.     In  all  this  we  see  nothing  to  alarm. 

But  it  was  said  in  argument,  and  herein  rested  a  strong  ground 
of  the  defendants'  claim,  that  this  resolve  was  unjust,  and  opposed 
to  the  fundamental  principles  of  the  social  compact,  and  an  infringe- 
ment of  the  vested  rights  of  the  citizens  of  Bridgeport,  because  it 
authorized  a  majority  of  the  citizens  to  compel  a  minority  to  contrib'- 
ute  to  objects  which  they  disapproved  and  opposed,  and  to  tax  them 
against  their  will  for  objects  foreign  to  the  original  purposes  of  the 
city  charter.  We  have  no  official  knowledge  of  the  existence  of  a 
minority  Upon  any  subject  now  in  controversy,  appearing  eilher  as 
remonstrants  before  the  legislature,  or  acting  in  any  corporate  meet- 
ings of  the  city.  But  if  we  had,  we  cannot  regard  their  complaints, 
under  the  present  form  of  proceeding.  And.  here  we  take  occasion 
once  more  to  remark,  that  oiur  present  business  is,  to  determine 
whether  the  bond  in  suit  is  obligatory  upon  the  corporation,  and  not 
.whether  the  individual  estate  of  the  citizens  may  be  taken  to  satisfy 
a  judgment  against  the  corporation,  either  by  the  common  law  of  the 
State,  or  by  force  of  the  resolution  we  are  considering., 

The  objection  we  are  discussing,  we  think  not  only  too  broad,  but 
too  late.  It  would  lie  with  equal  reason  against  every  act  of  the 
legislature  dreating  a  public  municipal  corporation  in  opposition  to 
the  will  of  any  who  could  be  made  subject  to  its  action.  It  is  a  fun- 
damental principle  of  all  our  popular  institutions,  both  sovereign  and 
corporate,  that  majorities  must  govern,  and  minorities  must  submit,in 
every  case  where  the  body  does  not  transcend  its  constitutional  or 
chartered  powers.  The  practical  effect  of  this  principle,  it  is  con- 
fessed, is  often  not  only  injurious  to  the  majorities  themselves,  but 
unjust  to  others ;  but  this  consequence  is  only  the  lesser  evil,  and  the 
price  paid  for  the  greater  good.  If  minorities .  exist,  the  acts  of ' 
majorities  are  of  necessity  opposed  to  what  such  minorities  may 
believe  to  be  their  interests  and  their  rights.  The  levying  and  col- 
lecting of  taxes,  is  always  a  compulsory  act  of  the  majority,  and 
generally  very  ungraciously  submitted  to,  by  the  minority.  The 
present  case  is  not  unlike  most  others  in  this  respect. 

Such  of  the  citizens  of  Bridgeport  as  were  opposed  to  the  projects 
of  the  city,  and  believed  they  were  inconsistent  with  legitimate  city 
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powers,  and  subversive  of  the  rights  of  the  minority,  have  had  fre- 
quent opportunities  of  being  heard,  as  well  by  the  legislature  as  the 
courts.  Minorities  are  not  so  merged  and  absorbed  in  the  corporate 
body,  as  to  have  no  rights,  and  be  entitled  to  no  protection. 

But  if  there  has  been  injustice,  either  in  the  proceedings  of  the 
legislature  or  the  city,  by  holding  such  proceedings  void,  we  should 
only  transfer  the  bearing  of  the  injustice,  from  the  citizens  of  Bridge- 
port, who  would  gladly  have  availed  themselves  of  the  expected 
favorable  result,  to  third  persons,  who  have  confided  in  the  good  faith 
of  such  citizens.  Whether  the  resolution  of  the  legislature  was  void, 
depends  upon  its  real  character,  and  its  necessary  tendency  and  effect, 
and  not  upon  the  result  of  an  experiment. 

Most  of  the  reasoning  of  the  defendants  in  this  part  of  the  case, 
as  we  have  seen,  is  grounded  upon  the  assumption,  that  this  resolu- 
tion is  altogether  retrospective,  and  that  it  should  be  subjected  to  the 
common  odium  attached  to  retroactive  laws.  This  is  a  mistaken 
construction.  It  is  prospective  also;  and  sufficiently  so  to  legalize 
these  bonds.  It  is  an  enabling  act,  and  authorizes  the  city  "  to  adopt 
such  other  measures  as  should  be  thought  nfecessary  to  carry  into 
effect  the  former  proceedings  of  the  city,  and  to  provide  for  the  pay- 
ments of  subscriptions,  etc.,  by  issuing  scrip  or  other  securities  as  said 
city  shtould  authorizie,  order,  or  direct."  Under  this  power,  the  cor- 
J3oration  again  acted,  and,  in  effect,  as  if  de  novo,  enacted  every  thing 
which  had  before  been  done,  and  consummated  every  thing  necessary 
to  be  done  "  to  secure  the  object  coiltemplated  by  said  subscription." 
If  such  power  had  been  conferred  by  the  original  charter,  and  such 
had  been  the  action  of  the  city  under  it,  as  we  have  before  remarked, 
no  one  would  have  doubted  its  legality. 

We  have  been  referred  to  no  express  constitutional  provision,  with 
which  the  resolution  under  consideration  is  supposed  to  conflict, 
except  it  be  art.  1,  §  11,  of  the  constitution  of  this  State.  "  The 
property  of  no  person  shall  be  taken  for  public  use,  without  just  com- 
pensation therefor."  This  resolution,  in  conferring  power  upon  the 
city  of  Bridgeport  to  make  subscription  to  the  stock  of  the  railroad 
company,  and  to  issue  its  bonds  or  other  scrip,  and  borrow  money, 
etb.,  confers  no  power  of  taking  private  property  for  public  use,  not 
found  in  the  original  charter.  The  power  of  taxation,  which  is  the 
only  one  savoring  of  this  interest,  is  to  be  found  there,  not  here.  The 
authority  of  city  legislation  is,  to  be  sure,  not  extended  to  new  sub- 
jects ;  and  therefore  taxes  may  be  increased,  as  the  objects  of  taxa- 
tion are  multipUed,  and  in  this  way,  indirectly,>ivate  prbperty  is 
demanded  for  public  use;  but  this  does  not  faH  within  this  prohibi- 
tion of  the  constitution:  if  it  did,  then  aU  charters  of  incorporation 
VOL.  II.  —  AM.  B.  CA.  6 
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conferring  a  power  of  taxation,  would  be  unconstitutional.  At  any 
rate,  so  far  as  the  taxing  power  is  given,  if  this  is  embraced  in  the 
foregoing  constitutional  provision,  it  is  not  a  forced  constructioi^  of  it 
to  say,  that  the  compensation'  secured  by  the  constitution  is  provided, 
by  the  overbalancing  advantages  and  benefits,  which  both  the  citi- 
zens of  Bridgeport  and  the  legislature  supposed  would  be  conferred, 
by  the  construction  of  the  railroad. 

3.  It  remains  only  to  consider  whether  the  authority  given  by  the 
legislature,  by  the  resolutions  of  1838,  has  been  pursued,  and  whether 
the  powers  conferred  upon  the  corporation,  have  been  executed  by 
the  city  and  its  agents  ?  And  in  doing  this,  we  admit,  that  in  this 
country,  all  corporations,  whether  public  or  private,  derive  their  pow- 
ers irom  legislative  grant,  and  can  do  no  act  for  which  authority  is 
not  expressly  given,  or  may  not  be  reasonably  infened.  But  if  we 
were  to  say,  that  they  can'  do  nothing  for  which  a  warrant  could  not 
be  found  in  the  language  of  their  charters,  we  should  deny  to  them, 
in  some  cases,  the  power  of  self-preservation,  as  well  as  many  of  the 
means  necessary  to  effect  the  essential  objects  of  their  incorporation. 
And  therefore  it  has  long  been  an  established  principle  in  the  law  of 
corporations,  that  they  may  exercise  all  the  powers  within  the  fair 
intent  and  purpose  of  their  creation,  which  are  reasonably  proper  to 
give  effect  to  powers  expressly  granted.  In  doing  this,  they  must 
have  a  choice  of  means  adapted  to  ends,  and  are  not  to  be  confined 
to  any  one  mode  of  operation. 

The  city  of  Bridgeport,  by  its  votes,  directed  loans  to  be  effected, 
as  a  njeans  of  paying  its  subscriptions.  This  the  legislature  author- 
ized and  approved.  And  now  it  is  claimed  that,  by  virtue  of  this 
authority,  the  city  was  not  empowered  to  issue  its  bonds  to  the  rail- 
road company,  instead  of  money  procured  by  such  loans.  If  the 
same  object  was  accomplished,  by  issuing  the  bonds,  as  would  have 
been  by  borrowing  and  paying  the  money,  it  would  be  very  much 
like  trifling  with  the  law,  to  hold  that  the  legal  consequences  are 
essentially  different.  The  railroad  corporation  thus  became  the 
creditor  of  the  city,  instead  of  some  other  persons,  and  received  the 
bonds  as  cash,  in  payment  of  subscriptions.  There  can  hardly  be 
said,  in  this  respect,  to  have  been  a  departure  from  the  literal  terms 
of  the  city  votes ;  and  if  there  had  been,  the  present  objection,  com- 
ing fi:om  the  city  itself,  after  it  had  received  the  full,  contempMed 
cohsideration  for  its  bonds,  and  after  having  carried  its  entire  purpose 
into  effect,  by  this^dde  of  operation,  ought  not  to  receive  our  coun- 
tenance or  favor.  Bank  of  Northern  Liberties  v.  Cresson,  12  Serg. 
&  Rawle,  306 ;  Buckley  v.  The  Derby  Fishing  Company,  2  Conn.  B,. 
254;  Witt^  v.  The  Same,  lb.  260. 
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4.  Very  nearly  of  the  same  nature  were  other  objections  to  the 
acts  pi  the  city  agents ;  such  as  that  the  subscriptions  were  paid  in 
advance,  —  and  that  the  interest  upon  the  bonds  was  made  payable 
semiannually.. 

It  was  one  of  the  regulations  of  the  railroad  company,  that  the 
subscriptions  to  its  stock  should  be  paid  by  instalments ;  but  this  was 
intended  as  a  privilege  to  stockholders,  which  they  might  waive,  if 
they  pleased.  The  city  acted  in  furtherance  of  its  supposed  interests 
in  issuing  its  bonds  in  full  of  its  subscription  in  advance.  And  this 
act,  when  connected  with  the  object  of  the  railroad  company  to 
pay  to  the  city  semiannual  interest  upon  the  amount  of  subscrip- 
tion, not  payable  by  the  general  terms  of  the  subscriptions,  could 
result  in  no  loss  to  the  city,  if  such  obligations  should  be  fulfilled. 

It  is  true,  the  city  agents  were  only  authorized  to  negotiate  loans 
at  an  interest  not  exceeding  six  per  cent,  per  annum.  They  did  not 
go  beyond  this  power,  by  issuing  bonds  at  that  rate  of  interest,  paya- 
ble semiannually.  The  rate  per  cent,  was  prescribed  by  the  vote, 
but  the  period  for  its  payment  was  left  to  the  discretion  of  the  agents. 
They  exercised  this  discretion  prudently,  and  only  conformed  to  the 
usual  course  of  business  of  this  character.  It  is  notorious,  that  all 
stocks,  as  well  those  of  the  United  States,  the  individual  States,  and 
the  stocks  of  municipal  and  private  corporations,  are  tjreated  and 
issued  upon  the  same  terms ;  and  none  others  could  find  favor 
in  the  market.  . 

Upon  a  careful  review  of  the  proceedings  of  the  city  of  Bridgeport, 
and  the  conduct  of  its  agents,  we  cannot  doubt  but  every  thing  has 
b,een  done  in  reasonable,  if  not  in  literal,  conformity  with  the  powers 
conferred  by  the  legislature ;  and  especially,  that  the  bond  in  ques- 
tion, approved,  as  it  has  been,  not  in  substance  alone,  but  in  form 
also,  by  the  freemen  of  the  city,  in  a  deliberate  meeting,  carried  out 
the  entire  purpose,  as  well  of  the  corporation  as  of  the  legislature, 
and  is  of  full  and  perfect  obligation  upon  the  city. 

Such  are  the  most  prominent  reasons  for  the  opinion  we  have 
expressed  in  this  case,  and  such  as  have  convinced  us,  that  there  is 
nothing  erroneous  in  the  judgment  of  the  county  court ;  and  we  shall, 
therefore,  advise  that  it  be  affirmed. 

In  this  opinion  the  other  Judges  concurred. 

Judgment  affirmed?- 


'The  power  of  a  State  legislature  to  for  the  purpose  ofmaintaining  and  building 
authorize  counties,  cities,  and  towns,  to  works  of  internal  improvement,  has  been 
subscribe  for  stock  in  compames  organized    elaborately  considered  by  the  courts  of 
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a  number  of  tha  States,  and  in  every  in-  '  Private  property  ought  and  shall  ever  be 

stance  the   decisions  have  sustained  the  held  inviolate,  but  always  subservient  to 

action  of  the  legislatures.     Below  is  a  the  public  welfare,  provided  a,  compensa- 

reference  to  most  of  the  cases.  tion  be  made  to  the  owner.'    It  is  an  im- 

James  Griffith  et  al.  u.  Commissioners  of  portant  matter  to  know  whether  the  secu- 

Crawford  County,  and  the  Ohio  and  Indi-  rity  of  the  citizen  and  the  safety  of  his 


ana  Kailroad  Co.  20  Ohio  K.  609,  625. 

The  commissioners  of  Crawford  county 
in  the  State  of  Ohio,  were  authorized  by 
the  General  Assembly  of  Ohio  to  subscribe 
for  the  stock  of  the  Ohio  and  Pennsylva- 
nia Railroad  Company,  conditioned  upon 
the  votes  of  a  majority  of  the  county.  A 
majority  of  the  votes  were  in  favor  of  the 
subscription,  but  the  commissioners  re- 
fused to  subscribe  because  the  road  was 
not  located  in  Crawford  county.  After- 
wards the  Assembly  passed  an  act  authoriz- 
ing and  requiring  the  commissioners  to 
change  the  subscription  authorized  to  be 
made  to  said  company,  and  to  subscribe 
the  same  to  the  Ohio  and  Indiana  Eailroad 
Company.  The  conunissioners  subscribed 
and  issued  bonds  in  part.  The  petitioners, 
voters  in  said  county,  prayed  for  an  injunc- 
tion against  the  use  of  the  bonds  issued, 
and  also  against  a  fiirther  issue  of  bonds, 
as  well  as  from  levying  a  tax  to  pay  the 
amount  subscribed.  A  temporary  injunc- 
tion was  granted  by  the  Court  of  Common 
Pleas,  and  the  case  came  before  the  Su- 
preme Court  on  a  motion  to  dissolve  the 
injunction,  which  the  court  dismissed  for 
want  of  jurisdiction.  Spalding,  J.,  how- 
ever, in  delivering  the  opinion  of  the 
court,  adds,  "  In  making  known  this  deter- 
mination of  the  court,  I  claim  the  right  to 
say,  that  no  one  can  regret  more  than  my- 
self that  the  case  was  not  presented  in 
such  a  shape  as  to  enable  us  to  decide  the 
second  point  made  by  complainant's  coun- 
sel. Without  committing  this  court,  or  any 
member  thereof  other  than  myself,  to  any 
particular  construction  of  that  sort  of  leg- 
islation which  enables  a  majority  in  a 
county  to  vote  the  property  of  the  minor- 
ity into  a  joint-stock  company,  I  cannot 
forbear  the  remark,  that  it  seems  to  me  not 
only  a  violation  of  the  essential  principles 
of  liberty  and  free  government,  but  in  di- 
rect derogation  of  the  4th  section  of  the 
8th  article  of  the  late  constitution  of  Ohio : 


property  rest  in  the  discretion  of  the  legis- 
lature, or  in  the  guaranty  of  the  constitu- 
tion." The  judge  further  argues,  that 
though  the  legislature  have  a  right  to  tax 
the  people  for  the  ordinary  expenses  of 
the  government,  and  to  take  private  prop- 
erty for  public  use,  they  have  no  right  to 
levy  taxes  to  support  stage,  steamboat,  or 
railroad  transportation,  and  that  the  inci- 
dental benefit  of  a  railroad  to  the  commu- 
nity does  not  constitute  a  "  public  use." 

The  answer  of  Hitchcock,  C.  J.,  in 
the  same  case  to  the  above  obiter  dictum,  is 
very  elaborate,  and  sustains  the  acts  of  the 
legislature,  but  as  the  question  was  after- 
wards authoritatively  decided  by  the  court 
in  the  case  below,  his  opinion  is  not  here 
given.  It  is  reported  in  the  Appendix  of 
the  20th  vol.  of  Ohio  Reports. 

The  Cincinnati,  Wilmington,  and  Z  anes- 
ville  Railroad  Co.  d.  The  Commissioners 
of  Clinton  county,  21  Ohio  R.  (1  McCook), 
77. 

The  assembly  of  Ohio  authorized  the 
commissioners  of  Clinton  county  to  sub- 
scribe to  the  stock  of  said  railroad  com- 
pany, and  a  majority  of  the  electors  of  said 
county  voted  in  favor  of  such  subscrip- 
tion. The  commissioners  made  the  sub- 
scription in  accordance  with  the  act,  but 
afterwards  refused  to  issue  the  bonds  of 
the  county  in  payment  therefor  as  was  pro- 
vided in  the  act.  The  railroad  company 
prayed  for  a  mandamus,  and  the  commis- 
sioners demurred  upon  the  ground  that  the 
act  was  unconstitutional. 

The  points  relied  upon  in  support  of  the 
demurrer  were,  1st  That  the  act  was  not 
passed  into  a  law  by  the  General  Assembly," 
but  was  made  to  depend  for  its  effect  upon 
a  vote  of  the  people  of  the  county ;  and 
that  this  involved  an  attempt  on  the  part 
of  that  body,  to  delegate  legislative  power. 
2d.  That  the  power  exercised  did  not 
legitimately  fall  within  the  definition  of 
legislative  authority ;  and  3d.  That  the  ael 


SUPREME  COURT  OF  CONNECTICUT. 


65 


City  of  Bridgeport  i).  Housatonic  Eailroad  Company. 


■was  opposed  to  certain  express  provisions 
of  the  constitution. 

The  court  decided,  1st.  -That  the  judi- 
ciary had  the  right  to  declare  void  legislar 
tive  enactments,  either  because  they  did 
not  fall  within  the  general  grant  of  power 
to  that  body,  or  because  they  were  ex- 
pressly prohibited  by  some  provisions  of 
the  constitution.  2d.  That  the  assembly 
cannot  delegate  legislative  power,  to  any 
person  or  body.  3d.  That  the  law  in  ques- 
tion was  of  the  same  character  as  the  la'''')' 
for  instance,  which  leaves  to  the  citizens 
of  every  township  to  decide  upon  the  erec- 
tion of  a  town-house,  and  that  where  a  law 
was  perfect,  final,  and  decisive  in  all  its 
parts,  and  a  discretion  given  which  related 
only  to  its  execution,  there  was  no  delega- 
tion of  le^slative  power,  and  no  objection 
to  its  validity.  4th.  That  the  State  might 
construct  works  of  internal  improvement, 
or  aid  in  their  construction,  by  subscribing 
to  the  stock  of  corporations  created  for 
that  purpose,  and  levy  taxes  therefor :  and 
that  the  legislature  might  authorize  coun- 
ties and  towns  to  aid  by  similar  subscrip- 
tions to  such  works,  and  such  only,  as  the 
State  itself  might  construct.  5th.  The 
court  decide  the  distinction  between  the 
right  of  eminent  domain  and  the  right  of 
taxation  to  be,  that  while  in  each  private 
property  is  taken,  and  in  each  compensa- 
tion is  made,  as  required  by  the  constitu- 
tion, yet  in  the  former  it  is  made  in  money, 
and  in  the  latter  it  consists  in  the  protec- 
tion of  government,  and  the  increased 
value  of  the  property  taxed :  that  the  act 
did  not  conflict  with  the  constitution,  and 
that,  though  "laws  of  this  character  in- 
volve a  gross  abuse  of  right,"  the  court 
could  not  exercise  a  veto  power  over  the 
legislature.  See  also  The  Steubenville 
and  Indiana  Railroad  v.  The  Trustees  of 
North  Township,  Harrison  county,  21  Ohio 
R.  (1  McCook)  105,  and  Cass  ».  Dillon, 
22  lb.  (1  "Worden)  607. 

In  Talbot  v.  Dent,  9  B.  Monroe,  526, 
the  legislature  of  Kentucky  authorized 
the  city  of  Louisville  to  subscribe  for 
stock  in  the  Louisville  and  Frankfort  Rail-, 
road  Company,  with  the  consent  of  a  mar 
,  jority  of  the  voters  of  the  city,  and  to 
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levy  an  annual  tax  for  four  years  upon 
the  personal  and  real  estate,  and  further 
provided  that  every  person  paying  any 
part  of  said  tax  should  be  entitled  to  his 
pro  rata  share  of  said  stock.  The  case  arose 
upon  a  prayer  for  a  prohibition,  forbidding 
Dent,  the  collector,  to  proceed  further 
in  coercing  the  tax  assessed  on  Talbot's 
property  for  payment  of  said  subscription. 

The  court  in  overruling  the  prayer  for 
prohibition,  decide  that  the  provision  giv- 
ing to  the  tax-payer  stock  in  return  for 
the  amount  of  tax  imposed  upon  him,  did 
not  invalidate  the  tax ;  that  the  city  might 
have  contributed  without  a  special  act; 
that  the  question  of  subscription  was  one 
of  expediency,  and .  that  the  judiciary 
would  not  interfere  except  in  a  flagrant 
case  of  excess  of  power.  See  also  Cheaney 
V.  Hooser,  9  B.  Munroe,  330,  and  Justices 
of  Clarke  County  Court  v.  The  Paris, 
"Winchester,  and  Kentucky  River  Turn- 
pike Co.  11  lb.  143. 

In  Slack  v.  MaysviUe  and  Lexington 
Railroad  Company,  the  legislature  of  Ken- 
tucky authorized  certain  cities  and  coun- 
ties to  subscribe  for  the  stock  of  said  rail- 
road. The  railroad  company  were  author- 
ized to  call  the  meeting  and  take  the 
vote  of  the  electors,  and  the  mayors 
of  the  cities  and  the  courts  of  the  coun- 
ties were  required  to  make  the  subscrip-^ 
tions,  if  a  majority  of  the  electors  gave 
their  votes  for  the  subscription.  And 
the  said  counties  and  cities  were  author- 
ized to  raise  the  amount  by  them  sub- 
scribed, as  the  same  should  be  called 
for  by  the  railroad  company,  by  levy- 
ing a  tax;  provided  the  persons  taxed 
should  be  entitled  to  receive  stock  in  the 
railroad  company  in  proportion  to  the 
amount  of  their  tax.  The  case  arose  upon 
the  prayer  of  certain  fax-payers,  praying 
for  an  injunction  against  the  collection  of 
the  tax  levied. 

The  court  sustain  their  decision  in  Talbot 
V.  Dent,  and  in  Justices  of  Clarke  v.  The 
Paris,  "Winchester,  and  Kentucky  River 
Turnpike  Coji  and  also  decide  that  it  was 
no  objection  to  the  validity  of  a  vote  for 
imposing  a  railroad  tax,  that  the  power  was 
given  to  the  company  to  designate  the 
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time  of  taking  the  vote,  instead  of  the 
County  Court.  Judge  Hise  gave  an  ex- 
tended dissenting  opinion. 

In  Sharpless  v.  Mayor,  etc.  of  Philadel- 
phia, 21  Penn.  (9  Harris),  149,  the  plain- 
tiffs filed  a  bill  in  equity,  for  themselves 
and  such  tax-payers  in  the  city  of  Phila^ 
delphia,  as  agreeing  to  contribute  to  the 
expenses  of  the  suit,  should  become  par- 
ties thereto,  averring  that  the  said  city 
were  about  to  subscribe  for  stock  in  the 
Philadelpliia,  Easton,  and  Water-Gap  Kail- 
road  Company,  and  also  for  stock  in  the 
Hempfield  Railroad  Company,  and  to 
issue  the  bonds  of  the  city  in  payment ; 
that  said  subscriptions  were  without  any 
authority  of  law;  and  prayed  for  an  in- 
junction to  restrain  the  subscription.  The 
city,  admitting  the  averment  of  intention 
to  subscribe,  answered  that  they  were  au- 
thorized to  make  the  said  subscriptions 
by  special  acts  of  the  Assembly,  and  the 
case  was  heard  on  bill  and  answer.  By 
the  said  acts,  the  question  was  not  submit- 
ted to  the  popular  vote;  but  left  to  the 
discretion  of  the  city  council. 

Each  of  the  judges  delivered  a  separate 
opinion,  two  dissenting,  which  are  not  re- 
ported. The  opinion  of  the  majority  of 
the  court  is  summed  up  as  follows :  — 

1.  In  determining  whether  an  act  of  the 
legislature  is  constitutional  or  not,  we 
must  look  to  the  body  of  the  constitution 
itself,  for  reasons.  The  general  principles 
of  justice,  liberty,  and  right,  not  con- 
tained or  expressed  in  that  instrument, 
are  not  proper  elements  of  a  judicial  de- 
cision upon  it. 

2.  If  such  act  be  within  the  general 
grant  of  legislative  power,  that  is,  if  it  be 
in  its  character  and  essence  a  law,  and  if 
it  be  not  forbidden  expressly  or  impliedly, 
either  by  the  State  or  federal  constitution, 
it  is  valid. 

3.  To  make  it  void,  it  must  be  clearly 
not  an  exercise  of  legislative  authority,  or 
else  be  forbidden  so  plainly  as  to  leave  the 
case  free  from  all  doubt. 

4.  An  Act  of  Assembly,  authorizing  a 
subscription  by  a  city  to  the  stock  of  a 
railroad  corporation,  is  not  forbidden  by 
art  1,  §  18,  of  the  State  constitution; 


that  section  not  being  a  restriction  upon 
the  legislative  authority  of  the  two  houses, 
but  a  bestowal  of  privileges  upon  the  sep- 
arate branches. 

5.  Such  an  act  does  not  impair  the  obli- 
gations of  any  existing  contract,  nor  does 
it  attempt  the  impossibility  of  creating  a 
contract;  but  merely  authorizes  two  cor- 
porations to  make  one  if  they  shall  see 
proper. 

6.  This  is  not  such  an  injury  to  the 
plaintiff's  lands,  goods,  or  persons,  that 
they  are  entitied  to  a  judicial  remedy  for 
it,  agreeably  to  §  11  of  art.  9.  It  is  no 
injury  at  all,  except  on  the  gratuitous  as- 
sumption that  it  is  forbidden  in  some  other 
part  of  the  constitution. 

7.  It  does  not  violate  the  right  of  ac- 
quiring, possessing,  and  protecting  prop- 
erty, secured  by  §  1  of  art.  9.  The  right 
of  property  is  not  so  absolute  but  that  it 
may  be  taxed  for  the  public  benefit. 

8.  This  is  not  a  taking  of  private  prop- 
erty for  public  use,  without  compensation,  / 
contrary  to"§  10  of  art.  9.  When  prop- 
erty is  not  seized,  and  directly  appro- 
priated to  public  use,  though  it  be  sub- 
jected in  the  hands  of  the  owner  to 
greater  burdens  than  it  was  before,  it  is 
not  taken. 

9.  It  cannot  be  said  that  the  plaintiffs 
will  be  deprived  of  their  property,  in  vio- 
lation of  §  9  of  art.  9.  The  settled  mean- 
ing of  the  word  deprive,  as  there  used,  is 
the  same  as  that  of  the  word  take  in. 
§10. 

10.  An  act  of  Assembly  to  authorize 
the  taking  of  private  property  for  private 
use,  would  be  unconstitutional,  because  it 
would  not  be  legislation,  but  a  mere  de- 
cree between  private  parties.  But  this  is 
no  taking  in  any  sense,  for  any  purpose, 
or  for  any  uses. 

11.  The  plaintiffs  have  no  groimd  of 
complaint  against  the  acts  of  Assembly  ' 
now  in  question,  except  because  they  au- 
thorize the  creation  of  a  public  debt,  of 
which  they  may  be  required  hereafter  to 
pay  a  part  in  the  shape  of  taxes.  By  taxa- 
tion alone  can  any  harm  ever  come  to  them. . 

12.  If  it  be  within  the  scope  of  legisla- 
tive power,  witii  the  consent  of  the  local 
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auithorities,  to  permit  the  assessment  of  a 
local  tax,  for  the  purpose  of  assisting  the 
corporation  to  build  a  railroad  bearing  to 
the  tax-payers  the  relation  which  these 
railroads  do,  then  the  laws  complained  of 
are  unobjectionable. 

1.3.  Taxation  is  a  legislative  right  and 
duty,  which  must  be  exercised  by  the 
General  Assembly,  or  under  the  authority 
of  laws  passed  by  them. 

14.  The  power  of  the  Assembly,  with 
reference  to  taxation,  is  limited  only  by 
their  own  discretion.  For  the  abuse  of  it, 
members  are  accountable  to  nobody  but 
their  constituents. 

15.  By  taxation  is  meant  a  certain 
mode  of  raising  revenue  for  a  public  pur- 
pose, i;i  which  the  commumty  that  pays  it 
has  an  interest.  TThe  right  of  the  State  to 
lay  taxes  has  no  greater  extent  than  this. 

16.  An  act  of  the  legislature  authoriz- 
ing contributions  to  be  levied  for  a  mere 
private  purpose,  or  for  a  purpose  which, 
though  it  be  public,  is  one  in  which  the 
people  from  whom  they  are  exacted,  have 
no  interest,  would  not  be  a  law,  but  a  sen- 
tende  commanding  the  periodical  payment 
of  a  certain  sum  by  one  portion  or  class 
of  people  to  another.  The  power  to  make 
such  order  is  not  legislative,  but  judicial, 
and  was  not  given  to  the  Assembly  by  the 
general  grant  of  legislative  authority. 

17.  But  to  make  a  tax  law  unconstitu- 
tional on  this  ground,  it  must  be  apparent 
at  first  blush,  that  the  community  taxed 
can  have  no  possible  interest  in  the  pur- 
pose to  which  their  money  is  to  be  applied. 
And  this  is  more  especially  true,  if  it  be  a 
local  tax,  and  if  the  local  authorities  have 
themselves  laid  the  tax  in  pursuance  of  an 
act  of  Assembly. 

18.  If,  therefore,  the  making  of  a  rail- 
road be  a  mere  private  affair,  or  if  the 
people  of  Philadelphia  have  manifesfly  no 
interest  in  the  railroads  which  run  to  and 
towards  the  city  from  Easton  and  from 
Wheeling,  then  these  laws  are  unconstitu- 
tional. 

19.  But  railroads  are  not  private  affairs. 
They  are  public  improvements',  and  it  is 
the  right  and  duty  of  the  State  to  advance 
the  commerce,  and  promote  the  welfare  of 


the  people,  by  making  or  causing  them  to 
be  made  at  the  public  expense. 

20.  If  the  State  declines  to  make  a  de- 
arable  public  improvement,  she  may  per- 
mit it  to  be  done  by  a  company,  and  the 
fact  that  it  is  done  by  a  private  corpora- 
tion, does  not  take  away  its  character  as  a 
public  work. 

21.  The  right  of  the  company  by  which 
it  is  made,  to  be  compensated  for  the  ex- 
pense of  constructing  it,  by  taking  toUs  for 
its  use,  though  it  gives  the  corporation  an 
interest  in  it,  does  not  extinguish  the  in- 
terest of  the  public,  nor  make  the  work  a 
private  one;  because,  to  say  nothing  of 
other  advantages,  the  public  can  pay  the 
toll,  and  still  carry  and  travel  on  it  very 
much  cheaper  than  without  it. 

22.  The  State  may,  therefore,  rightfully 
aid  in  the  execution  of  such  public  works, 
by  delegating  to  the  corporation  the  right 
of  eminent  domain,  as  she  always  does,  or 
by  an  exertion  of  the  taxing  power  as  she 
has  done  very  often. 

23.  The  right  of  the  legislature,  with 
the  consent  of  the  local  authorities,  to  tax 
a  particular  city  for  a  local  improvement, 
is  as  clear  as  the  right  to  lay  a  general  tax 
tor  any  purpose  whatsoever. 

24.  The  State  having  the  constitutional 
power  to  create  a  State  debt,  by  a  sub- 
scription'on  behalf  of  the  whole  people  to 
the  stock  of  a  private  corporation,  en-  ' 
gaged  in  making  a  public  work,  it  follows 
from  what  has  been  before  said,  that  she 
may  authorize  a  city  or  district  to  do  the 
same  thing,  provided  such  city  or  district 
has  a  special  interest  in  the  work  to  be  so 
aided. 

25.  This  is  not  a  case  in  which  we  can 
determine,  as  a  matter  of  law,  that  the  city 
has  no  interest  in  the  proposed  railroad. 
That  this  is  true  as  a  matter  of  fact,  has 
not  even  been  asserted  in  the  argument. 

26.  The  legislature  and  the  councils 
have  decided  that  the  city  has  an  interest 
large  enough  to  justify  the  subscription ; 
we  cannot  gainsay  this,  without  declaring 
all  interest  to  be  flatly  impossible,  and  to 
do  that  would  be' absurd. 

27.  Finally ;  the  authorities  of  the  city, 
in  accordance  with  the  charter,  and  with 
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certain  Iaw3  supplementary  thereto,  are 
about  to  create  a  public  debt  for  a  public 
purpose  in  wliicli  the  city  has  an  interest. 
It  will  be  as  valid  and  binding  as  if  it  had 
been  legally  contracted  to  accomplish  any 
other  public  purpose  for  the  benefit  of  the 
city. 

See  also  Moers  v.  The  City  of  Reading, 
21  Penn.  188;  Comm.  v.  Mc Williams,  1 
Jones,  61  ;  McClenachan  v.  Curwin,  3 
Yeates,  362. 

In  Nichol  v.  Mayor  and  Aldermen  of 
Nashville,  9  Humphreys,  252,  the  city 
of  Nashville  subscribed  to  the  Nashville 
and  Chattarrooga  Railroad  Co. ;  the  leg- 
islature of  Tennessee  sanctioned  the  sub- 
scription, and  authorized  the  city  to  raise 
the  amount  by  taxation.  The  bill  prayed 
for  an  injunction  to  restrain  the  subscrip- 
tion and  the  issue  of  bonds. 

The  court  decide  that  the  legislature 
had  the  constitutional  power  to  authorize 
the  subscription  ;  that  the  making  the 
railroad  was  a  legitimate  corporate  pur- 
pose of  the  city,  and  that  the  city  had  the 
right  either  to  levy  a  tax  or  to  borrow 
money  by  its  bonds  to  meet  its  subscrip- 
tion. 

In  Shaw  v.  Dennis,  5  Gibnan,  405,  the 
le^slature  of  Illinois,  by  an  act  imposed 
a  tax  upon  Rockford,  to  pay  for  a  bridge 
over  Rock  River  or  Rockford.  An  action 
of  trespass  was  brought  against  the  tax 
collector,  and  the  commissioners  spec- 
ially appointed  by  the  act. 

The  court  decide  the  act  to  be  constitu- 
tional, and  the  tax  legitimate. 

In  Simeon  Ryder  v.  The  Alton  and 
Sangamon  Railroad  Co.  13  Illinois,  516 ; 
the  court  in  deciding  another  question, 
say,  "  The  city  of  Alton  had  a  clear  right 


to   become  stockholders  in  the  railroad 
company." 

In  Goddin  v.  Crump,  8  Leigh,  120,  the 
legislature  of  Virginia  passed  an  act 
sanctioning  a  subscription  made  by  the 
city  of  Richmond  to  the  James  River 
and  Kanawha  Company,  in  accordance 
with  the  vote  of  the  citizens.  The  defend- 
ant, a  tax  collector,  levied  upon  property 
of  the  complainant  for  his  fax,  and  adver- 
tised the  same  for  sale.  ,  The  bill  prayed 
.  an  injunction  to  restrain  sale.  The  court 
decide  the  act  to  be  constitutional,  and 
that  the  legislature  and  not  the  court  were 
the  proper  parties  to  determine  the  expe- 
diency of  taxing  for  a  special  internal  im- 
provement. See  also  Harrison  Justices  v. 
Holland,  3  Grattan,  247. 

In  Thomas  v.  Leland,  24  Wendell,  65, 
the  supreme  court  of  the  State  of  New 
York  decided,  that  an  act  of  the  leg- 
islature imposing  a  tax  upon  the  owners 
of  real  estate  in  the  city  of  Utica,  to  pay 
the  expense  of  connecting  the  Chenango 
Canal  with  the  Western  Canal  of  that 
city,  was  constitutional.  And  see  The 
People  V.  The  Mayor,  etc.,  of  Brooklyn,  4 
Comstock,  419. 

The  same  general  question  lias  been 
similarly  decided  in  the  following  cases 
not  yet  regularly  reported.  Right  Bank 
V.  Successors  of  John  MoDonough  (La.) ; 
Clay  V.  Trot,  U.  S.  Circuit,  Me. ;  Strick- 
land V.  Mississippi  Central  Railroad  Co. 
American  Railroad  Journal,  vol.  26,  p.  91 ; 
County  of  Du  Buque  v.  Du  Buque  and 
Pacific  Railroad  Co.  (Iowa).  See  also 
McCuUoch  V.  Maryland,  4  WTieaton,  428; 
Shitz  V.  Berks  Co.  6  Barr,  80 ;  Norwich 
V.  The  County  Commissioners,  13  Pick. 
62;  Rice  «.  Foster,  1  Harrington,  R;  479. 
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The  Enfield  Toll  Bridge  Company  v.  The  Haktford  and  New 
Haven  Rajlroad  Company.^ 

Hartford,  June,  1845. 

Franchise  —  Exclusive  Grant  of — Interference  —  Liability  of  Fran- 
chise to  be  taken  for  Public  Purposes. 

A  grant,  by  the  legislature,  in  consideration  of  expenses  to  be  incurred  by  the  grantees,  and 
in  contemplation  of  a  public  benefit,  of  the  exclusive  right  of  erecting  a  bridge,  and  taking 
tolls,  to  reimburse  such  expenses,  vrithin  certain  limits,  for  a  limited  time,  is  not  a  mo- 
nopoly, in  the  odious  sense  of  that  term. 

Sucli  a  grant  is  in  the  nature  of  a  contract,  ■whiclx  may  not  be  impaired. 

The  court  will  give  to  its  stipulations  such  construction  as  will  carry  them  into  full  efi^ect. 

In  1798,  the  General  Assembly  of  this  State  created  a  corporation,  for  the  purpose  of  erecting 
and  maintaining  a  bridge  across  Connecticut  river  between  Enfield  and  Suffield,  and 
granted  to  such  corporation  the  right  of.  taking  certain  tolls  from  persons  going  over  or 
using  the  bridge,  for  the  term  of  one  hundred  years,  or  until  the  cost  of  erecting  the  bridge 
sliould  be  reimbursed ;  and  then  provided,  that  during  said  term  of  one  hundred  years,  no 
person  or  persons,  should  have  liberty  to  erect  another  bridge  anywhere  between  the  north 
line  of  said  Enfield  and  the  south  line  of  Windsor.  In  1835,  the  General  Assembly  created 
another  corporation,  with  power  to  construct  a  railroad  from  the  city  of  Hartford,  by  the 
most  direct  and  feasible  route,  to  the  northern  line  of  this  State,  and  thence  to  Springfield. 
In  the  charter  of  this  corporation,  it  was  provided,  that  if  it  should  become  necessary  to 
erect  a  bridge  across  Connecticut  river,  it  should  be  used  exclusively  for  the  railroad 
travel,  and  it  should  not  be  lawful  for  the  corporation  to  peniiit  any  other  passing  thereon. 
It  was  also  provided  in  this  charter,  that  nothing  therein  contained  should  be  construed  to 
prejudice  or  impair  any  of  the  rights  then  vested  in  the  Enfield  Bridge  Company.  The 
bridge  company  have  complied  with  the  requirements  of  their  charter ;  they  are  in  the 
exercise  of  the  rights  thereby  granted,  which  have  a  pecuniary  value ;  and  the  cost  of 
erecting  the  bridge  has  not  been  reimbursed.  This  bridge,  however,  is  not  so  co'nstructed 
or  situated,  as  to  answer  the  purpose  of  a  railroad  Crossing.  The  railroad  company  laid 
out  the  route  of  their  road,  -yyith  the  approbation  of  the  commissioners  thereon,  across  the 
Connecticut  river,  in  the  most  direct  and  feasible  route  from  Hartford  to  the  north  line  of 
the  State  and  thence  to  Springfield,  between  the  north  line  of  Enfield  and  the  south  line 
of  Windsor ;  and  were  proceeding  to  erect  a  structure  over  Connecticut  river,  at  that  place, 
for  the  purposes  of  their  railroad,  and  for  such  purposes  only,  claiming  the  right  so  to  do, 
under  the  provisions  of  their  charter,  without  maliiilg  compensation  to  the  bridge  com- 
pany. At  this  juncture,  the  bridge  company  brought  a  bill  in  chancery  against  the  rail- 
road company,  praying  for  an  injunction,  or  other  relief.  During  the  pendency  of  this 
bill,  the  defendants  completed  said  structure,  and  used  it  for  the  transportation  of  loco- 
motives and  cars,  with  passengers  and  freight.  The  plaintiffs  then  filed  a  supplemental 
bill,  showing  these  facts,  and  praying  the  same  relief  as  in  their  original  bill.  The  struc- 
ture in  question  is  built  much  in  Ac  manner  common  to  railroad  bridges,  and  is  adapted 
to  and  convenient  for  the  passing  of  locomotives  and  cars,  but  not  of  common  vehicles  • 
though  foot-passengers,  when  upon  the  railroad,  can  walk  over  it,  in  the  daytime ;  but  there 
is  no  public  road  or  highway  thereto,  except  said  railroad.  The  plaintiffs  have  purchased 
and  now  own  the  land  on  each  side  of  the  river,  where  this  structure  is.  This  is  above 
tide  water;  but  the  river  is  there  navigable  for  small  fiat-bottomed  steamboats,  and  other 
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boats  of  smaU  draft.    The  erection  and  nse  of  said  structure,  by  the  defendants,  will  haw 
a  tendency,  in  some  degree,  to  divert  the  travel  from  the  plaintiffs'  bridge ;  but  very  little,, 
however,  if  any,  more  than  it  would,  if  It  were  placed  a  little  above  or  below  the  protected 
part  of  the  river.    Held,  1.  That  the  structure  of  the  defendants  is  a  "bridge,"  and' 
"  another  bridge,"  within.the  meaning  of  the  plaintiffs'  charter.    2.  That  the  erection  and 
use  of  such  bridge,  by  the  defendants,  without  compensation  to  the  plaintiffs,  was  a  viola- 
tion of  their  grant ;  and  if  the  charter  of  the  defendants  purported  to  authorize  such  acts, 
it  was,  so  far,  unconstitutional  and  void,  as  impairing  the  obligation  of  a  contract.    3.  That 
a  railroad,  though  granted  to  a  private  company,  is  "  for  public  use,"  within  the  meaning 
of  the  constitution;  and  the  taking  of  private  property  for  that  use,  ought  to  be  accompa- 
nied with  compensation.    4.  That  the  franchise  of  a  toll  bridge  company,  is  "  private 
property,"  within  the  meaning  of  the  constitution  ;  and  a  legislative  provision,  authorizing 
an  injury  to  such  franchise,  for  public  use.  Upon  compensation  made,  is  not  unconstitu- 
tional.   5.  That  the  acts  of  the  defendants,  in  this  case,  were  not  authorized,  by  the  facts, , 
that  the  site  of  their  bridge  was  above  tide  water,  and  that  they  owned  the  land  on  both 
sides  of  the  river.    6.  That  these  acts  could  not  be  vindicated,  on  the  ground  that  the 
bridge  of  the  defendants  was  exclusively  adapted  to,  and  used  for,  the  passage  of  their 
engines  and  cars.    7.  Nor  on  the  ground,  that  there  was  no  appreciable  damage  resulting 
therefrom  to  the  plaintiffs:     8,  That  though  the  court  cannot  now  restrain  the  defendants 
-from  building  the  bridge,  according  to  the  specific  prayer  of  the  original  bill,  yet  it  \7ill, 
under  the  general  prayer,  pass  a  decree  in  favor  of  the  plaintiffs,  affording  relief  adapted 
to  the  whole  case. 

This  was  a  bill  in  chancery,  brought  to  the  superior  court,  at  its 
term  in  January,  1844,  stating,  that  the  General  Assembly  of  this 
State,  at  its  session  in  October,  1798,  incorporated  the  plaintiffs,  and 
empowered  them  to  erect  a  bridge  across  Connecticut  river  between , 
the  towns  of  Enfield  and  Suffield,  and  to  collect  of  all  persons  passing 
over  or  using  said  bridge  certain  tolls;  [specifying  them;]  which 
tolls  the  company  were  authorized  to  collect,  for  their  own  use  and 
benefit,  for  the  term  of  one  hundred  years,  or  until  the  expenditures 
of  the  company  for  the  construction  of  the  bridge  should  be  reim- 
bursed, with  an  interest  of  twelve  per  cent. ;  and  it  was  further  pro- 
vided, by  their  act  of  incorporation,  that  the  company  should  main- 
tain the  bridge  and  keep  it  in  good  repair,  during  said  term  of  one 
hundred  years,  subject  t9  the  inspection  of  the  General  Assembly; 
and  that  no  person  or  persons  should  have  liberty  to  build  another 
bridge,  between  the  north  line  of  Enfield  and  the  south  Mne  of  Wind- 
sor, across  said  river ;  that  the  company  were  organized  under  theiij: 
charter;  that  they  built  and  finished  a  bridge,  at  the  place,  in  the; 
manner,  and  within  the  time,  prescribed  by  the  General  Assembly; 
that  this  bridge  having  been  carried  away  by  the  ice,  they  rebuilt  at 
upon  the  same  site,  and  complied  with  all  the  duties  incumbent  upon 
them ;  that  in  the  erection  and  maintenance  of  these  bridges,  they 
expended  the  sum  of  60,000  dollars,  and  their  franchise  is  of  the  value 
of  50,000  dollars ;  that  the  last  bridge  by  them  erected,  is  now  stand- 
ing and  in  good  repair,  and  they  are  constantly  receiving  toUs  from 
all  persons  passing  over  the  same,  as  authorized  by  their  charter,  and  ■ 
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are  in  the  full  possession  of  their  exclusive  right  to  build  a  bridge 
within  their  specified  limits ;  that  the  defendants  have  commenced 
the  construction  of  a  railroad  from  the  city  of  Hartford  to  the  north 
line  of  the  State  of  Connecticut,  which  has  been  located,  by  the  com- 
missioners thereon,  so  as  to  cross  the  Connecticut  river  between  the 
towns  of  Enfield  and  Suffield,  by  means  of  a  bridge  to  be  there  con- 
structed across  that  river,  between  the  north  line  of  Enfield  and  the 
south  line  of  Windsor,  and  about  one  mile  below  the  plaintiffs'  bridge, 
contrary  to  the  provisions  of  their  charter ;  that  the  defendants  have 
declared  their  design  and  intention  to  construct  a  bridge  across  Con- 
necticut river,  at  the  place  specified,  for  the  transportation  of  persons 
and  property  across  said  river,  and  they  threaten  forthwith  to  proceed 
there  to  construct  the  same,  and  are  preparing  materials  for  that 
purpose,  and  have  so  located  their  road  as  to  pass  Connecticut  river 
at  that  place ;  that  the  acts  of  the  General  Assembly,  by  authority 
of  which  the  defendants  claim  a  right  to  erect  a  bridge  across  Connec- 
ticut river  between  the  north  line  of  Enfield  and  the  south  line  of 
Windsor,  provide  no  compensation  for  the  property  and  franchise 
of  the  plaintiffs,  and  the  defendants  have  offered  no  compensation 
therefor;  and  that  by  the  erection  of  said  bridge  by  the  defendants, 
a  great  portion  of  the  travel  and  transportation  that  would  otherwise 
pass  over  the  bridge  of  the  plaintiffs,  will  be  diverted  therefrom,  and 
will  pass  over  the  contemplated  bridge  of  the  defendants,  whereby 
the  plaintiffs  will  be  greatly  damfiified  and  injured :  praying,  that  th& 
defendants,  their  agents,  &c.  be  restrained  from'  proceeding  to  erect 
their  bridge  at  any  place  between  the  north  line  of  Enfield  and  the 
south  line  of  Windsor,  or  for  other  relief. 

At  a  term  of  the  superior  court  in  April,  1844,  the  defendants  filed 
a  cross-bill,  containing  allegations  as  to  the  cost  of  the  plaintiffs' 
bridge,  the  amount  thereof  obtained  by  grant  from  the  State,  the 
expense  of  repairs  thereon,  the  annual  expenses  and  income  there- 
of, with  some  other  matters,  and  praying  for  a  discovery. 

The  plaintiffs,  at  the  same  term,  made  answer  to  the  cross-bill  of 
the  defendants.  The  cause  was  thereupon  continued  until  June, 
1844,  when  there  was  a  hearing  upon  the  bill  and  cross-bill,  in  con- 
nection with  the  plaintiffs'  answer,  before  the  superior  court. 

The  court  found  the  following' facts.  The  plaintiffs  and  the  de- 
fendants were  duly  incorporated,  by  the  legislature  of  this  State  ;  and 
their  respective  charters  have  been,  fi:om  time  to  time,  modified,  by 
sundry  resolves  of  the  legislature ;  i  which  charters  and  resolves  were 

^  1  See  the  original  charter  of  the  plaintiffs,  with  additional  acts.  Priv.  Stat.  249  -  252 ;  of 
.he  Hartford  and  New  Hayea  Railroad  Company,  Id.  1002-1006;  of  the  Hartford  and 
(Springfield  Railroad  Company,  Id,  1006  - 1010 ;  and  the  amendment  thereto  passed  in  1842 
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embraced  in  the  finding ;  but  it  is  not  necessary  to  detail  their  proviso 
ions  here,  except  the  16th  and  19th  sections  of  the  charter  of  the 
Hartford  and  Springfield  Raibroad  Company,  and  the  resolve  of 
1839. 

Of  the  former  the  following  is  a  transcript :  "  Sect.  16.  That  should 
it  become  necessary  to  erect  a  bridge  across  Connecticut  river,  said 
company  are  hereby  authorized  and  empowered  to  erect  said  bridge 
for  the  sole  and  exclusive  accommodation  of  the  travel  on  said  rail- 
road, and  it  shall  not  be  lawful  for  said  company  to  permit  the  passing 
of  said  bridge  by  carriages  of  any  description  other  than  those  which 
are  adapted  to  the  travelling  on  said  railroad;  nor  by  horses  not 
attached  to  said  railroad  carriages,  nor  by  persons  on  foot,  nor  for  any 
other  travel  whatever,  except  for  such  persons,  carriages,  or  horses,  as 
may  be  employed  in  the  immediate  service  of  said  company." 

"  Sect.  19.  It  is  hereby  provided,  that  nothing  herein  contained 
shall  be  construed  to  prejudice  or  impau"  any  of  the  rights  now  vested 
in  the  Enfield  Brjdge  Company."     Priv.  Stat.  1009,  1010. 

By  the  resolve  of  1839,  which  was  passed  on  the  application  of  the 
plaintiffs,  with  the  knowledge  and  consent  of  the  defendants,  it  was 
provided,  that  the  plaintiffs  "  be  authorized  to  appropriate  a  part  of 
the  Enfield  bridge  to  the  uses  of  the  Hartford  and  Springfield  Rail- 
road Company,  or  to  enlarge  the  same,  or  to  erect  another  bridge  for 
the  use  of  said  railroad  company,  within  the  exclusive  limits  of  the 
said  bridge  company,  and  to  receive  the  same  toUs  from  all  persons 
crossing  the  same,  as  are  allowed  by  the  terms  of  their  original  char- 
ter :  provided,  that  nothing  herein  contained  shall  impose  any  obhga- 
tion  upon  said  railroad  company,  or  any  charge  upon  the  persons  or 
property  transported  upon  said  raihoad,  or  shall  in  any  way  affect  the 
rights  of  said  railroad  company  under  their  charter." 

These  corporations  were  duly  organized,  shortly  after  the  granting 
of  their  respective  charters,  have  complied  wifii  the  provisions  thereof, 
and  are  now  in  the  possession  and  exercise  of  the  rights  and  franchises 
granted  them  by  the  legislature. 

The  bridge  of  the  plauitiffs  is  now,  and  for  many  years  has  been, 
standing,  and  is  in  suflicient  repair  for  ordinary  travel ;  and  the  plain- 
tiffs are  now  receiving,  and  for  many  years  have  been  accustomed  to 
receive,  the  tolls  specified  in  their  charter,  from  persons  using  their 
bridge. 

Their  bridge  and  franchise  exceed  in  value  the  sum  of  5,000  dol- 
lars. This  value  is  independent  of  any  power  which  the  plaintifTs 
may  have  of  depriving  the  defendants  of  a  feasible  route  for  their  line 
of  road.  The  annual  receipts  of  the  plaintiffs  from  the  bridge,  from 
the  time  of  its  original  construction,  have  not  yielded  an  income  of  six 
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per  cent,  per  annum  upon  its  cost,  after  deducting  the  annual  expenses 
thereof. 

The  defendants  are  engaged  in  the  construction  of  their  raiboad 
from  Hartford  to  Springfield,  and,  with  the  approbation  of  the  com- 
missioners thereon,  have  laid  out  the  route  thereof  across  the  Connec- 
ticut river,  in  the  most  direct  and  feasible  route  from  Hartford  to  the 
north  line  of  the  State  and  thence  to  Springfield,  about  one  mile  and 
a  half  below  the  bridge  of  the  plaintiff's,  and  between  the  north  line 
of  Enfield  and  the  south  line  of  Windsor;  and  the  defendants  are 
about  to  construct  a  bridge  over  the  river,  at  that  place,  for  the  pur- 
poses of  their  raihoad,  and  for  such  purposes  only,  and  not  adapted 
to  or  susceptible  of  any  other  kind  of  travel  than  that  by  railroad  Cars. 

The  defendants  claim  the  right  to  erect  this  structure,  by  virtue  of 
the  provisions  in  their  charter  and  the  amendments  thereto,  without 
compensation  to  the  plaintiffs ;  and  they  have  not  made  any  such 
compensation.  The  erection  and  use  thereof  for  the  business  of  the 
defendants,  will  have  a  tendency,  in  some  degree,  to  divert  the  travel 
from  the  plaintiffs'  .bridge ;  but  very  little,  however,  if  any  more,  than 
a  railroad  from  Hartford  to  Springfield,  with  a  crossing  at  any  other 
point  between  Hartford  bridge  and  the  north  line  of  Enfield,  would  do. 

The  bridge  of  the  plaintiffs  was  built  to  accorhmodate  the  several 
kinds  of  travel  enumerated  in  their  charter,  [the  ordinary  travel  on 
toll  bridges  and  turnpilte  roads,]  for  which  alone  they  are  authorized 
to  receive  tolls;  and  it  has  always  accommodated  all -the  iravel  that 
nas  hitherto  had  occasion  to  cross  the  river  at  that  place.  It  is  not, 
and  never  was,  in  its  structure,  adapted  to  or  fit  for  a  railroad  cross- 
ing, but  is,  and  always  hfis  been,  wholly  insufficient  for  that  purpose ; 
and  it  would  be  very  dangerous  to  attempt  to  pass  upon  it,- with  a 
locomotive  engine,  or  a  train  of  cars.  It  is  constructed  so  low,  and 
so  situated  in  reference  to  the  direction  of  said  raihoad,  the  river 
banks,  and  the  adjacent  country,  that  a  line  of  railroad  cannot  be 
located  to  come  to  and  cross  the  river,  at  any  reasonable  expense,  in 
the  line  of  the  bridge.  A  new  bridge  will  be  necessary,  if  the  road 
of  the  defendants  should  cross  the  river  at  the  Enfield  bridge ;  and  the 
crossing  of  the  river  at  that  place,  though  not  entirely  impracticable, 
would  be  attended  with  much  greater  expense  than  the  expense  of 
crossing  at  the  place  designated  by  the  commissioners,  and  so  much 
greater,  as,  in  the  opinion  of  the  court,  not  to  be  reasonable ;  but,  at 
a  heavy  additional  expense,  said  road  might  be  made  to  cross  the 
river  at  Enfield  bridge,  or  at  some  point  not  embraced  between  the 
nprth  line  of  Enfield  ^nd  the  south  line  of  Windsor ;  and  then,  only 
with  such  curves  as  to  render  the  travel  upon  it  dangerous,  unless  at 
a  very  great  additional  expense  to  the  defendants.     They  have  pur- 

VOL.  II.  —  AM.  E.  CA.  7 


74  AMEEICAN  EAILWAT   CASES. 


Enfield  ToU  Bridge  Co.  u.  Hartford  and  New  Hayen  Kailroad  Co. 


chased,  and  now  own,  the  land  on  each  side  of  the  river,  at  the  points 
between  which  they  contemplate  the  construction  of  the  proposed 
crossing. 

The  charter  of  the  Hartford  and  Springfield  Raikoad  Company, 
was  incorporated  with,  and  became  a  part  of,  the  charter  of  the  Hart- 
ford and  New  Haven  Raikoad  Company ;  and  there  was  never  any 
organization  under  the  former,  except  in  this  way. 

Connecticut  river  is  navigable  for  fiat-bottomed  small  steamboats, 
and  other  boats  of  small  draft,  for  passengers  and  freight,  above  tide 
water.  , 

The  plaintiffs  have  no  right  to  take  any  other  tolls  than  such  as  are 
provided  for  by  their  charter  and  the  amendments  thereto ;  and  the 
defendants  never  had,  nor  have  they  now,  any  intention  or  purpose  to 
construct  a  bridge  or  crossing  over  Connecticut  river  within  the  limits 
specified  in  the  plaintiffs'  charter,  or  to  erect  a  structure  of  any  kind 
to  be  used  as  a  bridge,  by  any  person  or  persons,  of  whom  the  plain- 
tiffs have  any  right  to  take  toll,  unless  the  plaintiffs,  upon  a  just  con- 
struction of  their  charter,  are  entitled  to  exact  tolls  of  the  defendants, 
for  the  accommodation  of  their  cars  with  passengers  in  crossing  the 
river,  or  of  the  passengers  in  the  cars  ;  nor  are  the  defendants  engaged 
in  erecting  or  consixucting  any  work,  except  such  as  is  necessary  for 
a  railroad  crossing  over  the  river,  for  the  exclusive  accommodation  of 
raihoad  vehicles  upon  their  railroad ;  there  being  no  mode  of  crossing 
the  river  «with  locomotives  or  cars,  except  such  as  is  provided  and 
constructed  by  the  defendants,  who  have  located  thei£  raihoad  over 
the  river,  in  a  line,  which  the  plaintiffs  never  have  occupied  by  a 
bridge,  and  which  there  was  no  evidence  to  show  that  they  ever  intend 
so  to  occupy. 

The  superior  court  reserved  the  question  as  to  what  decree  should 
be  passed,  or  what  disposition  should  be  made  of  the  case,  for  the 
advice  of  this  court,  at  its  term  then  next  to  be  holden  in  Hartford 
county,  namely,  in  June,  1844.  The  case  was  entered  in  the  docket 
of  that  term,  and  was  continued,  without  argument,  to  the  term  in 
June,  1845. 

In  the  mean  time,  namely,  in  January,  1845,  the  plaintiffs  brought 
a  supplemental  biU  in  the  superior  court,  alleging,  that  after  the  con- 
tinuance of  the  case  in  this  court,  the  defendants  proceeded  to  erect 
and  finish  their  bridge,  at  the  place  before  mentioned  between  the 
north  line  of  Enfield  and  the  south  line  of  Windsor ;  and  that  they 
are  now  constantly  using  it  for  the  transportation  of  locomotives  and 
railroad  cars,  and  also  for  the  transportation  of  travellers,  in  said  cara 
and  on  foot,  and  for  the  transportation  of  freight ;  praying,  as  in  the 
original  biU,  for  an  injunction  or  other  relief.     To  this  supplemental 
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bill  there  was  a  special  demurrer ;  which  was  overruled,  pro  forma, 
that  the  case  might  be  presented  entire;  and  the  court  thereupon 
proceeded  to  inquire  into  the  facts  alleged,  and  found  them  as  follows. 

The  defendants  have  gone  on  and  completed  the  bridge  which  was 
contemplated  under  their  charter,  as  found  by  the  court,  at  its  sitting 
in  June,  1844 ;  and  since  the  9th  of  December  last,  the  defendants 
have  been  constantly  using  such  bridge  for  the  transportation  of  loco- 
motives and  railroad  cars,  and  of  travellers  and  freight  in  those  cars ; 
and  great  numbers  of  persons  and  great  quantities  of  freight  are 
constantly  transported,  in  said  cars,  over  said  bridge.  It  is  built 
much  in  the  manner  common  to  railroad  bridges.  The  bottom  is 
covered  with  plank,  and  the  sides  secured  by  railing  about  two  and 
a  half  feet  in  height.  That  part  of  the  bridge  over  which  the  rails 
are  laid,  is  covered  over  the  plank  with  sheet-iron,  laid  curving  or 
dishing,  so  that  the  top  of  the  ridge  above  the  centre  of  the  curve 
is  about  two  and  a  half  inches  above  the  lower  part  thereof,  and  the 
space  between  the  ridges  is  about  eighteen  inches.  The  space  be- 
tween the  iron  railings  and  the  side  railing  over  the  plank,  is  covered 
by  sheets  of  tin,  secured  together  by  clamping,  somewhat  after  the 
manner  of  securing  the  roofs  of  houses,  by  tin  sheets  somewhat  in- 
clined, so  that  the  water  should  run  off  and  not  injure  the  road  below. 
The  height  of  these  ridges  is  about  three  fourths  of  an  inch  above  the 
flat  part  of  the  tin^  and  the  ridges  are  about  nine  inches  apart.  Foot- 
passengers  might,  without  much  difficulty,  walk  over  the  bridge 
between  these  ridges,  in  the  daytime,  but  not  without  danger  of 
injury  to  this  metal  covering.  The  bridge  is  constructed  in  a  con- 
venient manner  for  the  locomotives  and  rail-cars  to  pass.  Foot  people 
can  also  have  convenient  access  to  it,  when  upon  the  railroad ;  but 
there  is  no  public  road  or  highway  thereto,  except  said  railroad ;  and 
since  said  bridge  was  finished,  public  notice  has  been  posted  up  there- 
on, that  crossing  thereon  is  by  law  prohibited. 

No  evidence  was  given  that  the  bridge  had  been  passed  by  any  one, 
before  the  commencement  of  this  suit,  on  the  16th  of  January,  1845, 
except  by  those  engaged  in  its  erection,  but  in  a  single  instance,  and 
this  by  a  person  employed  on  the  road  in  Massachusetts,  who,  before 
it  was  planked,  walked  over  upon  the  trusses. 

Evidence  was  given,  subject  to  objections,  that  since  that  time,  and 
before  the  iron  and  tin  plates  were  laid,  several  persons  had  crossed 
over,  from  time  to  time,  as  matter  of  convenience,  when  the  ferry  was 
obstructed.  But  there  was  no  evidence  that  this  was  by  permission 
of. the  defendants  or  their  agents;  or  that  it  had  been  done  since  the 
bridge  was  completed,  by  the  iron  and  tin  plates. 
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'The  questions  arising  upon  this  record  and  finding  were  reserved 
for  the  consideration  of  the  supreme  court  of  errors,  namely. 

1.  Whether  the  plaintiffs'  bill  is  sufficient  under  the  special  demurrer. 

2.  Whether  the  evidence  objected  to  should  have  been  admitted. 

3.  What  decree  shall  be  made  in  the  case,  upon  evidence  properly 
admitted, —  or  in  what  manner  the  biU  shall  be  disposed  of,  by  the 
superior  court 

W.  W.  Ellsworth  and  Toucey,  for  the  plaintiffs,  contended,  1.  That 
the  legislature  intended  to  grant  to  the  plaintiffs  the  exclusive  right 
of  transporting  over  Connecticut  river,  upon  a  bridge,  all  the  persons, 
and  all  the  animals  and  the  freight  specified  in  the  charter,  within  the 
specified  limits.  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  465, 
per  Morton,  J. ;  s.  c.  in  the  Supreme  Court  of  the  United  States,  11 
Pet.  560 ;  The  Cayuga  Bridge  Company  v.  Magee  et  al.  6  Wend.  85, 
94;  lb.  V.  Stout,  7  Cowen,  33, 

2.  That  the  legislature  had  the  power  to  make  this  grant,  The 
power  of  directing  and  regulating  bridges  and  ferries  over  navigable 
streams,  below  or  above  tide  water,  has  always  been  exercised  by  the. 
legislature,  not  only  in  this  State,  but  in  England  and  in  aR  the 
States  of  the  Union.  Adams  v.  Pease,  2  Conn.  R.  484 ;  Enfield  Toll 
Bridge  Company  v.  The  Connecticut  River  Company,  7  lb.  28 ;  The 
Hartford  Bridge  Company  v.  East  Hartford,  16  lb.  149.  [Several 
cases  decided  in  other  States,  were  also-  referred  to.] 

Connecticut  river  is  a  public  highway,  not  only  up  and  down,  but 
across  it ;  and  the  public  authority  may  regulate  it.  The  defendants 
cannot  deny  this  power ;  for  their  defence  is  founded  on  the  exercise 
of  a  similar  power,  in  regard  to  the  same  stream,  at  the  same  place. 
The  resolve  of  1839  recognizes  the  plaintiffs'  right,  and  limits  the 
grant  of  the  defendants. 

3.  That  the  acts  of  the  defendants  are  a  violation  of  the  plaintiffs' 
right.  In  the  first  place,  the  structure  of  the  defendants  is  "a  bridge," 
within  the  meaning  of  the  plaintiffs'  charter.  It  is  such  literally, 
answering  precisely  to  the  definition  of  a  bridge.  Web.  Diet,  in  verb. 
It  is  such  also  in  its  design,  answering  the  purposes  of  a  bridge, 
namely,  the  transportation  of  passengers  and  freight.  Surely  it  is  not 
less  a  bridge,  nor  less  injurious  to  the  plaintiffs,  because  it  is  fitted  to 
transport  more  passengers  and  freight  than  ordinary  bridges. 

The  objection  that  the  legislature,  at  the  time  of  the  plaintiffs' 
grant,  could  not  have  contemplated  such  a  structure  as  that  of  the 
defendants,  because  raih-oads  were  then  unknown,  is  of  no  avail. 
The  fact  is  otherwise.     They  were  in  use  as  early  as  the  sixteenth 
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century.  They  were  made  of  iron  in  1767;  and, the  edge  rail  was 
introduced  in  1789.  No  material  improvement  has  since  been  made. 
16  Edin.  Encyc.  304.  But  if  no  member  of  our  General  Assembly, 
in  1798,  had  ever  heard  of  a  railroad,  it  would  make  no  difference. 
They  knew  what  travel  over  Connecticut  river  was ;  and  they  meant 
to  secure  to  the  plaintiffs  the  exclusive  benefit  of  that  travel,  within 
the  designated  lines ;  and  whether  it  passed  in  coaches  and  wagons, 
or  in  cars,  is  unimportant. 

That  the  plaintiffs'  bridge  will  not  accommodate  the  defendants,  is 
nothing  to  the  point  in  controversy.  Are  the  plaintiffs  bound  to  fur- 
nish the  means  of  injuring  themselves  ? 

4.  That  the  legislature  has  never  authorized  the  defendants,  or  made 
a  grant  purporting  to  authorize  them,  to  build  a  bridge  within  the  pro- 
tected Umits.  The  charter  of  the  Hartford  and  Springfield  Railroad 
Company,  saves  the  rights  of  the  plaintiffs,  instead  of  granting  a  con- 
flicting right.  The  object  of  the  resolve  of  1839,  passed  with  the  con-, 
sent  of  all  parties,  was  to  enlarge  the  franchise  of  the  plaintiflFs.  The 
saving  therein  of  jbhe  rights  of  the  defendants,  did  not  confer  on  them, 
or  recognize  in  them,  a  right  to  buUd  a  railroad  bridge,  within  the  pro- 
tected limits.  AJl  the  rights  granted  by  the  act  of  1842,  were  subject, 
by  express  provision,  to  previous  enactments. 

5.  That  the  erection  and  use  of  the  defendants'  bridge  has  pro- 
duced, and  wiU  continue  to  produce,  iigury  to  the  plaintiffs.  That 
this  must  necessarily  be  the  result,  is  evident  from  the  natm*e  of  the 
case.     But  here  the  fact  of  a  diversion  of  toUs  is  found. 

6.  That  the  proper  remedy  is,  a  decree  restraining  the  defendants 
from  further  injury,  by  the  use  of  their  bridge.  Equity  interferes  by 
injunction  to  protect  a  statute  privilege,  when  the  party  is  in  posses- 
sion, whatever  may  be  the  injury.  Livingston  et  al.  v.  Van  Ingen  et 
al.  9  Johns.  R.  507 ;  The  Croton  Turnpike  Company  v.  Ryder  et  al. 
1  Johns.  Ch.  R.  611 ;  The  Newburgh  Turnpike  Company  v.  Miller  et 
al.  5  lb.  101 ;  Ogden  v.  Gibbons,  4  lb.  150 ;  The  Enfield  Toll  Bridge 
Company  v.  The  Connecticut  River  Company,  7  Conn.  R.  50,  51,  per 
Hosmer,  C.  J.  Here  the  right  of  the  plaintiffs  derived  fi:om  a  statute 
grant,  their  possession,  and  the  facts  generally,  are  admitted.  There 
are  many  reasons  in  favor  of  the  remedy  by  injunction.  Prevention 
is  always  better  than  cure.  The  injury,  from  its  nature,  is  not  suscep- 
tible of  exact  ascertainment.  The-  defendants  may  be  irresponsible. 
A  multiplicity  of  suits  is  avoided. 

7.  That  if  the  court  will  not  grant  an  injunction,  it  wiU,  under  the 
general  prayer  in  the. bill,  pass  a  decree  in  favor  of  the  plaintiflfe, 
adapting  the  relief  to  the  nature  of  the  case. 

ry  * 
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Hungerford  and  Hitchcock,  for  the  defendants,  contended,  1.  That 
allowing  that  the  General  Assembly  had  the  constitutional  right  to 
prohibit  the  erection  of  another  bridge  within  the  limits  specified  in 
the  plaintiffs'  charter,  yet  it  ought  not  to  be  so  construed  as  to  extend 
the  prohibition  to  the  crossing  in  question.     For,  in  the  first  place,  it 
is  not  to  be  presumed  that  the  legislature  intended  to  divest  individu- 
als or  corporations  of  their  property,  without  compensation.    Secondly, 
the  railroad  charter  requires  the  road  to  be  laid  in  the  most  direct  and 
feasible  route  ;  and  the  court  have  found  that  it  is  so  laid.     The  two 
charters   are   to    be   so   construed   as   to   reconcile  their  provisions. 
Thirdly,  the  resolve  of  1839  obviously  contemplated  a  crossing  be- 
tween the  north  line  of  the  State  and  the  south  line  of  Windsor ;  as 
it  authorized  the  plaintiflfs  to  erect  a  bridge  within  those  limits,  for 
that  purpose.     Fourthly,  the  prohibition  in  the  plaintiff's'  charter  ex- 
tends only  to  another  bridge  of  the  same  general  character  as  that  to 
be  constructed  by  them,  and  not  a  railroad  crossing.     The  clear  im- 
port of  the  plaintiffs'  grant  is,  —  You  may  erect  a  bridge  to  accommo- 
-date  the  ordinary  travel   across  Connecticut  river  between  Enfield 
and  Suffield,  and  take  certain  tolls ;  and  no  other  persons  shall  have 
liberty  to  do  the  same  thing,  within  certain  limits,  during  the  contbu- 
ance  of  your  grant.     What  we  authorize  you  to  do,  no  one  else  shaU 
do.^   But  did  our  General  Assembly,  in  1798,  intend  to  authorize  the 
plaintiff's  to  erect  a  raikoad  crossing?     Such  a  structure  would  then 
have  answered  no  valuable  purpose ;  and  would  not  have  entitled  the 
plaintiff's  to  take  tolls.     The  Mohawk  Bridge  Company  v.  The  Utica 
and  Schenectady  Railroad  Company,  6  Paige,  554, 564, 565.    Fifthly, 
upon  the  construction  claimed  by  the  plaintiff's,  no  railroad  can  be 
permitted  to  pass  the  river,  within  the  prohibited  limits.     The  plain- 
tiff's'  bridge,  constructed  in  conformity  to  their  charter,  for  a  diff-erent 
purpose,  IS  wholly  unsuitable  for  a  raiboad  crossing:  and  they  cannot 
be  requn-ed  to  alter  it,  or  provide  another,  for  a  railroad  crossing, 
l^astly,  the  prohibitory  clause  in  the  plaintiff's'  charter  is  to  be  con- 
strued strictly  as  against  them,  it  being  in  derogation  of  public  and 
private  rights.     Middletown  v.  Sage,  8  Conn.  R.  221. 

2.  That  the  charter  of  the  defendants,  authorizing  them  to  con- 
struct a  railroad  or  way  from  Hartford,  by  the  most  direct  and  feasi- 
ble route  to  the  northern  line  of  the  State,  and  thence  to  Springfield, 
IS  a  constitutional  and  valid  act.  In  the  first  place,  if  private  prop- 
erty is  taken  for  this  purpose,  it  is  taken  for  public  use.  Beekman  '. 
nnelfnT  ^%  ^  ^^'^  Company,  3  Paige,  45.  Secondly,  the  act  in 
question  provides  compensation.  Priv.  Stat.  1008.  It  is  immaterial 
m  what  manner  the  compensation  is  settled.     The  defendants  have  a 
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right  to  appraise  the  franchise  of  the  plaintiiTs,  and  take  it  at  the 
appraisal.  'Tlie  Tuckahoe  Canal  Company  v.  The  Tuckahoe  and 
James  River  Raikoad  Company,  11  Leigh,  42 ;  11  Pet.  638,  641,  644. 
Thu-dly,  the  crossing  in  question  is  a  part  of  the  raihoad  or  way.  It 
is  one  entire  thing  from  Hartford  to  Springfield.  It  is  ag  much  a  rail- 
road, where  it  passes  a  river,  call  it  what  you  wUl,  —  a  culvert,  a  via- 
duct, or  a  bridge, —  as  it  is  in  any  other  part.   • 

3.  That  the  defendants  were  authorized  to  erect  this  structure,  by 
virtue  of  their  rights  as  riparian  proprietors.  As  they  own  the  land 
on  both  sides  of  the  river,  at  a  point  above  tide  water,  they  own  the 
bed  of  the  river  there ;  and  as  riparian  proprietors,  might  make  any 
use  of  the  river,  or  its  bed,  which  was  compatible  with  the  public  ease- 
ment, and  was  not  a  nuisance,  ^dams  v.  Pease,  2  Conn.  R.  481 ; 
Ang.  Tide  Wat.  61.  [Many  other  authorities,  which  were  not  read, 
were  here  referred  to.] 

4.  That  there  is  nothing  in  the  case  which  wiU  warrant  the  inter- 
position of  the  court  in  favor  of  the  plaintiffs,  by  way  of  injunction. 
In  the  first  place,  the  relief  specifically  sought,  is,  that  Hhe  court  will 
restrain  the  completion  of  the  work.  On  this  prayer  the  court  will 
not  restrain  the  use  of  it,  now  that  it  is  completed.  Secondly,  there 
is  no  sufficient  ground  for  an  injunction.  The  court  will  not  inter- 
pose in  this  way  to  settle  abstract  rights.  The  plaintiff  must  not  only 
establish  his  right,  but  must  show  an  actual  infraction  of  it,  to  his  in- 
jury ;  and  this  must  be,  not  a  mere  diminution  of  the  value  of  the 
property,  but  irreparable  mischief.  2  Sto.  Eq.  204,  205 ;  Winstanly  v. 
Lee, '2  Swanst.  R.  336;  Attorney- General  v.  Nichol,  16  Ves.  342; 
City  of  New  York  v.  Mapes  et  al.  6  Johns.  Ch.  R.  46 ;  Jerome  et  al. 
V.  Ross,  7  lb.  315.  Here  no  actual  injury  to  the  plaintiffs'  franchise 
is  shown ;  but  a  mere  tendency  that  way.  The  difference  between 
the  results  of  the  defendants'  acts  and  a  lawful  diversion  of  the  travel, 
is  inappreciable.  On  the  contrary,  the  granting  of  an  injunction 
would  do  great  and  irreparable  injury,  not  only  to  the  defendants,  but 
to  the  public. 

5.  That  the  nature  of  the  injury  apprehended,  is  not  such  as  to  en- 
title the  plaintiffs  to  any  relief.  It  results  from  a  better  mode  of  con- 
veyance —  an  improvement  in  accommodating  the  public  travel.  The 
Washington  and  Baltimore  Turnpike  Road  v.  The  Baltimore  and 
Ohio  Railroad  Company,  10  GUI  &  Johns.  392.  The  injury  is  of  the 
same  nature  as  that  done  to  a  patentee,  by  a  new  invention  of  supe- 
rior merit. 

Williams,  C.  J.  The  plaintiffs  were  authorized,  by  the  General 
Assembly,  in  the  year  1798,  to  erect  a  bridge  across  Connecticut 
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river  at  Enfield,  with  the  power  to  collect  tolls,  and  an  obligation  to 
keep  the  same  in  repair  for  100  years,  with  a  specification  of  the  sub- 
jects of  toU.  The  charter  further  provided,  that  no  person  should 
have  liberty  to  erect  another  bridge  anywhere  between  the  north  line 
of  Enfield  and  the  south  line  of  Windsor.  This  resolve  has  been 
somewhat  modified,  from  time  to  time,  and  in  1839  this  company 
were  authorized  to  enlarge  the  same,  or  erect  another  bridge,  exclu- 
sively for  the  use  of  the  railroad  company :  provided,  that  nothing 
therein  was  to  affect,  in  any  way,  the  rights  of  the  railroad  company 
under  their  charter. 

A  railroad  company  has,  long  since  1798,  been  incorporated  to 
build  a  raihoad  from  Hartford  to  Springfield.  The  plaintiffs  went 
on,  and  built  their  bridge,  and  for  many  years  have  been  taking  tolls 
thereon :  and  the  defendants  have  gone  on,  and  built  their  road,  and 
extended  the  same  across  the  river  within  the  limits  protected  by  the 
charter  of  the  plaintiffs,  by  which  the  travel  will,  in  some  degree,  be 
diverted  from  the  plaintiffs'  bridge.  The  plaintiffs  seek,  by  injunction, 
to  stop  the  building  of  the  railroad  bridge ;  but  during  the  pendency 
of  the  plaintiffs'  bill,  the  defendants  have  gone  on  and  completed  their 
work;  and  the  plaintiffs,  stating  this  fact,  in  a  supplemental  bill, 
claim  that  an  injunction  should  issue  as  originally  asked,  or  other 
relief  granted.  The  case  was  reserved,  by  the  superior  court,  and  sev- 
eral specific  questions  proposed ;  but  it  has  been  argued  without  ref- 
erence to  those  specific  questions,  and  has  been  considered  and  de- 
cided by  the  court,  upon  the  general  merits  of  the  case. 

These  questions  are  then  presented :  Have  the  plaintiffs  any  claim 
for  the  interposition  of  this  court  ?     And  is  this  the  proper  remedy  ? 

It  was  intimated,  on  the  part  of  the  defendants,  that  the  court 
would  not  be  anxious  to  assist  in  the  monopoly  claimed  by  the  plain- 
tiffs. The  court  are  only  anxious  to  do  justice  to  these  parties ;  but 
as  both  claim  under  legislative  charters,  and  both  claim  that  they 
have  in  view  a  public  object,  and  both  have  expended  considerable 
sums  under  their  respective  grants,  we  do  not  think  that  on  either  side 
there  is  any  monopoly,  in  the  odious  sense  of  the  term.  Both  grants 
were  made  by  the  legislature,  under  an  expectation  that  some  public  • 
benefit  would  accrue  from  them ;  and  such  inducements  were  held 
out  as  were  intended  to  carry  into  effect  the  proposed  objects  of  their 
charters.  These  objects,  it  has  been  supposed,  would  be  accomplished 
with  more  economy  and  less  danger  to  the  community,  if  left  to  pri- 
vate enterprise,  than  if  they  should  become  a  subject  of  the  patronage 
of  government ;  and  our  legislature  have  been  accustomed  to  make 
such  grants  to  individuals,  with  the  right  of  taking  tolls  to  reimburse  the 
expenses  necessarily  incmTed.     And  it  has  been  held,  that  every  such 


SUPREME  COURT  OF  CONNECTICUT.        81 

Enfield  Toll  Bridge  Co.  v.  Hartford  and  New  Haven  Railroad  Co. 

grant  is  exclusive,  within  the  boundary  of  its  obligation  and  extent. 
It  is  in  the  nature  of  a  contract,  which  may  not  be  impaired.  7  Conn. 
R.  48.  But  besides  this,  for  the  greater  certainty  and  security  of  the 
grantee,  the  legislature  have  sometimes  stipulated,  that  there  shotdd 
be  no  rival  establishment  within  a  certain  distance,  or  in  a  limited 
period.  K  the  law  implies  an  exclusive  right  in  charters  of  this  kind, 
as  has  been  said  by  this  court,  in  the  case  of  this  Corporation  v.  The 
Connecticut  River  Company,  7  Conn.  R.  29-48,  an  express  stipula- 
tion to  the  same  effect  must  of  course  be  sanctioned.  Its  expediency 
must  be  a  matter  of  legislative  discretion. 

When  such  stipulations  are  made,  it  becomes  the  duty  of  the  court 
to  give  them  such  construction  as  will  carry  them  into  full  effect. 

To  induce  thes^  plaintiffs  to  undertake  the  work  they  had  in  view, 
which,  at  that  time,  was  coiisidered  a  great  work,  it  was  expressly  pro- 
vided, that  no  person  or  persons  should  have  liberty  to  build  another 
bridge  between  the  north  line  of  said  Enfield  and  the  south  line  of 
Windsor,  across  said  river.  The  terms  here  are  explicit,  hot  depend- 
ing upon  conduction.* 

The  question,  then,  arises,  are  the  defendants  violating  the  rights  of 
the  plaintiffs  thus  acquired?  That  they  are  passing  Connecticut 
river  constantly,  with  their  locomotives  and  the  train,  on  a  structure 
they  have  laid  across  said  river,  by  authority  of  the  General  Assem- 
bly, and  within  the  limits  secured  to  the  plaintiffs,  is  not  denied.  But 
they  say,  this  is  not  a  bridge,  or  such  a  bridge  as  is  contemplated  by 
the  plaintiffs'  charter. 

The  defendants  claim  they  have  a  grant,  under  which  they  have  a 
right  to  lay  a  raihroad  or  way  from  Hartford  to  Springfield ;  that  this 
of  course  imports  a  right  to  cross  Connecticut  river ;  that  this  struc- 
ture over  the  river  is  part  of  their  railway,  and  not  a  bridge  in  the 
sense  of  the  charter.  What  then  is  a  bridge  ?  It  is  a  structure  of 
wood,  iron,  brick,  or  stone,  ordinarily  erected  over  a  river,  brook,  or 
lake,  for  the  more  convenient  passage  of  persons  and  beasts,  and  the 
transportation  of  baggage ;  and  whether  it  is  a  wide  raft  of  logs  float- 
ing upon  the  water,  and  bound^  together  with  withs,  or  whether  it 
rests  on  piles  of  wood,  or  stone  abutments,  or  arches,  it  is  still  a 
bridge.  The  particular  manner  in  which  the  structure  is  built,  is  not 
described ;  but  it  is  said  to  be  much  in  the  manner  common  to  rail- 
road bridges,  the  bottom  covered  with  plank,  and  the  sides  secured  by 
raUing.  It  is  a  matter  of  notoriety,  that  raih-oad  bridges  are  built 
upon  solid  abutments  of  mason  work,  and  resting  on  piers  of  stone 
between  the  abutments,  thus  giving  strength  and  security  to  the  frame 
above.  It  is  not  easy  to  see  wherein  such  a  structure  differ^  fi-om  an 
ordinary  bridge,  except  that  as  it  is  to  endure  a  greater  burden,  it  is 
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more  solid  and  substantial.  It  is  true,  the  plank  and  raUs  upon  it  are 
laid  in  "a  manner  most  convenient  for  the  cars  which  are  to  pass  it, 
and  not  convenient  for  —  perhaps  not  admitting —:  common  vehicles, 
and  not  intended  for,  though  admitting,  the  passage  of  foot-passengers. 

It  would  seem,  therefore,  as  if  this  was  what  would  be  ordinarily- 
called  a  bridge.  But  we  agree  with  the  defendants'  counsel,  that  it  is 
not  the  name  which  is  sufficient  to  designate  it.  We  then  must  con- 
sider the  object  —  what  was  the  intent  of  this  structure?  The  safe 
and  expeditious  passage  of  persons,  whether  from  greater  or  less  dis- 
tances, over  this  stream,  in  the  cars  or  carriages  provided  for  that  pur- 
pose, together  with  aU  baggage  or  freight  intrusted  to  the  care  of  the 
company.  It  may  not,  and  is  not  intended  to,  accomplish  all  the  ob- 
jects of  a  common  bridge,  as  it  is  »ot  adapted  to  the  common  vehi- 
cles in  use.  But  can  that  fact  change  its  character  as  a  bridge?  A 
bridge  adapted  only  to  foot-passengers  would  still  be  a  bridge ;  and 
it  wouki  hardly  be  claimed,  that  such  a  bridge  might  be  erected  by 
the  side  of  the  plaintiffs',  under  the  provisions  of  this  act.  We  find, 
then,  a  structure  of  the  form  of  a  bridge,  with  the  namp  of  a  bridge, 
and  of  the  character  of  a  bridge.  But  go  a  step  further,  and  see  if  it 
is  not  doing  the  business  of  a  bridge  ?  Certain  facts  are  not  specifi- 
cally found,  which  we  aU  know  must  exist ;  such  as  that  every  passen- 
ger in  the  cars  from  Hartford  to  Springfield  must  cross  this  river  upon 
this  bridge  within  the  limits  secured  to  the  plaintiffs.  It  is  certainly 
doing  at  least  some,  if  not  much,  of  the  business  which  the  plaintiffs 
had  a  fair  right  to  expect,  under  their  grant.  We  find,  then,  this 
structure,  with  the  form  of  a  bridge,  with  the  name  of  a  bridge,  with 
the  character  of  a  bridge,  doing  its  work,  and  in  this  way  doing  the 
very  injury  to  the  plaintiffs,  which  this  proviso  was  designed  to  guard 
against.     We  cannot  then  but  conclude  it  is  a  bridge. 

It  is  said,  it  is  not  the  teidge  contemplated  in  the  act,  or  "  another 
bridge."  It  cannot  be  claimed,  that  by  another  bridge  was  intended 
a  bridge  exactly  like  this,  or  that  a  bridge  of  iron,  or  stones,  would 
not  be  within  the  provision,  or  even  a  bridge  of  boats ;  nor  can  it  be 
claimed  that  a  bridge  much  safer  or  stronger,  would  not  be  equally 
within  the  prohibitions.  Nor  is  it  the  improvement  in  the  structure 
of  the  bridge,  nor  the  additional  safety  it  affords  to  travellers,  that 
will  give  the  rights,  or  constitute  it  "  another  bridge."  That  it  was 
understood,  by  the  legislature  and  the  persons  incorporated,  that  the 
structure  to  be  erected  over  Connecticut  river,  was  a  bridge,  in  the 
ordinary  acceptation  of  the  term,  is  apparent  from  the  16th  section 
of  the  charter  of  the  Springfield  Railroad  Company,  in  which  it  is 
resolved,*that  should  it  be  necessary  to  erect  a  bridge  across  Con- 
necticut  river,  it  should  be  for  the  sole  use  of  the  railroad  train,  and 
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for  no  other  travel;. and  it  should  not  be  lawful  for  the  company  to 
permit  other  carriages,  &c.  to  pass ;  and  by  that  provision,  it  would 
seem,  it  was  intended  to  guard  the  rights  of  the  plaintiffs.  For  the 
Wth  section  contains  a  proviso.  That  nothing  herein  contained  shall 
be  construed  to  prejudice  or  impair  any  of  the  rights  now  vested  in 
the  Enfield  Bridge  Company. 

It  is  further  claimed,  that  when  the  plaintiffs'  charter  was  granted, 
railroads  were  unknown  ;  therefore  it  cannot  be  supposed  the  legisla- 
ture intended  bridges  connected  with  railroads.  The  fact  that  rail- 
roads were  then  unknown,  is  denied  by  the  plaintiffs.  "Without  going 
minutely  into  their  history,  we  believe,  that  for  all  practical  purposes 
of  public  travel,  raiboads  were,  in  the  year  1798,  unknown,  in  this 
country  at  least.  But  whether  the  fact  is  so  or  not,  it  can  make  no 
difference.  Is  a  grant  of  this  kind,  which  we  have  adjudged  to  be  a 
contract,  to  be  set  aside,  because  an  advantage  not  contemplated  at 
the  time,  may  result  from  its  violation  ?  Is  there  any  implied  con- 
dition in  such  a  grant,  that  upon  some  new  improvement  being  made, 
the  grant  should  be  void  ?  How  would  such  a  claim  be  treated  in 
other  cases  of  great  public  improvement  ?  Suppose  the  city  of  New 
York  had  leased  Fulton  ferry  for  a  term  of  years,  when  no  boats  were 
known  .but  those  which  were  moved  by  the  hand  and  wind,  or  tide ; 
after  the  introduction  of  steamboats,  could  they  have  leased  the  ferry 
to  the  persons  who  would  navigate  it  by  steam  ?  Or  could  the  legis- 
lature do  this,  if  they  had  granted  the  ferry  ?  We  know  of  no  prin- 
ciple by  which  this  case  can  be  distinguished  from  that. 

But  it  is  asked,  are  the  public  thus  to  be  deprived  of  aU  great  im- 
provements ?  If  it  come  to  this,  that  public  faith  is  to  be  violated, 
or  the  benefit  of  such  improvements  lost,  we  say  bafiih  the  improve- 
ment !  The  community  will  profit  more  by  preserving  public  faith, 
than  they  will  gain  by  its  violation;  although  for  a  time  it  may  seem 
otherwise.  But  we  do  not  believe  that  either  course  need  be  taken. 
We  think  there  is  a  conservative  principle  by  which  the  improvement 
may  be  had,  and  good  faith  preserved.  It  is  this ;  that  private  prop- 
erty may  be  taken  for  public  use^  upon  compensation  made.  This  is 
a  great  principle  recognized  by  our  constitution,  when  it  says,  "pri- 
vate property  shall  not  be  taken  for  piiblic  use,  without  just  compen- 
sation made  therefor." 

That  a  raibroad  is  for  public  use,  though  granted  to  a  private  com- 
pany, has  been  decided,  so  far  as  we  are  informed,  by  every  tribunal 
where  the  question  has  been  made,  and  recognized,  by  the  silent  ac- 
quiescence of  all  concerned  in  this  State.  Why  then  should  not  that 
principle  be  applied  in  the  present  case  ?  We  have  heard  of  no  ob- 
jection, except  that  it  impairs  the  obligation  of  the  contract,  by  which 


84  AMERICAN  RAILWAY  CASES. 

Enfield  Toll  Bridge  Co.  ».  Hartford  and  New  Haven  Railroad  Co. 

this  company  are  to  have  the  exclusive  privilege.  And  after  the  de- 
cision made  by  this  court,  in  two  recent  cases,  we  certainly  should  not 
willingly  make  a  decision  which  could  be  supposed  to  have  that  effect. 
Enfield  Toll  Bridge  Company  v.  The  Connecticut  River  Company,  7 
Conn.  R.  30 ;  The  Derby  Turnpike  Company  v.  Parks,  10  lb.  522. 
We  know  there  are  some  respectable  opinions  on  that  side  —  two  of 
the  Judges  of  Massachusetts,  in  the  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  344.  And  the  opinion  of  Judge  McLean  in  the  same 
case,  in  the  supreme  court  of  the  United  States,  11  Peters,  506.  It 
may  perhaps  be  said,  that  in  the  case  of  the  Chesapeake  and  Ohio 
Canal  Company  v.  Baltimore  and  Ohio  Railroad  Company,  4  Gill  & 
Johns.  1,  there  is  a  similar  opinion.  But  the  facts  in  that  differ  so 
materially  from  those  in  this  and  the  other  cases  alluded  to,  and  the 
court  differed  so  much  in  opinion  from  each  other,  that  little  will  be 
added  to  the  weight  of  any  opinion  on  this  point  from  that  case. 

But  the  point  was  directly  decided,  by  the  supreme  court  of  Massa- 
chusetts, long  after  these  opinions.  Boston  Water  Power  Company 
V.  The  Boston  and  Worcester  Railroad  Corporation,  23  Pick.  360. 
The  same  question  has  been  also  decided  by  the  supreme  court  of 
New  Hampshire  and  Vermoht  in  the  same  way.  Piscataqua  Bridge 
Co.  V.  N.  H.  Bridge  Co.  7  N.  H.  R.  67;  Backus  v.  Lebanon^  11  lb. 
122 ;  Armington  v.  Barnet  et  al.  15  Ver.  R.  745.  And  the  court  of 
appeals  in  the  State  of  Virginia  seem  to  have  come  to  the  same 
result.  Tuckahoe  Canal  Co.  v.  Tuckahoe  Railroad  Co.  11  Leigh,  42, 
76.  Aod  in  the  case  above  cited  from  Peters,  Judge  Story  and  Judge 
Thompson  explicitly  admit,  that  if  the  public  exigencies  require  that 
the  franchise  of  Charles  River  Bridge  should  be  taken  away  or  im- 
paired, this  migtt  lawfully  be  done,  making  due  compensation  to  the 
proprietors.  11  Pet.  638.  And  to  a  majority  of  the  court,  it  appears, 
this  decision  is  correct. 

What  are  the  rights  of  the  plaintiffs  ?  They  are  derived  from  the 
grant  of  the  legislature,  and  are  what  in  law  is  known  to  be  a  fran- 
chise ;  and  a  franchise  is  an  incorporeal  hereditament,  known  as  a 
species  of  property,  as  well  as  any.  estate  in  lands.  It  is  property 
which  may  be  bought  and  sold,  which  wiU  descend  to  heirs,  and  may 
be  devised.  Its  value  is  greater  or  less,  according  to  the  privUege 
granted  to  the  proprietors.  The  owner  of  such  property  may  repose, 
with  the  same  security  for  its  protection,  under  the  wings  of  the  con- 
stitution ;  but  we  know  not  why  he  should  expect  any  greater  exemp- 
tion from  pubUc  burden,  than  the  owner  of  any  other  estate.  It  was 
the  intention  of  those  who  made  that  instrument,  that  the  rights  of 
all  should  be  secured,  and  equally  secured.  If,  as  we  believefit  is  a 
conceded  point,  that  the  owners  of  lands,  buildings,  and  all  property 
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of  this  description,  must  yield  up-  that  property  for  public  use,  upon 
compensation,  how  is  it  that  property  of  this  kind  claims  a  higher 
privilege,  or  is  guarded  by  stronger  force  ?  If  any  property  ought  to 
be  peculiarly  guarded,  it  certainly  is  not  that  which  is  merely  a  mat- 
ter of  dollars  and  cents,  but  it  should  be  the  homestead,,the  fireside, 
the  place  where  the  owner  has  enjoyed  his  domestic  comforts,  and 
where  he  hopes  to  spend  his  declining  years ;  and  yet  this  must  be 
yielded  to  public  exigencies.  The  one,  it  is  said,  is  holden  directly  by 
gi-ant  of  the  legislature,  and  to  take  it  away  is  impairing  the  contract. 
But  are  not  all  our  lands  held  under  a  grant  firom  the  legislature,  di- 
rectly or  indirectly  ?  Was  not  the  property  all  apportioned  out,  under 
legislative  surpervision  ?  Take  the  case  of  a  grant  of  land  made,  as 
many  have  been,  and  as  in  some  States  they  constantly  are  now 
made,  directly  by  the  State,  to  an  individual;  may  not  this  land  be 
taken  by  the  government  for  .highways,  for  railroads,  or  any  other 
public  purposes?  This  will  not  be  denied.  Is  this  impairing  the 
contract?  It  will  hardly  be  claimed.  But  when  the  State  grants  a 
tract  of  land,  they  grant  an  estate  in  fee,  as  much  as  when  an  indi- 
vidual grants  it;  but  in  both  cases  it  is  subject  to  the  right  to  retake 
it  for  public  use,  on  compensation  made.  The  fact  is,  that  such  has 
been  the  law  of  nations  upon  this  subject,  that  there  is  reserved  or 
implied  a  right  in  the  State  of  this  sort :  that  is  to  say,  they  have 
the  same  right  to  the  use  of  the  property  they  have  granted,  that 
they  have  to  other  property,  and  no  more.  They  have  the  right  of 
eminent  domain  ;  and  we  know  of  no  principle  which  should  limit 
this  right  to  lands,  or  other  real  estate. 

The  right  rests  upon  the  principle,  that  individual  interests  must  be 
subservient  to  that  of  the  public,  and  that  they  must  yield,  when  pub- 
lic necessities  require.  This,  however,  in  constitutional  governments, 
is  not  to  be  done  but  upon  compensation.  The  principle,  then,  is 
broad  enough  to  include  all  kinds  of  property. 

But  the  argument  is  based  on  this,  that  you  are  then  impairing 
your  own  contract,  and  thus  violating  the  letter  of  the  constitution. 
This  is  to  assume  that  there  is  no  implied  reservation,  in  any  con- 
tract with  the  State,  of  the  right  of  eminent  domain,  or  that  it  does 
not  apply  to  cases  of  this  kind.  If,  as  we  suppose,  it  is  admitted  in 
the  case  of  a  grant  of  land,  we  ask  why  the  same  principle  does  not 
extend  to  other  grants  ?  It  is  said,  however,  that  the  constitutional 
provision  does  not  extend  to  a  grant  of  lands ;  for  fhat  is  a  contract 
executed. 

But  it  was  decided  in  Fletcher  v.  Peck,  6  Cranch,  87  - 137,  that  a 
contract  executed,  was  a  contract  within  the  meaning  of  the  constitu- 
tion of  the  United  States ;  and  that  case  remains,  and  we  trust  will 
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remain,  unshaken.  We  cannot  see,  then,  why  contracts  executed  and 
executing,  are  not,  as  it  regards  this  provision,  placed  by  the  supreme 
court  upon  the  same  ground.  If,  therefore,  it  is  not  a  violation  of 
this  clause  in  the  constitution,  to  take  land  granted  by  the  State,  for 
public  uses,  we  cannot  see  how  it  should  be  any  more  a  violation  to 
take  other  property,  even  although  that  property  rests  on  an  unexe- 
cuted contract.  The  doctrine  seems  to  be  countenanced  by  the 
words,  rather  than  by  the  spirit,  of  the  constitution. 

Suppose,  for  instance,  a  grant  was  made  of  a  piece  of  land  adjoin- 
ing a  stream  in  fee ;  and  at  a  future  time  a  grant  was  made  of  a 
ferry  over  the  stream  in  fee ;  and  in  the  progress  of  time,  a  bridge 
was  required  at  that  place  ;  would  the  public  take  the  land  granted, 
making  compensation,  and  yet  have  no  power  to  take  the  ferry,  upon 
compensation  ?  Could  the  constitution  intend  to  make  a  distinction 
so  refined  ?  We  cannot  believe  it.  We  think  the  constitution  was 
intended  to  settle  great  principles,  and  to  settle  them^  in  such  a  man- 
ner as  to  afford  equal  protection  to  all  persons  and  to  aU  property.  It 
did  not  intend  to  take  fi:om  the  States  a  right  which  seems  incident 
to  sovereignty,  but  to  provide  against  its  abuse.  It  left  the  right, 
whatever  it  was,  as  it  found  it ;  but  provided  that  it  never  should  be 
exercised,  except  upon  compensation  made;  thus  securing  to  the 
States  a  power  all-important  to  their  safety  and  comfort,  and  provid- 
ing, however,  that  this  should  not  be  exercised  at  the  expense  of  in- 
dividuals. 

It  has  been  said,  that  in  a  case  like  this,  the  law  acts  upon  the  con- 
tract itself;  whereas,  when  the  contract  is  executed,  it  operates  only 
upon  the  interest  under  it.  It  is  not  easy  to  see  how  a  law  taking 
property  acquired  under  a  contract  with  the  State,  can  be  constitu- 
tional, and  a  law  preventing  the  acquisition  of  property  under  that 
contract,  can  be  unconstitutional.  It  seems,  in  effect,  to  say,  that  it 
is  constitutional  to  take  from  a  man  the  fruits  of  his  labor,  but  it  is 
unconstitutional  to  prevent  him  from  gathering  those  fruits.  In  this 
case,  the  franchise  is  not  in  fact  taken,  but  its  value  is  in  some  meas- 
ure impaired ;  and  we  see  not  why  compensation  may  not  be  made 
for  this,  as  well  as  for  any  other  injury  to  property.  For  the  purposes 
of  this  case,  it  is  not  absolutely  necessary  to  decide  the  question ;  be- 
cause, if  the  legislature  has  no  right,  upon  any  terms,  to  grant  the 
privilege  which  the  defendants  claim,  it  would  take  away  entirely 
this  part  of  the  defence. 

Again,  it  is  said  that  the  plaintiffs'  charter  cannot  deprive  the  de- 
fendants of  their  common  law  rights,  but  was  only  intended  to  assure 
the  plaintiffs  that  the  General  Assembly  would  grant  no  liberty  to 
others  to  build  a  bridge  within  the  limits. 
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The  defendants  claim,  and  it  is  not  denied,  that  the  place  where 
the  railroad  crosses  Connecticut  river,  is  above  tide  water ;  and  it  is 
found  that  the  defendants  own  the  land  on  both  sides  of  the  way. 
They  therefore  say  the  river  is  not  navigable,  and  so  they  have  a  right 
to  erect  a  bridge  on  their  own  premises  for  their  own  use.  This  court 
have  decided,  that  above  tide  water,  the  adjoining  proprietors  have 
the  right  of  fishing  in  the  stream ;  (Adams  v.  Pease,  2  Conn.  R.^0 ;) 
but  it  has  not  been  decided,  that  such  proprietors  have  the  right  of 
erecting  bridges  or  ferries,  at  their  pleasure,  across  the  stream.  On 
the  contrary,  the  chief  justice,  in  delivering  the  opinion  of  the  court, 
says,  that  the  public  have  a  right  or  easement  in  such  rivers,  as  com- 
mon highways  for  passing  with  vessels,  boats,  or  any  water  craft. 
The  court  intend  to  adopt  the  common  law ;  and  they  say,  a  more  , 
perfect  system  could  not  be  devised.  By  the  common  law,  some 
streams  are  private,  not  only  in  propriety  or  ownership,  but  also  in 
use,  as  little  streams  and  rivers  that  are  not  a  common  passage  for 
the  king's  people.  Again,  there  are  other  rivers,  as  well  fresh  as  salt, 
that  are  of  common  or  public  use  for  the  carriage  of  boats  and  light- 
ers ;  and  then,  whether  they  are  fresh  or  salt,  whether  they  flow  and 
reflow  or  not,  are  prima  facie  publici  juris,  common  highways  for 
men  or  goods,  or  both,  from  one  inland  town  to  another.  Harg.  L. 
T.  ch.  iii.  8,  9.  They  are,  it  is  said,  highways  by  water ;  and  all 
things  of  public  safety  and  convenience  being,  in  a  special  manner, 
under  the  king's  care,  supervision,  and  protection.     Ch.  ii.  8. 

These  principles  are  adopted  in  the  State  of  New  York.  Palmer 
V.  Mulligan,  3  Caines,  314 ;  and  in  Hooker  v.  Cummings,  Spencer  C. 
J.,  says,  the  common  law  of  England  considers  a  river  in  which  the 
tide  ebbs  and  flows,  an  arm  of  the  sea,  and  navigable,  and  devoted  to 
the  public  use.  It  also  considers  other  rivers,  in  which  the  tide  does 
not  ebb  and  flow,  as  navigable ;  but  not  so  far  belonging  to  the  pub- 
lic as  to  divest  the  owners  of  the  adjoining  lands  of  their  exclusive 
right  to  fisheries.  20  Johns.  R.  100.  Were  other  authorities  needed, 
we  might  refer  to  The  Canal  Appraisers  v.  The  People,  5  Wend.  444; 
17  lb.  594;  Commonwealth  v.  Charlestown,  4  Pick.  180, 188;  Bow- 
man's Devisees  v.  Wathen  et  al.  2  McLean,  377,  382: 

Connecticut  river,  then,  is  a  navigable  stream,  for  certain  purposes, 
above  tide  water ;  and  it  does  not  follow,  therefore,  as  seems  to  be 
supposed  by  the  defendants,  that  they  have  right,  at  their  pleasure,  to 
establish  ferries  and  build  bridges,  because  they  own  the  land  on  both 
sides.  We  have  shown,  that  at  common  law,  such  streams,  being 
things  of  common  safety  and  convenience,  are  under  the  care  of  the 
king ;  and  in  this  State,  our  earliest  history  will  evince  that  it  has 
been  considered  the  duty  of  the  public  to  provide  accommodations 


88  AMERICAN  EAILWAT   CASES. 


Enfield  Toll  Bridge  Co.  v.  Hartford  and  New  gaven  Railroad  Co. 


for  the  passage  of  such  sfxeams.  Ferries  and  bridges,  therefore,  have 
been  ordinarily  provided  and  regulated  by  the  legislature.  Such,  too, 
has  been  the  case  in  other  States.  Commonwealth  v.  Charlestown, 
1  Pick.  180, 184;  Charles  River  Bridge  v.  Warren  Bridge,  7  lb.  515; 
9  Wheat.  R.  97,  n.  And  it  is  a  weU-settled  principle  of  common  law, 
that  no  man  may  set  up  a  ferry  for  all  passengers,  without  prescrip- 
tion l^me  out  of  mind,  or  a  charter  from  the  king.  He  may  make  a 
ferry  for  his  own  use,  or  the  use  of  his  family;  but  not  for  the 
common  use  of  all  the  king's  subjects  passing  that  way ;  because  it 
doth  in  consequence  tend  to  a  common  charge,  and  is  become  a  thing 
of  public  interest  and  use ;  and  every  ferry  ought  to  be  under  a  public 
regulation.  Harg.  L.  T.  ch.  ii.  6.  This  principle .  is  also  recognized, 
in  the  case  cited  from  the  20  Johns.  R.  and  in  2  McLean,  383,  and 
the  judge,  in  the  case  last  cited,  says,  "  and  for  this  accommodation 
of  the  public,  the  government  is  not  only  authorized,  but  bound,  to 
make  suitable  provision."  On  this  ground,  he  says,  licences  to  keep 
ferries  are  granted. 

If,  then,  it  is  the  duty  of  the  government  to  provide  ferries  and 
bridges,  and  regulate  the  same,  it  must  follow,  that  an  individual  with- 
out license,  cannot  establish  a  ferry  or  erect  a  bridge,  to  the  detriment 
of  one  so  licensed ;  and  so  we  find  it  everywhere  settled.  3  Bla. 
Com.  219;  Fitz.  N.  B.  184;  Ogden  v.  Gibbons,  4  Johns.  Ch.  R.  150, 
160,  161 ;  The  Newburgh  and  Cochecton  Turnpike  Road  v.  Miller 
et  al.  5  lb.  101, 110 ;  Charles  River  Bridge  v.  Wanren  Bridge,  7  Pick. 
515.  And  if  a  stream  is  navigable  for  any  useful  purpose,  none  but 
the  legislature  can  authorize  any  interruption  of  it.     1  Pick.  187. 

WiU  it  be  said  that  this  bridge  is  erected  for  the  accommodation 
of  the  defendants  only,  and  nothing  is  allowed  to  pass  but  their  own 
engine  and  cars.  See  how  this  right  is  restrained  in  the  authorities 
cited :  "  He  may  make  a,  ferry  for  his  own  use,  or  the  use  of  his  fam- 
ily ; "  and  the  man  who  sets  up  a  ferry  without  a  license,  may  as  well 
protect  himself  under  the  plea  that  his  own  boats  only  pass,  as  the 
defendants,  that  only  then:  own  cars  pass.  The  object  in  both  cases 
is,  as  it  respects  themselves,  a  matter  of  profit,  and  not  the  accommo- 
dation of  themselves  and  their  families.  While,  then,  the  defendants 
may  accommodate  themselves  or  their  families,  by  a  bridge  or  boat 
on  then-  own  land,  if  no  public  injury  occur ;  they  have  no  right  to 
interfere  with  those  whom  the  pubfic  have  particularly  licensed  for 
this  duty,  and  who,  in  consequence  thereof,  are  bound,  at  all  times,  to 
give  reasonable  accommodation  to  the  public,  and  who  are  responsi- 
ble if  they  do  not.  Harg.  L.  T.  11,  ch.  6.  Besides,  if  the  defendants 
claim  this,  as  matter  of  their  own  accommodation,  and  not  a  matter 
of  public  interest,  then  the  charter,  by  which  they  claim  to  take  the 
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lands  of  individuals  for  their  railroad,  without  their  consent,  is  invalid, 
and  their  grant  worthless,  as  it  would  be  taking  private  property  for 
private  (not  for  public)  use. 

Whether,  therefore,  we  consider  the, defendants'  case  as  resting  upon 
their  chartered  rights,  or  on  their  claims  as  riparian  proprietors,  we 
come  to  the  same  result. 

The  remaining  question  is,  whether,  upon  this  application^  the 
plaintiffs  are  entitled  to  the  remedy  they  seek.  The  original  bill 
showed,  that  the  defendants  were  building  their  bridge,  and  prayed 
for  an  injunction,  or  other  relief.  The  supplemental  bill  shows,  that 
the  bridge  is  built,  and  makes  the  same  prayer.  Now,  it  is  said,  that 
the  relief  sought  does  not  correspond  with  that  prayed  for  in  the  bill ; 
for  as  the  bridge-  is  built,  the  court  cannot  enjoin  against  its  being 
built.  But  it  does  not  seem  to  the  court,  that  such  a  construction 
should  be  given,  as  that  the  defendants  should  be  suffered  to  take  ad- 
vantage of  their  own  acts,  now  held  to  be  unlawful,  connected  with 
the  delays  incident  to  the  trial  of  a  cause,  to  defeat  a  claim  properly 
commenced.  The  relief  then  sought  was  that  adapted  to  the  case ; 
and  could  the  remedy  have  been  then  applied,  or  had  the  defendants 
respected  the  process,  with  intent  to  abide  its  award,  the  relief  would 
have  been  precisely  what  was  asked.  To  say  now,  that  the  remedy 
cannot  be  had,  is  to  say,  that  the  plaintiffs  shall  be  turned  round,  by 
the  wrongful  act  of  the  defendants,  or  by  a  delay  in  the  course  of 
legal  proceedings  for  which  they  cannot  be  responsible ;  neither  of 
which  is  admissible.  It  seems  to  us,  that  the  general  prayer  for  relief 
is  peculiarly  appropriate  to  a  case  like  this. 

It  is  also  said,  that  there  are  no  appreciable  damages  to  the  plain- 
tiffs ;  and  therefore  the  court  will  not  interfere.  The  court  do  not  find 
what  the  damage  is ;  nor  is  it  necessary.  They  say,  the  bridge  of 
the  defendants  will  have  a  tendency,  in  some  degree,  to  divert  travel 
from  the  plaintiffs'  bridge.  This  must,  of  course,  impair  the  value  and 
lessen  the  profits ;  and  must  occasion  damage.  What  the  amount  is, 
it  is  not  for  us  to  say.  It  is  true,  that  the  court  find  that  this  damage 
is  but  little  more  than  it  would  have  been,  a  little  above,  or  a  little 
below  the  protected  line.  That  leaves  it,  to  be  sure,  uncertain  what 
the  damage  would  be.  It  implies  some  damage.  Such  a  fact  must 
impair  the  value  of  the  plaintiffs'  franchise,  and  diminish  their  profits. 
And  it  is  said,  that  small  injuries  are  as  much  prohibited  as  larger 
ones ;  and  that  the  least  right  is  as  anxiously'protected  as  the  great- 
est; (per  Hosmer,  C.  J.,  7  Conn.  R.  48,)  and  we  do  not  need  to  be 
told,  by  a  jury,  that  there  must  of  course  be  some  injury  to  the  plain- 
tiffs. 

It  was  also  said,  that  the  damage,  if  any,  arises  from  the  better 
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mode  of  travel,  and  therefore  furnishes  no  cause  of  complaint.  But 
it  does  not  lessen  the  injury  to  the  plaintiffs,  that  the  defendants,  or 
the  public,  derive  great  benefit  from  it.  They  may  inquire,  can  this 
be  done  at  their  expense  ? 

It  is  said,  this  is  a  matter  of  discretion,  and  will  not  be  exercised 
when  the  injury  is  not  irreparable.  But  it  has  been  adjudged  by  this 
court,  that  when  the  right  was  not  doubtful,  an  injunction  would 
always  be  granted  to  secure  the  enjoyment  of  a  stated  privilege,  of 
which  the  party  is  in  the  actual  possession  ;  and  it  was  added,  that  to 
restrain  a  multiplicity  of  suits,  and  prevent  immediate  damage  to  a 
statute  privilege,  is  the  exercise  of  a  sound  discretion.  Enfield  Toll 
Bridge  Company  v.  The  Connecticut  River  Company,  7  Conn.  R.  50, 
51 ;  Hartford  Bridge  Company  v.  East  Hartford,  16  lb.  149. 

The  result  is,  that  the  superior  court  be  advised  to  grant  an  in- 
junction. 

In  this  opinion  the  other  judges  ultimately  concurred;  though  Hm- 
MAN,  J.  at  first  thought  that  the  structure  of  the  defendants  was  not  a 
«  bridge  "  within  the  meaning  of  the  plaintiffs'  charter. 

Decree  for  plaintiffs. 


O'Bbien  v.  The  Norwich  and  Worcester  Railroad  Compant.^ 

New  London,  July,  1845. 

PMic  Nuismce- Injunction  not  granted  where  Complainant  suffers 
no  Injury  distinct  from  the  Public. 

through  a  navigaWerivIrthaJ  hew  .r.    «°"=' ™"""»°i»ti"g  with  the  ocean 
'  n  Connecticut  Reports,  372, 
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molestation  or  obstruction ;  and  that  by  means  of  the  road  so  extended,  the  navigation  of 
the  cove  will  "be  greatly  obstructed  and  rendered  almost  wholly  useless  ;  it  was  held,  that 
the  case  stated  by  the  bill  was  that  of  a  public  nuisance. 
Where  the  plaintiff  in  such  bill  stated,  also,  that  he  resided  near  the  head  of  the  cove ;  that 
the  right  to  navigate  the  core,  was  a  common  right,  the  enjoyment  of  which  was  valuable 
to  him,  in  respect  to  trade  and  commerce,  the  building  and  launching  of  vessels,  and  for 
agricultural,  purposes  and  fisheries ;  and  that  he  was  in  danger  of  being  deprived  of  his 
lawful  right  to  navigate  the  cove ;  it  was  held,  that  the  injury  complained  of  was  not  one 
peculiar  to  the  plaintiff,  but  common  to  him  and  all  others  having  occasion  to  use  the 
cove  for  such  purposes. 

This  was  a  bill  in  chancery  for  an  injunction.  The  plaintiff  alleged, 
that  he  was  an  inhabitant  of  the  town  of  Preston,  residing  in  the  vil- 
lage of  Poqnetannuck,  in  that  town,  near  the  head  of  Poquetannuck 
cove,  an  arm  of  the  sea,  in  which  the  tide  ebbs  and  flows,  being  in 
length  about  two  miles,  and  communicating  with  the  main  ocean, 
through  the  river  Thames,  a  navigable  river ;  that  the  waters  of  this 
cove  are  navigable,  and  from  time  immemorial  have  been  used  and 
enjoyed  as  navigable  waters ;  that  the  plaintiff  and  all  other  persons 
have  been  accustomed,  at  their  pleasure,  to  pass  and  repass  up  and 
down  said  cove,  into  the  river  Thames,  to  the  main  ocean  or  else- 
where, in  boats,  scows,  sloops,  schooners,  or  other  vessels,  without 
molestation  or  obstruction ;  that  this  right  is  a  common  right,  the 
enjoyment  of  which  is  valuable  to  the  plaintiff,  both  in  respect  to 
trade  and  commerce,  and  the  building  and  launching  of  vessels,  and 
also  for  agricultural  purposes  and  for  fisheries ;  that  no  person  or  cor- 
poration has  a  right  to  obstruct  the  navigation  of  said  cove,  or  to 
obstruct  the  plaintiff  and  others,  at  any  time,  in  the  fuU  and  free  nav- 
igation thereof;  that  the  defendants,  a  corporation  duly  created  by 
the  legislature  of  this  State,  are  now  engaged  in  extending  their  rail- 
road from  the  city  of  Norwich  to  a  certain  point  in  the  town  of  Led- 
yaiid ;  that  in  thus  extending  their  road,  the  defendants  pass  across 
said  cove,  near  the  mouth  thereof,  and  where  it  opens  into  the  river 
Thames;  that  the  navigation  of  said  cove  will  be  thereby  greatly 
obstructed,  and  rendered  almost  whoUy  useless ;  and  that  the  plaintiff 
is  in  danger  of  being  deprived  of  his  lawful  right  to  navigate  the 
same,  unless  relieved  by  the  interference  of  a  court  ^f  equity.  The 
plaintiff,  therefore,  prayed  the  court  to  restrain  the  defendants  from 
prosecuting  their  work,  so  as  to  obstruct  the  free  navigation  of  the 
waters  of  said  cove. 

A  committee  appointed  by  the  court  found  the  facts  substantially 
as  alleged  in  the  bill ;  the  principal  difference  consisting  in  the  greater 
minuteness  of.  the  finding. 

The  case  was  reserved  for  the  advice  of  this  court  as  to  what 
decree  should  be  passed  upon  the  bill  and  finding. 
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T.^  C.  Perkins  and  Foster,  for  the  plaintiff,  contended,  1.  That  the 
plaintiff,  having  the  right  of  passing  up  and  down  this  cove,  under 
the  circumstances  and  for  the  purposes  stated  in  the  bill  and  finding, 
and  having  been  in  the  uninterrupted  enjoyment  of  this  right  for  more 
than  twenty  years,  cannot  now  be  deprived  of  it,  without  compensa- 
tion. It  is  a  right  of  great  pecuniary  value.  It  is  property,  as  invio- 
lable in  its  character,  as  any  other  species  of  property.  This  position 
does  not  contravene  the  rule,  no  doubt  well  established,  that  the 
waters  of  the  cove,  being  navigable  waters,  hf^ong  jprimd  facie  to  the 
State  —  the  sovereign  power.  In  England,  however,  the  doctrine  is, 
that  this  right  vests  in  the  king,  as  trustee  for  the  benefit  of  his  sub- 
jects, and  cannot  be  exercised  by  him  or  his  grantees,  to  their  exclu- 
sion. Com.  Dig.  tit.  Navigation,  A.  Blundell  v.  Catterall,  5  Barn. 
&  Aid.  268,  (7E.  C.  L.  91.)   - 

2.  That  the  defendants  can  have  no  right  to  obstruct  the  naviga- 
tion of  this  cove,  unless  by  the  direct,  express  authority  of  the  legis- 
lature. But  no  such  authority  has  been  conferred.  It  is  neither  in 
the  original  charter  of  the  defendants,  nor  in  any  subsequent  act  or 
resolve. 

3.  That  though  this  is  a  public  nuisance,  which  subjects  those  who 
created  it  and  maintain  it  to  indictment  or  information,  this  form  of 
proceeding  by  injunction,  is  still  sustainable."  The  case  of  Lansing  v. 
Smith,  8  Cowen,  146,  and  other  cases,  in  which  it  has  been  held,  that, 
a  private  action  at  law  would  not  lie  for  a  public  nuisance,  proceed 
manifestly  on  the  ground  of  preventing  a  multiplicity  of  suits,  which 
might  ruin  the  offending  party,  when  a  public  prosecution  would  set- 
tle the  right  at  once.  The  present  mode  of  proceeding  has  precisely 
the  same  advantage;  for  by  a  perpetual  injunction,  the  remedy  is 
made  complete  through  all  future  time.  2  Sto.  Eq.  203.  Another 
reason  for  the  interposition  of  a  court  of  equity,  in  a  case  like  this,  is, 
that  its  remedial  justice  is  prompt  and  immediate,  before  irreparable 
mischief  is  done.  There  have  been  many  cases,  in  which  a  court  of 
equity  has  interfered,  upon  the  application  of  private  parties  directiy 
affected,  to  prevent  nuisances  to  public  rivers  and  to  public  harbors. 
2  Sto.  Eq.  203,  204,  and  note  2;  Rex  v.  Dewsnap,  16  East,  194, 196- 
Crowder  v.  Tinkler,  19  Ves.  617,  623;  Ati:orney-General  v.  Johnson! 
2  Wils.  Ch.  R.  87, 102,  103;  Attorney- General  v.  Forbes,  2  Mylne  & 
Craig,  123 ;  Corning  et  al.  v.  Lowerre,  6  Johns.  Ch.  R.  439  •  Spencer 
V.  London  and  Birmingham  Railway  Co.  8  Sim.  392;  Sampson  v. 
Smith,  lb.  272;  Coats  v.  Clarence  RaUway  Co.  1  Russ.  &  Mvlne 
181.  •'      ' 

Strong  and  Bx>ckwell,  contra,  contended,  1.  That  a  court  of  equity 


SUPREME  COURT  OF  CONNECTICUT.        93 

O'Brien  u.  Norwich  and  Worcester  Kailroad  Company. 

will  not  interpose,  except  in  extreme  cases,  on  the  application  of  an 
individual,  in  relation  to  a  public  nuisance ;  the  proper  remedy  being 
by  quo  warranto  or  other  action  at  law.  Attorney- General  v.  Utica 
Insurance  Co.  2  Johns.  Ch.  R.  378,  381,  et  seq, ;  Attorney- General  v. 
Cleaver,  18  Ves.  211,  217,  218 ;  2  Sto.  Eq.  §  924 ;  Crowder  v.  Tinkler, 
19  Ves.  617,  622.  Even  in  cases  of  information  on  behalf  of  the 
government,  the  remedy  by  injunction  is  rarely  afforded. 

2.  That  the  legislature  has  the  constitutional  right  to  authorize  the 
building  of  a  bridge  over  navigable  water.  Bigelow  v.  Hartford 
Bridge  Co.  14  Conn.  R.  565 ;  Commonwealth  v.  Breed,  4  Pick.  460, 
461,  462,  463;  Charlestown  v.  County -Commissioners  of  Middlesex, 
3  Mete.  202,  203,  205 ;  Commonwealth  v.  Charlestown,  1  Pick.  184, 
et  seq. ;  Charles  River  Bridge  i;.  Warren  fridge,  7  lb.  344,  445,  and 
authorities  there  cited,  by  Morton,  J. ;  Canal  Appraisers  v.  The  Peo- 
ple ex  rel.  Tibbits,  17  Wend.  571 ;  The  King  v.  Montague  et  al.  4  B. 
&  Cres.  598,  (10  E.  C.  L.  413.) 

3.  That  the  original  charter  of  the  defendants  and  the  subsequent' 
acts  of  the  legislature  have  granted  and  confirmed  the  right  to  con- 
struct a  bridge  on  the  cove.     Priv.  Stat.  992;  Resol.  1840, 1844. 

Waite,  J.  This  bill  is  brought  by  a  private  individued,  praying  for 
an  injunction  against  the  extension  of  the  defendants'  railroad  across 
the  Poquetannuck  cove,  an  arm  of  the  sea. 

In  a  very  recent  case,  we ,  had  occasion  to  examine  the  principles 
which  govern  courts  of  equity  in  cases  of  this  kind ;  and  after  a  care- 
ful examination  of  the  authorities,  we  held,  that  a  bill  in  equity  will 
not  be  entertained  for  an  injunction  against  a  public  nuisance,  unless 
it.  shows  that  the  plaintiff  will  sustain  a  special  or  peculiar  damage 
from  it,  an  injury  distinct  from  that  done  to  the  public  at  large.  Bige- 
low V.  The  Hartford  Bridge  Co.  14  Conn.  R.  565. 

Having  so  decided,  it  becomes  unnecessary  again  to  review  the 
authorities,  upon  which  that  decision  was  based,  arid  the  other  cases 
that  might  be  cited.  And  were  it  now  a:n  open  question,  we  "have 
heard  nothing  since  the  former,  decision,  which  would  induce  us  to 
hold  a  different  opinion.  The  rule,  therefore,  must  be  considered  as 
settled.  It  only  remains  then  to  inquire,  whether  the  injury  of  which 
the  plaintiff  complains,  is  a  public  nuisance :  and  if  it  is,  whether  he 
has  shown  any  special  damage,  by  which  his  case  can  be  relieved 
from  the  operation  of  that  rule. 

1.  As  to  the  character  of  the  injury,  which  the  defendants  were 
about  to  commit.  It  is  averred  in  the  bill,  that  the  cove  is  an  arm  of 
the  sea,  in  which  the  tide  ebbs  and  flows,  communicating  with  the 
ocean,  through  the  river  Thames,  a  navigable  river ;  that  the  waters 
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of  the  cove  are  navigable,  and  from  time  immemorial  have  been  used 
and  enjoyed  as  navigable  waters ;  and  that  the  plaintiff  and  aU  other 
persons,  at  their  pleasure,  have  been  used  and  accustomed  to  pass 
and  repass  up  and  down  the  cove,  into  the  river  Tha:mes,  to  the  main 
ocean  or  elsewhere,  in  boats,  scows,  schooners,  or  other  vessels,  with- 
out molestation  or  obstruction.  The  bill  then  proceeds  to  state,  that 
the  defendants  are  engaged  in  extending  their  road  across  the  cove, 
near  the  mouth  of  the  same,  and  where  it  opens  into  the  river 
Thames ;  and  that,  by  means  of  the  road  so  extended,  the  navigation 
of  the  cove  wiU  be  greatly  obstructed,  and  rendered  almost  wholly 
useless. 

According  to  the  allegations,  the  road  becomes  a  public  nuisance, 
obstructing  the  free  navigation  of  the  waters  of  an  arm  of  the  sea, 
affecting  all  who  may  have  occasion  to  pass  and  repass  upon  these 
waters. 

2.  If  this  road,  when  built,  wiU  become  a  public  nuisance  upon 
the  cove,  the  next  inquiry  is,  what  special  damage  will  the  plaintiff 
sustain  —  what  injury  distinct  from  that  done  to  the  public  at  large  ? 
He  says,  that  the  right  to  pass  up  and  down  that  cove,  is  a  common 
right,  the  enjoyment  of  which  is  valuable  to  the  plaintiff,  both  in 
respect  to  trade  and  commerce,  the  building  and  launcjiing  of  vessels, 
and  for  agricultural  purposes  and  fisheries ;  and  that  he  is  in  danger 
of  being  deprived  of  his  lawful  right  to  navigate  the  same,  unless 
relieved  by  the  court  as  a  court  of  equity.  The  same  injury  might 
result  to  every  other  citizen,  who  might  have  occasion  to  pass  up  and 
down  that  cove  for  similar  purposes.  He  does  indeed  state,  that  his 
residence  is  in  the  village,  at  the  head  of  that  cove ;  but  he  com- 
plains of  no  injury  that  will  be  done  to  his  house,  his  wharf,  or  his 
land,  by  means  of  the  defendants'  road.  He  will  be  merely  deprived 
of  the  enjoyment  of  a  right  to.  navigate  public  waters,  common  to 
him  and  all  others,  as  he  otherwise  might.  For  such  an  injury  it  is 
for  the  government  to  interfere,  and  not  a  private  individual.  The 
court  could  then  look  at  the  rights  of  the  whole  community,  and  not, 
as  in  the  present  case,  to  those  of  a  single  individual. 

Upon  the  allegations  contained  in  the  plaintiff's  bill,  we  are  of 
opinion,  that  he  is  not  entitled  to  relief ;  and  we  therefore  advise  the 
superior  court  to  dismiss  the  bill. 

In  this  opinion  the  other  judges  concurred,  except  Chthich,  J.,  who 
was  not  present. 

Bill  dismissed. 
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The  Enfield  Toll  Bridge  Company  v.  The  Hartford  and  New 
Haven  Railroad  Company.^ 

Hartford,  June,  1846. 
I 

Franchise  of  a  Company  subject  to  Right  of  Eminent  Domain —  Con- 
struction of  Statutes  —  Compensation  for  Injury  to  a  Franchise. 

The  fraucliise  of  the  Enfield  Toll  Bridge  Company,  (aside  from  any  special  legislation 
regarding  it,)  is  subject  to  the  same  legislative  control,  for  public  use,  as  any  other  species 
of  property. 

Where  a  corporation,  created  by  the  legislature  of  this  State,  was  authorized  to  erect  a 
bridge  across  Connecticut  river  from  Enfield  to  Suffield,  and  to  collect  certain  tolls ;  and 
.  in  the  charter  of  incorporation,  it  was  provided,  that  "  no  person  or  persons  shall  have 
liberty  to  erect  another  bridge  anywhere  between  the  north  line  of  Enfield  and  the  south' 
line  of  Windsor ; "  it  was  held,  that  this  was  not  a  covenant  distinct  from  the  franchise, 
but  identical  with  it,  and  subject  to  the  same  laws. 

Where  the  charter  of  a  railroad  company  gives  to  the  corporation  "  all  powers,  privileges, 
and  immunities,  which  are  or  may  be  necessary  to  carry  into  effect  the  purposes  and  ob- 
jects" of  the  charter;  it  is  the  duty  of  the  court  to  give  the  provisions  of  the  charter 
such  consti-uction  as  will  give  them  full  effect ;  and  this  can  be  done  only  by  so  treating 
the  powers  of  the  company,  as  that  it  shall  have  the  right,  in  a  constitutional  manner,  to 
sequester  both  land  and  water,  to  take  property  both  corporeal  and  incorporeal,  or  to 
interfere  with  privileges  which  may  lie  in  its  way,  for  the  necessary  completion  of  the 
work  which  it  was  empowered  to  construct. 

Where  the  charter  of  a  railroad  company  provided,  that  the  company  should  be  holden  to 
pay  all  damages  that  might  arise  to  any  person  or  persons ;  and  that  freeholders  should 
assess  just  damages  to  those  whOse  real  estate  might  be  taken  or  injured ;  it  was  held,  that 
a  franchise  issuing  out  of.  land  was  an  incorporeal  hereditament,  which  might  be  treated 
as  real  estate  within  the  charter,  and  an  injury  done  to  it,  be  the  subject  of  assessment. 

The  19th  section  of  the  charter  of  the  Hartford  and  Springfield  Eailroad  Company,  which 
provides,  that  nothing  therein  contained  shall  be  construed  to  prejudice  or  impair  any  of 
the  rights  now  vested  in  the  Enfield  Bridge  Company,  was  not  intended  to  protect  that 
company  fi-om  the  legislative  power  of  eminent  domain  with  respect  to  its  franchise,  but 
to  declare,  that  notwithstanding  the  privilege  of  constructing  a  railroad  from  HartfoTd  to 
Springfield  in  the  most  direct  and  feasible  route,  granted  by  such  charter,  the  franchise  of 
the  Enfield  Bridge  Company  should  remain  as  inviolate  as  the  property  of  other  citizens 
of  the  State ;  that  is,  if  taken  or  injured,  compensation  should  be  made.  [Two  judges 
dissenting.] 

After  the  decision  of  this  court,  ante,  p.  69  -  90,  the  cause  was  con- 
tinued in  the  Superior  Court  until  the  term  thereof  in  January,  1846, 
when  the  plaintiffs  moved  the  court  to  order  the  issuing  of  an  injunc- 
tion against  the  defendants,  as  prayed  for  in  their  bill.  The  defend- 
ants thereupon  filed  a  supplemental  answer,  showing  reasons  against 
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the  issuing  of  such  injunction.  The  parties  were  fuUy  heard  upon 
the  matters  set  forth  in  the  supplemental  answer,  and  thereupon  the 
court  found  the  following  facts.  - 

Prior  to  the  date  of  the  plaintiffs'  original  bill,  the  defendants,  in 
pursuance  of  the  provisions  of  their  charter  and  the  several  amend- 
ments and  additions  thereto,  surveyed,  staked  out,  and  located  a 
centre  line  for  their  raUroad  across  Connecticut  river  and  the  land^ 
covered  thereby,  between  the  north  line  of  Enfield  and  the  south  line 
of  Windsor,  from  a  point  on  the  western  bank  of  the  river,  recently 
owned  by  Elizabeth  Parmelee  and  others,  and  now  by  the  defendant?, 
in  the  town  of  Suffield,  to  a  point  on  the  eastern  beink  of  the  river, 
recently  owned  by  Horace  HoUdns,  and  now  by  the  defendants,  in 
the  town  of  Enfield,  and  laid  out  their  railroad  six  rods  wide,  and 
definitely  located  it  thereon.  This  line,  laying  out,  and  location,  the 
defendants,  by  their  directors,  on  the  23d  of  September,  1843,  adopted 
as  the  definite  location  of  that  part  of  the  line  whereon  to  construct 
their  railroad ;  and  afterwards,  and  before  the  datft  of  the  plaintiffs' 
original  bUl,  the  defendants  submitted  such  location  to  William  H. 
Ellis,  William  Field,  and  Hugh  P.  Welch,  the  comrnissioners  on  the 
railroad,  duly  appointed  by  the  legislature.  The  defendants,  by  their 
directors,  and  the  commissioners,  notified  the  plaintiffs,  that  the  rail- 
road had  beeu'  thus  located,  designating  the  29th  of  September,  1843, 
at  the  railroad  depot,  in  the  city  of  Hartford,  as  the.  time  and  place 
for  a  hearing  before  the  commissioners  of  such  objections  as  they  had 
to  make  to  the  location.  The  plaintiffs  appeared  before  the  commis- 
sioners, and  after  a  full  hearing,  the  commissioners  •  established  said 
location  as  the  line  whereon  the  defendants  were  to  construct  their 
raih-oad,  pursuant  to  the  requirements  and  provisions  of  their  charter. 
This  location  is  the  same  up'on  which  the  superior  court,  in  its  find- 
ing upon  the  original  biU  of  the  plaintiffs,  stated  that  the  defendants 
were  engaged  in  erecting  their  bridge,  and  had  since  completed  it, 
(ante,  73,  74.)  The  defendants  thereupon  made  their  application  to 
the  superior  court,  pursuant  to  the  provisions  of  their  charter,  against 
the  plaintiffs,  ipr  the  appointment  of  three  disinterested  and  judicious 
freeholders,  to  assess  the  damages  done  to  the  plaintiffs,  by  reason  of 
taking  the  premises  upon  which  their  raihoad  had  been  so  laid  out, 
and  by  the  location  of  their  road  thereon.  This  application  was  duly 
served  upon  the  plaintiffs,  returned  to  the  court  to  which  it  was  made 
returnable,  and  entered  in  the  docket  thereof.  The  parties  respectively 
appeared,  and  the.  plaintiffs  having  objected  to  any  proceedings 
thereon,  and  such  objection  having  been  overruled  by  the  court,  the 
parties  were  fuUy  heard  on  said  application ;  and  the  court  thereupon 
found  the  principal  allegations  therein  contained  to  be  true,  granted 
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the  prayer  thereof,  and  appointed  Bennet  Bronson,  Ebenezer  Learned, 
and  Origen  S.  Seymour,  three  judicious  and  disinterested  freeholders, 
to  assess  all  damages  arising  to  the  plaintiffs,  by  taking  the  premises 
upon  which  said  railroad  was  so  laid  out  and  located,  and  by  the 
location  of  said  road  thereon.  These  freeholders,  after  their  appoint- 
ment, were  duly  sworn  to  the  performance  of  their  duties,  and  there- 
after gave  notice  to  the  plaintiffs  ^f  the  time  and  plaSof  their  meet- 
ing on  the  business  of  their  appointment.  In  pursuance  of  such 
notice,  they  met  at  the  time  and  place  designated,  at  which  time  and 
place  the  parties  respectively  appeared  before  them,  and  they  pro- 
ceeded to  hear  the  parties,  carefully  viewed  and  examined  the  premi- 
ses, and  inquired  into  the  extent  of  the  damages,  and  assessed  the 
just  damages  done  to  the  plaintiffs,  by  the  defendants,  in  taking  the 
premises,  and  by  the  location  of  their  road  thereon,  and  for  all  other 
injury  and  damage  of  every  kind  and  description  thereby  done,  or  to 
be  done,  by  the  defendants,  to  the  plaintiffs,  at  the  sum  of  three  hun- 
dred and  fifty  dollars.  Of  this  sum,  twenty-five  dollars  was  assessed 
for  injury  or  damage  done  to  the  plaintiff,  prior  to  said  assessment, 
and  included  therein,  by  the  consent  and  at  the  request  of  the 
defendants.  The  freeholders  made  their  assessment  in  writing,  under 
their  hands,  bearing  date  the  21st  of  November,  1845,  and,  on  that 
day,  returned  it  to  the  clerk  of  the  superior  court,  by  whom  it  was  re- 
corded. Within  sixty  days  thereafter,  namely,  on  the  27th  of  Decem- 
ber, 1845,  the  defendants,  at  Hartford,  offered  and  .tendered  to  the 
plaintiffs  the  sum  of  three  hundred  and  fifty  dollars,  on  account  of 
said  assessment;  which  the  plaintiffs  then  and  there  declined  and 
refused,  and  have  ever  since  declined  and  refused  to  accept,  and  have 
never  received  the  same,  or  any  part  thereof.  The  premises  in  said 
application  described,  and  for  the  taking  of  which,  and  the  location 
of  the  railroad  thereon,  the  damages  were  so  assessed,  are  the  same 
upon  which  said  railroad  was  laid  out  and  located,  and  which  was 
taken  thereby,  and  upon  which  said  raiboad  has  been  constructed 
and  the  bridge  of  the  defendants  erected. 

The  case,  embracing  not  only  these  facts,  but  all  the  proceedings 
and  documents,  was  reserved  for  the  advice  of  this  court  as  to  what 
decree  ought  to  be  passed. 

Ellsworth  and  T.  a  Perkins,  for  the  plaintiff,  after  remarking,  that 
the  fact  that  the  defendants  had  gone  forward  and  expended  money, 
and  built  the  bridge,  and  thereby  violated  the  rights  of  the  plaintiffs,, 
placed  them  on  no  higher  ground  than 'if  they  had  done  nothing,  con- 
tended, 1.  That  the  taking  of  a  franchise  was  not  authorized,  upon 
general  principles,  or  by  the  provisions  of  the  defendants'  charter,. 
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which  relate  exclusively  to  the  taking  of  land.  [Williams,  C.  J.  In 
the  former  case,  the  court  intended  to  consider  the  question  of  taking 
a  franchise,  and  to  decide  it ;  and  this  decision  is  not  to  be  treated 
now  as  an  obiter  dictum.  It  was  necessary  to  decide  that  point,  in 
order  to  determine  the  main  question,  whether  an  injunction  should 
be  granted.  If  a  firanchise  could  not  be  taken,  an  injunction  must 
issue,  and  th(p  would  be  an  end  of  the  case.  To  this  the  other 
judges  assented.]  Admitting,  then,  that  a  fianchise  might  be  taken, 
the  counsel  insisted, 

2.  That  in  this  case  the  exclusive  right  secured  to  the  plaintiffs  by 
their  charter,  though  violated  by  the  defendants,  had  not  been  taken 
by  them.  The  doings  of  the  directors  show,  that  the  land  of  indi- 
viduals only  was  taken ;  the  franchise  is  not  mentioned  or  alluded  to 
by  them. 

3.  That  the  concluding  clause  of  the  plaintiffs'  chapter  contains  a 
covenant  on  the  part  of  the  State,  which  the  legislature  cannot  annul 
or  impair,  it  being  protected  by  the  constitution  of  the  United  States. 
There  were  between  the  termini,  the  land,  water,  and  right  of  travel. 
The  latter  was  subject  to  the  regulation  of  the  State  exclusively. 
The  riparian  proprietors  never  had  any  right  to  erect  a  public  bridge : 
by  the  covenant  of  the  State  with  the  plaintiffs,  they  lost  nothing. 
The  State,  in  regulating  the  public  travel,  authorized  the  plaintiffs  to 
build  one  bridge,  and  then  covenanted  with  them  not  so  to  regulate 
as  ever  to  authorize  another,  within  the  same  limits.  That  the  State 
might  do  this,  was  fully  settled  in  this  case  last  year.  The  following 
cases  likewise  establish  the  same  point.  Adams  v.  Pease,  2  Conn.  E., 
484 ;  Enfield  Toll  Bridge  Company  v.  The  Connecticut  River  Com- 
pany, 7  lb.  28 ;  Bowman's  Devisees  v.  Wathen,  2  McLean's  R.  382, 
383,  384 ;  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  Hamp. 
R.  35,  61,  62,  63 ;  Commonwealth'  v.  Charlestown,  1  Pick.  180,  185 ; 
Livingston  v.  Van  Ingen,  9  Johns.  R.  516,  563 ;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Peters'  R.  560 ;  Cayuga  Bridge  v.  Stout,  7 
Cowen,  33 ;  Id.  v.  Magee,  6  Wend.  85.  The  legislature  of  this  State 
has  been  accustomed  to  exercise  a  like  power ;  and  having  exercised 
it,  it  cannot  revoke  what  it  has  done,  upon  any  terms  or  principles, 
under  the  constitution  of  the  United  States,  not  of  a  revolutionary 
character.  Trustees  of  Bishop's  Fund  v.  Rider,  13  Conn.  R.  87,  94; 
Gordon  v.  Appeal  Tax  Court,  3  Howard,  145,  146;  Atwater  v. 
Woodbridge,  6  Conn.  R.  223;  Osborne  v.  Humphrey,  7  lb.  335 
Parker  v.  Redfield,  10  lb.  490;  Landon  v.  Litchfield,  11  lb.  251 
Hart  V.  Cornwall,  14  lb.  228  ;  New  Jersey  v.  Wilson,  7  Cranch,  164 , 
7  N.  Hamp.  R.  44,  69.  Suppose  the  legislature  had  promised  a  man 
to  secure  to  him  the  benefits  of  a  discovery,  or  the  printing  of  the 
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State  for  a  year ;  could  such  a  promise  be  recalled  or  broken  ?  This 
would  be  undoing  the  thing  done.  Now,  the  taxing  of  land,  or  allow- 
ing it  to  be  taken  for  a  road,  though  granted  by  the  State,  is  the  undo- 
ing or  breaking  of  nothing.  The  government  stands  in  the  same 
relation  to  such  land,  after  it  is  taxed  or  taken,  as  before ;  so  of  other 
franchises.  But  here  is  a  covenant  not  to  license  others ;  and  now  a 
license  is  given.  In  this  case,  there  has  not  been  any  grant  of  prop- 
erty, but  a  clear  covenant  not  to  do  a  certain  thing ;  and  now  the 
plaintiffs  complain,  that  the  legislature  is  doing  specifically  what  it 
agreed  not  to  do.  If  this  may  be  done,  because  of  public  necessity, 
and  under  the  claim  of  eminent  domain,  the  government  may  repu- 
diate its  bonds,  at  an  appraisal :  it  may  have  them  assessed  and  can- 
celled. The  point  was  raised  and  settled  in  the  plaintiflPs  favor,  in 
Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  Hamp.  R.  44,  p9. 
That  was  a  grant ;  and  the  court  held,  that  a  mere  contract  stood  on 
different'  ground . 

4.  That  the  resolve  of  1839,  passed  before  any  thing  had  been  done 
or  attempted  under  the  charter  of  the  Springfield  Railroad  Company, 
vests  in  the  plaintiffs,  (if  need  be,)  the  right  to  erect  another  bridge, 
within  the  exclusive  limits  of  the  plaintiffs,  for  the  use  of  the  defend- 
ants. This  right  the  defendants  have  not  taken,  and  cannot  take.  It 
has  not  even  been  appraised.  According  to  the  claim  of  the  defend- 
ants, the  plaintiffs  are  to  lose  it  entirely,  without  compensation. 

5.  That  the  exclusive  right  of  the  plaintiffs  is  expressly  reserved  by 
the  19th  section  of  The  Hartford  and  Springfield  Railroad  Company, 
ante,  p.  72.  The  legislature  say  to  that  company,  you  may  locate 
and  construct  your  railroad  from  Hartforito  Springfield,  by  the  most 
direct  and  feasible  route,  provided  that  in  so  doing  you  do  not  preju- 
dice or  impair*  any  of  the  rights  now  vested  in  the  Enfield  Bridge 
Company.  This  cannot  mean  merely,  that  the  rights  of  the  plaintiffs 
shall  be  paid  for,  if  infringed :  that  would  follow,  without  such  reser- 
vation. But  the  meaning  is,  you  shall  take  nothing,  and  have  noth- 
ing, by  your  charter,  which  will  have  the  effect  to  prejudice  or  impair 
the  rights  of  the  plaintiffs.  Take  your  charter  subject  to  this  restric- 
tion, or  you  take  nothing.  The  defendants  say,  we  are  wiUing  so  to 
take  it.  Can  they  now  nullify,  or  essentially  vary,  the  condition  ? 
The  Clarence  Railway  Company  v.  The  Great  North  of  England,  &c. 
RaUway  Company,  4  Adol.  &  El.  N.  S.  46,  (45  B.  C.  L.  46.) 

Hwngerford  and  Baldwin,  for  the  defendants,  contended,  1.  That 
private  property,  including  franchises  and  easements  of  all  kinds,  may 
be  taken  for  public  use,  upon  a  just  compensation  being  made.  Pis- 
cataqua Bridge  v.  New  Hampshire  Bridge,  7  N.  Hamp.  R.  35 ;  Bar- 
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ber  V.  Andover,  8  lb.  398 ;  Backus  v.  Lebanon,  11  lb.  19 ;  Arnjington 
V,  Town  of  Barnet,  15  Verm.  R.  745 ;  Boston  Water  Power  Com- 
pany V.  Boston  and  Worcester  Railroad  Company,  16  Pick.  512 ;  s.  c. 

I  Am.  Rail.  Ca.  267;  same  parties,  23  lb.  360  ;  s.  c.  1  Am,  Rail.  Ca, 
298 ;  Dodge  v.  County  Commissioners  of  Essex,  3  Mete.  380 ;  b.  c,  1 
Am.  Rail.  Ca.  336;  Ashby  v.  Eastern  Railroad  Company,  5  lb.  371 ; 
s.  c.  1  Am.  Rail.  Ca.  356 ;  Brewster  v.  Hough,  10  N.  Hamp.  R.  147. 

2.  That  the  right  or  interest  of  the  plaintiffs  in  or  over  Connecticut 
river,  between  the  north  line  of  Enfield  and  the  sou^h  line  of  Wind- 
sor, is  a  franchise,  easement,  or  servitude,  and  constitutes  property 
which  may  be  taken  for  public  use.   3  Kent's  Com.  349,  366  (1st  ed.) ; 

II  Peters'  R.  563,  564;  23  Pick.  364,  395;  s.  c.  1  Am.  Rail.  Ca.  298; 
ante,  p.  84.  Why  shdtdd  the  grantee  of  such  a  fianchise  as  this  be 
regarded  with  more  favor  than  the  owner  of  a  cherished  homestead? 
The  loss  of  the  former,  or  an  injury  to  it,  may  be  fully  compensated 
by  dollars  and  cents ;  not  so  as  to  a  man's  fireside,  courtyard,  or  gar- 
den.    Still  either  may  be  taken  upon  just  compensation  being  made. 

3.  That  the  defendants  are  not  precluded  from  taking  this  franchise, 
by  virtue  of  the  19th  section  of  the  charter  of  the  Hartford  and 
Springfield  Railroad  Company.  In  the  first  place  the  defendants' 
road  was  not  constructed  under  that  charter,  or  by  that  company; 
and  the  defendants  are  in  nowise  affected  by  that  charter,  further 
than  its  provisions  have  been  made  part  of  their  own  charter.  But 
those  provisions  relate  solely  to  the  extension  of  the  road  from  Hart- 
ford to  Springfield,  in  the  most  direct  and  feasible  route.  Secondly, 
the  legislature  having  a  perfect  right- to  take  a  portion  of  the  plaintiffs' 
franchise,  upon  compensation  made,  the  exercise  of  their  right  is  no 
infringement  of  any  right  of  the  plaintiffs.  Thirdly,  the  reason  of 
inserting  the  proviso  contained  in  the  19th  section^  was,  to  guard 
against  such  a  construction  as  would  authorize  the  company  to  cross 
the  river  within  the  protected  limits,  without  compensation. 

4.  That  the  defendants'  charter  of  incorporation  is  broad  enough 
to  authorize  the  appraisal  of  the  franchise  in  question.  Chart,  of 
1833,  sees.  1,  7,  8.  This  act  is  to  be  construed  liberally  for  the  pur- 
pose of  carrying  out  the  designs  of  the  legislature,  and  for  the  pur- 
pose of  effecting  the  improvement  contemplated.  7  Conn.  R.  576 ; 
Jerome  v.  Ross,  7  Johns.  Ch.  R.  342,  343 ;  Rogers  v.  Bradshaw,  20 
lb.  375 ;  Wheelock  v.  Young,  4  Wend.  647 ;  Calking  v.  Baldwin,  lb. 
667 ;  Boston  Water  Power  Company  v.  Boston  and  Worcester  Rail- 
road Company,  23  Pick.  360,  395 ;  s.  c.  1  Am.  Rail.  Ca.  298.  It  was 
the  intention  of  the  legislature  to  give  to  the  company  a  power  sufEt- 
cient  to  construct  and  complete  the  railroad,  and  to  put  it  into  opera- 
tion ;  and  aU  the  provisions  of  the  charter  must  be  so  construed,  if 
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they  can  be,  as  to  give  effect  to  this  purpose.  If  the  construction  is 
to  be  restricted  as  the  plaintiffs  claim,  the  defendants  could  not  locate 
their  road  over  land  in  which  an  individual  had  a  franchise,  or  an 
easement,  or  a  term  of  years,  or  take  a  house  belonging  to  one  per- 
son, standing  upon  the  land  of  another. 

5.  That  the  defendants,  in  taking  the  land,  have  taken  all  the  inter- 
est therein  necessary  to  be  taken  for  the  purposes  of  the  railroad. 
Under  the  word  land  or  real  estate,  every  estate,  right,  and  interest  in 
or  over  the  same  is  embraced,  whether  it  be  an  estate  in  fee,  or  free- 
hold, or  any  less  estate,  or  whether  corporeal  or  incorporeal ;  and  the 
right  of  taking  by  appraisal  is  given  to  the  company,  as  against  all 
who  have  any  interest  in  or  right  over  the  land,  which  is  prejudicially 
affected,  by  reason  of  its  being  appropriated  to 'the  purposes  of  the 
road.  Here  it  is  to  be  observed,  first,  that  the  road  has  been  located 
over  the  river,  or  the  land  covered  by  the  water,  of  the  width  of  six 
rods.  No  other  seizure  or  condemnation  of  the  land  to  their  use  is 
necessary,  except  the  approval  by  the  commissioners  of  the  route; 
which  has  been, had.  Secondly,  if  the  company  and  those  injuriously 
affected  cannot  agree  as  to  the  amount  of  damages,  they  are  to  be 
assessed  by  freeholders  appointed  by  the  superior  court ;  and  the  right 
of  assessing  damages, extends  to  every  interest  in  or  over  the  land. 
Thirdly,  the  freeholders  are  to  inquire  into  the  extent  of  injury  done 
to  each  individual,  who  has  any  interest  in  the  land,  or  real  estate,  or 
over  it,  by  reason  of  the  laying  out  of  the  road ;  and  no  other  taking 
is  mentioned  or  intimated  as  being  necessary. 

Church,  J.  When  this  case  was  before  us  at  a  former,  term,  ve 
held,  that  the  :fyanchise  of  this  bridge  company  was  subject  to  the 
same  legislative  control  for  public  use,  as  any  other  species  of  prop- 
erty, whether  belonging  to  corporate  or  natural  persons.  We  suppose 
the  question  made  on  this  argument  respecting  the  constitutional 
power  of  the  legislature,  though  varied  somewhat  in  its  phraseology, 
was  distinctly  raised,  and  decided  by  us,  on  the  former  hearing,  as  it 
had  been  before,  in  the  case  of  the  town  of  East  Hartford  v.  The 
Hartford  Bridge  Company,  17  Conn.  R.  41,  80.  We  shall  not  now 
discuss  again  a  question  so  recently,  and  as  we  think,  correctly  settled. 

The  plaintiffs  claim,  notwithstanding,  that  here  is  something  beyond 
the  bridge  franchise,  which ,  has  been  invaded.  A  contract  has  been 
impaired.  They  insist,  that  the  legislature,  in  their  charter,  entered 
into  a  covenant  or  a  contract  with  them,  that  no  bridge  should  there- 
after be  erected  across  Connecticut  river  within  certain  limits,  which 
could  not  be  constitutionally  impaired,  either  with  or  without  com- 
pensation, by  the  defendants,  under  any  pretended  authority  from  the 
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legislature.  This  doctrine  has  the  sanction  of  some  respectable  opin- 
ions, but  of  no  adjudged  case.  There  is  a  fallacy  in  the  argument  in 
support  of  it.  The  contract  constitutes  the  franchise.  All  ^anchise.s 
emanating  from  the  government,  are  the  results  of  contracts  between 
the  State  and  individuals.  To  say,  therefore,  that  such  franchises 
may  be  taken  for  public  use  upon-  compensation,  and  at  the  same 
time  to  insist,  that  the  contract  or  covenant-  by  ■which  they  are 
erected,  is  unconstijtutionally  impaired,  is  an  absurdity.  That  con- 
tracts may  as  weU  exist  between  the  State  and  corporate  bodies,  as 
between  individuals,  which  are  beyond  their  franchises,  and  beyond 
legislative  control,  is  true;  but  the  contract  creating  the  corporation 
and  defining  its  powers  and  privileges,  is  not  of  this  character.  This 
is  identical  with  the  franchise  itself,  and  subject  to  the  same  laws. 

However  this  may  be,  it  is  still  insisted,  that  the  charter  of  the  rail- 
road company  does  not  authorize  an  encroachment  upon  this  species 
of  incorporeal  property.  The  charters  of  both  the  Hartford  and  New 
Haven  and  the  Hartford  and  Springfield  railroads  expressly  give  to 
the  respective  companies  "all. powers,  privileges,  and  immunities, 
which  are  or  may  be  necessary  to  carry  into  eflfect  the  purposes  and 
objects  of  the  acts."  And  we  here  repeat  what  we  said,  when  this 
case,  on  a  former  occasion,  was  before  us  :  "  When  such  stipulations 
are  made,  it  becomes  the  duty  of  the  comrt  to  give  them  such  con- 
struction as  will  give  them  full  effect.''  This  can  be  done  only  by 
so  treating  the  powers  of  the  railroad  company,  as  that  it  shall  have 
right,  in  a  constitutional  manner,  to  sequester  both  land  and  water,  to 
take  property  both  corporeal  and  incorporeal,  or  to  interfere  with  privi- 
leges which  may  lie  in  its  way,  for  the  necessary  completion  of  the 
work  which  it  Was  empowered  to  constitute ;  and  the  entire  language 
of  both  charters  must  be  read  with  an  eye  to  this  object.  Ellis  v, 
Welch,  6  Mass.  R.  246;  Parks  v.  Norton,  15  Pick.  203;  Boston  Water 
Power  Co.  v.  Boston  and  Worcester  Railroad  Co.  23  lb.  360 ;  s.  c.  1 
Am.  Rail.  Ca.  298. 

So  to  limit  the  interpretation  of  these  charters,  in  this  particular,  as 
the  plaintiffs  claim,  would  defeat  the  entire  purpose  of  the  legislature 
and  of  the  railroad  company.  It  was  known  that  a  railroad  could  not 
be  constructed  in  this  cultivated,  improved,  and  populated  section  of 
country,  for  any  considerable  distance,  without  encroaching  somewhat 
upon  turnpikes,  ferries,  fisheries,  and  public  and  private  rights  of  way. 
And  we  must  suppose,  that  the  legislature,  when  it  gave  the  right  to 
take  land,  intended,  by  the  language  it  used,  to  confer  also  the  power 
to  interfere  with  all  franchises  appurtenant  thereto,  upon  payment  of 
just  compensation  therefor. 

But  furthermore,  the  charters  of  both  raikoad  companies  authorize 
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them  "  to  enter  upon  apd  use  all  such  lands  and  real  estate,  as  may- 
be necessary  for  them,"  in  the  manner  and  for  the  purpose  expressed 
in  the  first  section  of  the  charters.  A  franchise  issuing  out  of  land, 
especially  if  of  a  freehold  duration,  is  an  incorporeal  hereditament, 
and  it  may  be  descendible  to  heirs,  and  treated  and  considered  as  real 
estate,  within  the  language  as  well  as  the  spirit  of  the  charters ;  and 
thus  be  taken  by  the  railroad  company  as  real  estate. 

But  again,  the  plaintiffs  claim,  that  the  railroad  company  has  not 
in  fact  taken  the  franchise  in  question,  nor  appropriated  ■  it  according 
to  the  provisions  of  the  charter.  *  If  this  be  conceded,  it  does  not  give 
strength  to  the  argument.  The  railroad  company  has  had  no  occa- 
sion to  take  or  appraise  the  bridge  franchise  :  that  remains  as  before, 
and  the  plaintiffs  are, in  the  enjoyment  of  it,  somewhat  diminished  in 
value,  or  injured,  as  the  appraisers  and  the  court  have  declared,  by 
reason  of  the  location  of  the  railroad  over  land,  in  which  it  may  be 
said,  the  plaintiffs  had  a  qualified  interest.  But  the  railroad  charters 
have  made  provision  for  cases  of  this  sort.  In  the  seventh  section^ 
of  both  charters,  it  is  provided,  that  the  company  shall  be  holden  to 
pay  all  damages  that  may  arise  to  any  person  or  persons :  and  also, 
that  freeholders  shall'  assess  just  damages,  not  only  to  the  persons 
whose  real  estate  may  be'taken,  but  whose  real  estate  shall  be  in- 
jured. Denslow  v.  New  Haven  and  Northampton  Canal  Co.  16  Conn. 
R.  98 ;  Boston  "Water  Power  Co.  v.  Boston  and  Worcester  Railroad 
Co.  23  Pick.  360 ;  s.  c.  1  Am.  Rail.  Ca.  298 ;  Ashby  v.  Eastern  Rail- 
road Co.  5  Mete.  368 ;  s.'c.  1  Am.  Rail.  Ca.  356. 

So  far  we  agree,  that  the  objections  to  the  proceedings  of  the  rail- 
roa;d  company  we  untenable.  But-  a  question  of  more  difficulty 
arises  under  the  T9th  section  of  the  Ha,rtford  and  Springfield  charter, 
which  provides,  that  nothing  therein  contained  shall  be  construed  to 
prejudice  or  impair  any  of  the  rights  now  vested  in  the  Enfield  Bridge 
Company.  The  application  of  this  section  must  not  be  confined  to 
the  charter  iii  which  it  is  found,  but  must  be  extended  to  the  charter 
of  the  Hartford  and  New  Haven  road,  as  directed  by  the  resolve  of 
October  25,  1842.  These  charters,  with  their  amendments,  must 
be  treated  as  entire,  and  so  construed  that  the  whole  shall  have  the 
effect  to  produce  the  result  which  the  legislature  intended. 

The  plaintiffs  suppose  that,  by  the  section  referred  to,  the  General 
Assembly  intended  to  compel  the  raihoad  corporation  so  to  locate 
their  road  in  this  State,  that  it  should  be  confined  to  the  west  side  of 
Connecticut  river,  or  that  the  crossing  should  be  south  of  "Windsor 
line.  A  majority  of  the  court  do  not  concur  in  this  view.  On  the 
contrary,  we  think  the  16th  section  of  the  Hartford  and  Springfield 
Eailroad  charter  looks  to  a  very  different  procedure.     This  section  is 
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careful  to  make  provision  for  the  erection  of  a  bridge  across  the  river, 
and  directs  the  mode  of  its  construction,  and  the  exclusive  purpose 
for  which  it  should  be  used;  and  in  this,  it  would  seem  as  if  the  fran- 
chise of  the  Enfield  Bridge  Company  was  in  view,  and  that  while  the 
legislature  was  giving  authority  to  the  raih-oad  company  to  cross  the 
river  within  what  are  called  the  exclusive  limits  of  the  bridge  com- 
pany, they  intended  to  guard  its  franchise  from  invasion  any  further 
than  was  absolutely  necessary  for  the  legitimate  objects  of  a  railroad, 
and  therefore  directed  that  all  other  travel  over  the  bridge,  either  by 
hprses,  carriages,  or  persons  on  foot,  tnight  be  prevented. 

In  addition  to  this,  power  was  expressly  conferred  upon  the  raiboad 
company  to  locate  and  construct  their  road,  by  the  most  direct  and 
feasible  route.  This  is  unequivocal  language.  Now  if  the  legislature 
had  intended  so  essentially  to  modify  this  power,  thus  uncondition- 
ally conferred,  as  to  confine  the  road  to  the  -yvest  side  of  the  river,  or 
to  push  it  over  south  of  Windsor  line,  where  it  might  have  been 
nearly  impracticable  to  construct  it,  it'  i«  most  strange  they  did  not 
use  some  language  expressive  of  this  purpose  other  than  the  equivo- 
cal language  of  the  aforesaid  19th  section.  In  one  respect  the  legis- 
lature did  modify  this  power.  By  the  resolve  of  1842,  it  directed, 
that  the  road  should  be  continued  fi-om  the  depot  in  Hartford  within 
the  western  boundary  of  the  city  to  its  intersection  with  Asylum  street. 
But  in  no  other  respect  did  the  General  Assembly  attempt  an  inter- 
ference with  the  positive  right  of  the  railroad  company  to  locate  its 
road  in  the  most  direct  "and  feasible  route.  Expressum  facit  cessare 
taciturn. 

Before  we  fix  the  construction  of  doubtful  language,  we  should 
look  well  to  consequences  —  Quod  legis  constructio  mn  facial  injuriam. 
That  the  road,  as  completed,  is  upon  the  most  direct  and  feasible 
route,  is  now,  since  its  approval  by  commissioners,  to  be  taken  as 
true.  But  it  nowhere  appears,  that  it  was  at  all  practicable  to  cross 
the  river  south  of  Windsor  line,  or  to  construct  the  road  on  the  west 
side  of  the  river,  without  an  exhausting  expense,  or  with  curves  so 
short  as  to  render  the  travelling  dangerous,  and  thus  to  place  the 
whole  undertaking  at  hazard.  The'  superior  court,  in  its  finding  of 
the  facts  in  the  case,  says,  to  be  sure,  that  a  crossing  at  some  other 
place,  would  not  be  entirely  impracticable.  Very  probable.  Impossi- 
bilities, in  these  days,  where  money  and  an  adventurous  spirit  are  the 
moving  powers,  hardly  exist.  Yet  so  expensive  might  the  work  have 
been,  in  some  other  place,  as  to  have  quenched  the  spirit  necessary  to 
its  construction.  Such  a  construction  of  the  19th  section  of  the  Hart- 
ford and  Springfield  Railroad  charter  as  could  produce  such  results, 
should  not  be  adopted,  without  a  strong  necessity. 
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Besides,  what  are  the  rights  of  the  Enfield  Bridge  Company,  secured 
by  this  provision,  which  are  to  interpose  an  impassable  barrier  in  the 
way  of  this  railroad  ?  We  have  said  before,  and  again  say,  they  are 
equal  to  and  no  greater,  than  the  rights  of  other  persons,  whether 
natural  or  corporate.  This  bridge  company  has  the  same  right  to  be 
protected  and  secured  in  the  enjoyment  of  its  property  and  franchises 
as  the  other  citizens  of  the  State ;  and  the  legislature  has  the  same 
right,  by  virtue  of  its  power  of  eminent  domain,  to  appropriate  them 
for  the  public  use,  when  neofissary,  and  upon  the  same  terms.  This 
must  be  so,  unless  here  exists  a  contract  beyond  the  franchise  of  the 
plaintiffs,  which  the  legislattire  cannot  impair ;  but  we  have  consid- 
ered this  before,  and  now  again,  and  have  decided  that  there  is  no 
such  contract. 

,  But  the  plaintiflfs  inquire,  for  what  purpose  was  this  19th  section 
introduced  into  the  charter  of  the  Hartford  and  Springfield  Railroad  ? 
We  think  the  intention  obvious,  without  adopting  the  construction 
of  the  plaintiffs,  r  The  history  of  this  controversy  shows,  that  the  rail- 
road company  believed  that  ^he  location  of  their  road  over  the  pro- 
tected limits,  did  not  interfere  with  the  franchise  of  the  bridge  com- 
pany; and  that  they  had  a  right  thus  to  locate  and  construct  it,  with- 
out making  compensation.  Now,  we  suppose,  that  this  section  was 
enacted,  not  as  the  plaintiffs  claim,  to  confer  upon  them  greater  rights 
and  immunities  than  belonged  to  other  citizens  of  the  State,  and  to 
protect  them  from  the  legislative  power  of  eminent .  domain,  but  to 
secure  to  them  equal  rights  —  a  right  to  demand  compensation,  if 
their  franchise  should  be  impaired  by  the  construction  of  the  road. 

A  majority  of  us,  therefore,  are  of  opinion,  that  the  proviso  of 
the  19th  section  of  the  Hartford  and  Springfield  Raihoad  charter, 
ought  not  to  be  so  construed  as  to  prevent  the  continuance  of  the 
defendants'  bridge  in  its  present  location;  and  upon  the  whole  case, 
shall  advise  the  superior  co'urt,  that  an  injunction,  as  prayed  for  by 
the  plaintiffs,  ought  not  to  be  granted. 

In  this  opinion  Waitb  and  Hinman,  Js.  fuUy  concurred. 

Williams,  C.  J.  and  Stobbs,  J.  dissented  as  to  the  construction  of 
the  19th  section  of  the  charter  of  the  Hartford  and  Springfield  Rail- 
road Company ;  which  they  supposed  was  intended,  in  connection 
with  other  provisions  of  the  charter,  to  guard  against  any  interference 
with  the  rights  of  the  plaintiffs  within  the  protected  limits.  To  the 
.  positions  of  the  court  regarding  other  parts  of  the  case,  they  assented. 

Injunction  not  to  be  granted. 
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.The  Nobwich  and  Wokcbster  Railroad  Company  v.  Cahill.^ 

New  Haven,  July,  1847. 

Evidence  —  Declarations  of  a  Director — When  binding  on  the  Com- 
pany as  Admissions. 

Where  certain  declarations,  offered  in  evidence  by  the  plaintiff,  in  support  of  a  single  issue, 
were  admitted,  and  that  issue,  notwithstanding,  was  found  in  favor  of  the  defendants ;  it 
was  held,  that  as  the  evidence  had  done  the  defendants  no  harm,  they  were  not  entitled  to 
a  ne^v;  trial,  by  reason  of  its  admission. 

So  where  the  defendants,  after  the  proof  of  such  declarations,  asked  for  a  postponement  of 
the  trial,  to  procure  the  testimony  of  a  witness  to  rebut  those  declarations,  which  was  re. 
fused ;  it  was  held,  that  as  the  defendants  had  not  been  injured  by  the  absence  of  the  wit- 
ness, they  were  not  entitled  to  a  new  trial,  on  account  of  such  refusal. 

The  plaintiff,  in  an  action  against  a  railroad  company,  for  services  performed,  claimed,  that 
S.  having  made  a  contract  with  the  defendants  to  build  their  extension  railroad,  made 
another  contract  with  the  plaintiff  to  build  a  certain  portion  of  that  road ;  that  the  plain- 
tiff built  the  road  according  to  his  contract,  but  the  embankments  across  two  coves  on  the 
route  settled  so  as  to  require  additional  work ;  and  that  the  defendants,  by  their  agents, 
employed  the  plaintiff  to  do  that  work,  which  was  the  subject  of  the  action.  In  support 
of  this  claim,  the  plaintiff,  among  other  evidence,  called  S.  as  a  witness,  to  prove  what  D., 
one  of  the  directors  of  the  railroad  company,  and  one  of  the  committee  for  building  the 
road  had  said  and  done,  as  the  agent  of  the  company,  in  rela,tion  to  that  work.  From  the 
testimony  of  S.  it  appeared,  that  when  the  additional  work  became  necessary,  D.  inquired 
of  S.  what  was  to  be  done  in  consequence  of  the  settling  of  the  embankments ;  that  S. 
asked  him  if  the  compaiiy  expected  him,  S.,  to  do  the  work  at  the  coves,  where  it  had  set- 
tled ;  that  D.  replied,  that  the  company  did  not  expect  him  to  pay  the  expense  —  they 
only  wanted  to  know  his  opinion  as  to  the  best  mode  of  doing  it.  Held,  1.  that  as  this 
was  said  by  D.  while  inquiring  as  to  the  best  mode  of  making  the  necessary  repairs,  and 
while  acting  within  tjie  scope  of  his  authority,  the  declarations  so  njade  by  him  were  bind- 
ing upon  the  defendants,  to  the  same  extent  as  if  they  had  been  made  by  the  defendants 
themselves,  and  consequently  were  admissible  in  evidence  against  them.  2.  That  this 
evidence  was  not  exceptionable,  because  D.  was  only  one  of  several  agents  of  the  com- 
pany ;  for  any  deiiciency  in  the  proof  of  authority  might  be  supplied  by  other  evidence ;  or 
if  exceptionable  for  this  reason,  its  admission  was  not  a  ground  of  eiTOr,  because  the  ob- 
jection was  not  made  in  that  form  at  the  trial. 

The  granting  or  refusal  of  a  new  trial,  being  a  matter  entirely  within  the  discretion  of  the 
court,  is  not  a  ground  of  error. 

Where  a  new  trial  was  sought,  for  the  purpose  of  procuring  a  witness  to  rebut  evidence  ad- 
duced on  the  trial,  by  which  the  party  claimed  to  be  surpriaedj  and  it  did  not  appear,  that 
the  testimony  of  this  witness  would  overbalance  such  evidence,  or  that  it  could  not  have 
been  produced  on  the  trial,  by  the  use  of  due  diligence,  or  that  there  was  not  an  abun- 
dance of  other  evidence  to  support  the  same  claim,  or  that  injustice  was  done,  or  if  a  new 
trial  were  granted,  that  a  different  result  would  be  produced;  it  was  held,  that  a  new  trial 
was  properly  refused. 

This  was  an  action  of  book  debt,  brought  originally  by  John  T. 
Cahill  against  the  Norwich  and  Worcester  Railroad  Company.     The 
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cause  was  refei-red  t6  auditors,  who  made  a  report  in  favor  of  the 
plaintiff,  for  $5,336.25,  with  interest  from  the  first  day  of  December, 
1843.  The  defendants  filed  their  remonstrance  against  the  accept- 
ance of  this  report ;  and,  for  reasons  set  forth  in  their  remonstrance, 
claimed,  that  the  report  ought  to  be  set  aside  and  a  new  hearing  be 
had. 

The  material  facts  stated  in  the  remonstrance  and  in  the  answer  of 
the  plaintiff  thereto,  so  far  as  they, are  sustained  by  the  finding  of  the 
court,  E^re  the  following. 

The  demand  of  the  plaintiff  was  for  certain  services  rendered  by 
him,  in  the  construction  of  the  extension  railroad  of  the  defendants. 
The  defendants,  on  the  hearing  before  the  auditors,  read  in  evidence 
a  certain  contract  between  them  and  Miner  C.  Story,  by  which  he 
had  agreed  .to  construct  the  road  for  the  company,  and  another  con- 
tract between  Story  and  the  plaintiff,  in  which  the  latter  had  agreed 
to  construct  a  part  of  the  road,  in  the  manner  specified  in  Story's  con- 
tract with  the  company;  and  they  claimed,  that  whatever  services 
were  rendered  by  the  plaintiff,  and  charged  in  his  account,  were  per- 
formed by  him,  under  and  by  virtue  of  those  contracts. 

The  plaintiff  denied  that  they  were  so  performed ;  but  if  they  were 
embraced  within  the  terms  of  those  contracts,  he  claimed  that  Story 
was  induced  to  inake  his  contract  with  the  company,  by  means  of 
certain  gross  misrepresentations  of  James  Lawrie,  the  engineer  of  the 
defendants,  employed  by  them  to  make  the  contract  and  superintend 
the  building  of  the  road ;  and  that  in  consequence,  the  contract  made 
with  him  was  void.  And  in  support  of  this  claim,  he  offered  the  testi- 
mony of  Story  and  himself;  to  prove,  that  Lawrie,  at  the  time  of  mak- 
ing the  contract,  and  in  the  presence  and  hearing  of  the  plaintiff,  stated^ 
that  the  mud  in  two  coves  on  the  route  was  not  more  than  two  feet 
deep,  and  that  the  embankment  placed  thereon  would  not  sink  more 
than  two  feet  below  the  surface  of  the  ground. 

To  the  admission  of  this  testimony  the  defendants  objected,  on  the 
ground  that  the  declarations  were  made  in  reference  to  a  contract  to 
which  the  plaintiff  was  no  party,  and  with  which,  at  the  time,  he  was 
in  no  way  connected ;  and  also,  on  the  ground  that  all  declarations 
made  before  and  at  the  time  of  executing  the  contract  with  Story, 
jwere  merged  ih  that  contract.  The  plaintiff  did  not  claim,  that  the 
testimony  was  admissible  for  any  other  purpose,  than  to  show  that 
the  contract  was  void,  by  reason  of  fraud. 

The  defendants,  being  surprised  by  the  testimony  offered,  immedi- 
ately despatched  a  messenger  to  Boston,  where  Lawrie  then  was,  to 
procure  his  attendance,  for  the  purpose  of  repelling  the  testimony  as 
to  his  declarations ;  but  he  was  unable  to  attend  before  the  following 
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Monday.  The  defendants  then  asked  for  a  postponement  of  the 
cause,  until  that  time,  or  some  other  convenient  time,  for  the  purpose 
of  enabling  them  to  procure  the  testimony  of  Lawrie.  They  urged 
as  the  reason  for  such  postponement,  that  they  were  surprised  by  the 
testimony  of  the  plaintiff;  that  no  claim  had  been  made  by  the  plain- 
tiff, to  the  knowledge  of  the  defendants,  that  any  such  false  represen- 
tations had  been  made  ;  that  they  had  taken  the  deposition  of  Law- 
rie, previous  to  the  trial ;  and  that  the  plaintiff's  counsel  who  were 
present,  on  their  cross-examination,  made  no  inquiry  of  him  in  rela- 
tion to  any  such  declaration ;  anci  they  oflFered  to  comply  with  such 
terms,  as  to  the  costs  and  expenses  of  the  plaintiff,  as  the  auditors 
might  prescribe. 

But  the  auditors,  having  previously,  upon  the  application  of  the 
defendants,  postponed  the  hearing  for  the  purpose  of  enabling  them 
to  procure  the  attendance  of  Lawrie,  at  great  inconvenience  and 
expense  to  the  plaintiff,  and  the  defendants,  instead  of  procuring  the 
attendance  of  the  witness,  had  merely  taken  his  deposition,  deemed  it 
unreasonable  to  subject  the  plaintiff  to  further  trouble  and  inconven- 
ience, and  refused  to  postpone  the  hearing. 

By  consent  of  parties,  the  testimony  as  to  the  declarations  of  Lawrie 
was  received,  subject  to  the  objection ;  and  it  was  agreed,  that  the 
question  respecting  its  admissibility  should  be  discussed  by  the 
counsel,  in  their  arguments,  and  be  decided  by  the  auditors,  when 
making  the  award. 

But  the  auditors,  finding  all  the  evidence  offered,  by  the  plaintiff, 
for  the  purpose  of  showing  that  the  contract  was  void,  by  reason  of 
fraud,  to  be  insufficient,  deemed  it  unnec.essary  to  decide  the  ques- 
tion as  to  the  admissibility  of  the  evidence,  and  found  the  contract  a 
valid  and  subsisting  one,  and  allowed  the  plaintiff  nothing  for  any 
services  except  such  as  they  found  to  have  been  performed  after  the 
contract  had  been  fulfilled. 

The  plaintiff"  claimed,  that  the  services  rendered  by  him  were  for 
extra  work  over  and  above  the  requirements  of  the  contracts,  and  per- 
formed by  him  after  these  contracts  had  been  fulfilled,  with  the  knowl- 
edge of  the  defendants,  and  under  their  employment,  through  their 
agents.  And  among  other  evidence,  he  offered  Story,  as  a  witness, 
to  prove  a  conversation  between  him  and  Theodore  Dehone,  who 
was,  at  the  time,  a  director  of  the  railroad  company,  and  one  of  the 
committee  for  building  the  road,  consisting  of  himself  and  four  other 
persons.  Story  testified,  that  Dehone  called  upon  him,  and  inquired 
what  was  to  be  done  in  consequence  of  the  settling  of  the  embank- 
ments in  the  coves  upon  the  road ;  and  Story  asked  him,  if  the  com- 
pany expected  him  to  do  the  work  where  it  had  so  settled.    To  which 
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Dehone  replied,  that  the  company  did  not  expect  him  to  pay  the, 
expense ;  they  only  wanted  his  opinion  as  to  the  best  mode  of  doing 
the  work.  To  the.  admissfon  of  this  testimony  the  defendants  ob- 
jected; but  the  testimony  was  received  by  the  auditors. 

The  defendants  further  claimed,  that  a  new  hearing  should  be 
granted,  because  they  could  show,  by  the  testimony  of  Lawrie  and 
Dehbhe,  that  the  testimony  as  to  the  declarations  by  them  respectively 
made,  was  untrue. 

The  court  overruled  the  claims  of  the  defendants,  accepted  the 
report  of  the  auditors,  and  rendered  judgment  in  favor  of  the  plaintiff, 
for  the  amount  found  due  to  him  by  the  auditors.  The  defendants 
thereupon  brought  a  writ  of  error  before  this  court,  to  obtain  a  reversal 
•  of  such  judgment,  assigning  for  error  the  decision  of  the  court  upon 
the  several  matters  set  forth  in  the  remonstrance,  and  its  refusal  to 
set  aside  the  report,  and  to  ^anta_new  hearing. 

Strang  and  Rockwell,  (with  whom  was  Waite,)  for  the  plaintiffs  in 
error,  contended,  1/  That  the*  testimony  in  relation  to  the  alleged 
declarations  of  James  Lawrie,  was  not  admissible.  In  the  first  place, 
the  declarations,  if  made  at  all,  were  made  to  a  different  person,  at  a 
differejit  time,  and  in  relation  to  a  different  contract.  Secondly,  this 
testimony  was  a  surprise  upon  the  party  ;  and  they  to6k  immediate 
measures  to  repel  it.  After  the  evidence  was  given  in,  the  plaintiffs 
in  error  found,  that  they  could  prove  the  statement  to  be  false.  This 
would  have  afforded  ground  for  a  new  trial,  or  an*injunction  in  chan- 
cery against  the  judgment  at  law ;  and  a  fortiori,  for  a  rehearing  be- 
fore auditoBS.  Jackson  d.  Gardner  et  al.  v.  Lairde,  8  Johns.  R.  489 ; 
Mercer  v.  Sayre,  7  lb.  306 ;  Cha-tfield  v.  Lothrop,  6  Pick.  417 ;  .Guyot 
et  ux.  V.  Butts  et  al.  4  Wend.  579 ;  Countess  of  Gainsborough  v.  Gif- 
ford,  2  P.  Wms.  424 ;  2  Sto.  Eq.  c.  23,  s.  894.  Thirdly,  the  auditors 
improperly  refused  to  postpone  the  hearing  for  the  purpose  of  procur- 
ing the  attendance  of  Lawrie ;  for  which  a  new  trial  ought  to  be 
granted.  The  People  v.  Vermilyea,  7  Cowen,  369;  Hooker  v.  Rogers, 
6  lb.  577 ;  Ogdeh  v.  Payne,  5  lb.  15 ;  The. Bank  of  Utica  v.  Hilliardj 
cited  7  lb.  385. 

«  2.  That  the  testimony  of  Story  upgarding  the  declarations,  of  De- 
hone,  was  inadmissible.  The  object  of  this  testimony  was  to  prove  a 
contrapt  by  Dehone,  on  behalf  of  the  raihoad  oompany,  or  an  admis- 
sion of  their  liability  to  pay  for  the  sinking  of  the  earth  in  the  eoves 
as  extra  work,  Dehone  had  no  authority,  as  a  director  of  the  com- 
pany, or  as  one  ^f  five  of  the  building  coihmittee,  to  bind'  the 
company  by  such  declarations.  The  authority,  if  it  existed  ia  the 
board  of  directors,  or  in  the  building  committee,  could  be  exercised 
VOL.  n.  —  AM.  B.  CA.  10 
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only  by  the  action  of  the  whole  board,  or  a  majority  of  them ;  and 
this,  whether  it  were  of  a  public  or  private  nature.  Patterson  v. 
Leavitt,  4  Conn.  R.  50,  53 ;  Hartford  Bank  v.  Hart,  3  Day,  491 ; 
Guppy  et  al.  v.  Brown,  4  Dall.  R.  410 ;  The  King  v.  Beeston,  3  Term 
R.  592 ;  Withnell  v.  Garthem,  6  lb,  388;  Green  v.  Miller,  6  Johns.  R, 
39 ;  City  of  Baltimore  v.  Bateman,  6  Har.  &  Johns.  104 ;  Magill  v. 
Kauffman,  4  Serg.  &  Rawle,  317,  321 ;  Stewart  v.  Huntington  Bank, 
11  lb.  367,  369 ;  Sterling  v.  Marietta  and  Susquehanna  Trading  Co. 
lb.  179,  180,  181 ;  Atlantic  Ins.  Co.  v.  Conard,  4  Wash.  C.  C.  R.  663, 
667;  Kemp  v.  Baltimore  Fire  Ins.  Co.  2  Gill  &  Johns.  108;  Grafton 
Bank  v.  Woodward,  5  N.  H.  R.  301. 

3.  That  the  court  should  have  ordered  a  rehearing  for  the  purposp 
of  introducing  the  testimony  of  Dehone.  See  the  authorities  cited 
in  support  of  the  first  position. 

Mc  Curdy  and  E.  Learned,  jun.  (with  whom  was  Foster),  for  the 
defendant  in  error,  contended,  1.  That  the  judgment  ought  not  to  be 
reversed,  on  account  of  the  testimony  of  Story  and  himself,  regard; 
ing  the  statements  of  Lawrie.  In  the  first  place,  this  testimony  was 
neither  offered  nor  received  to  show  the  construction  of  the  contract,* 
or  to  control  its  operation,  but  merely  to  show  that  Story  was  induced 
to  make  it,  by  the  misrepresentations  of  Lawrie.  This  was  surely 
proper  evidence  to  prove  fraud.  Secondly,  the  admissibility  of  this 
testimony,  though  adverted  to  by  counsel  in  argument,  was  not  defin- 
itively passed  upoit  by  the  auditors.  But  thirdly,  the  auditors  found, 
that  there  was  no  fraud,  and  that  the  contract  was  a  valid  and  sub- 
sisting one.  The  plaintiffs  in  error,  therefore,  have  notlijng  to  com- 
plain of.  The  testimony  in  question  has  not  hurt  them.  Ailing  v. 
Shelton,  16  Conn.  R.  436,  442. 

2.  That  the  declarations  of  Dehone  were  admissible.  He  was  one 
of  the  directors,  and  one  of  the  building  committee,  and  was  acting 
as  such,  at  the  time  of  the  conversation  between  him  and  Story. 
Dehone  was,  therefore,  the  authorized  agent  of  the  company,  and  w^ 
acting  within  the  scope  of  his  authority,  at  the  time.  2  Stark.  Ev. 
60;,  American  Fur  Co.  w.  The  United  States,  2  Pet. .358,  364;  The 
United  States  v.  Gooding,  12  W,heat.  468,  469;  JV^ather  v.  Phelps,,? 
Root,  150 ;  Perkins,  Admr.  v.  Burnet,  lb.  30.  Secondly,  these  declara- 
tionS  tended  to  prove,  that  the  company,  by  their  agents,  knew  that 
the.  work  was  extra,  and  to  be  paid  for  as  such,  and  that  they  assented 
to  it.  Such  knowledge  and  assent  alone  would  bind  the  company. 
JeweU  et  al.  v  Schroeppel,  4  Cow.  564 ;  Dubois  v.  The  Delaware  and 
Hudson  Canal  Company,  12  Wend.  334 ;  1  Sw.  ]5ig.  173 ;  Williams 
V.  Mitchell,  17  Mass.  R.  98;  Odiorne  v.  Ma-xcy,  13  lb.  178.     Thirdly, 
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it  was  not  necessary  to  prove  the  assent  of  all,  or  a  majority,  of  the 
directors  and  building  committee,  in  order  to  render  the  evidence  'ad- 
missible. The  plaintiff  might  begin  with  probf  of  the  acts  and  decla- 
rations of  one,  and  follow  this  up  with  similar  proof  as  to  the  others. 
3.  That  the  defendants  had  no  right  to  be  surprised  by  evidence  of 
the  declarations .  of»  Dehone.  In  the  first  place,  they  knew  that  the 
plaintiff  must  .prove  his  case,  by  the  acts  and  declarations  of  the 
agents  of  the  company ;  and  it  might  be,  by  thdse  of  Dehone,  as  well 
as  of  any  others.  The  People  ex  rel.  Oelricks  v.  The  Superior  Court 
of  the  City  of  New  York,  10  Wend.  285.  Secondly,  no  postp'one- 
,  ment  was  asked  for,  to  procure  Dehone's  attendance.  1  Sw.  Dig.  787. 
Thirdly,  a  new  trial  will  not  be  granted,  unless  it  appears  that  injus- 
tice has  been  done ;  and  the  petition xpnust  state  the  whole  evidenpe, 
and  show  that  the  new  testimony  would  change  the  result.  1  Sw. 
Dig.  786.  Fourthly,  the  decisiqn  of  the  superior  court  refusing  to 
grant  a  new  trial,  is  not  the  subject  of  error.  Magill  v.  Lyman  et  al- 
6  Conn.  R.  59;  Lewis  v.  Hawley,  1  lb.  49;  Granger  v.  Bissell,  2 
Day,  364. 

Waite,  J.  With  respect  to  the  claim  of  the  plaintiffs  in  error  in 
relation  to  the  testimony  as  to  the  declarations  of  Lawrie,  but  one 
answer  need  be  given ;  and  that  is,  the  testimony  has  done  them  no 
harm.  It  was  offered  in  support  of  a  single  issue,  and  that  issue  was 
found  in  their  favor. 

The  plaintiff  below  claimed,  that  the  contract  made  by  the  com- 
pany with  Story,  was  void,  by  reason  of  the  fraudulent  representations 
of  Lawrie ;  and  to  show  that  fraud,  the  testimony  was  offered.  The 
auditors  found  that  all  the  evidence  offered  by  him  failed  to  prove  the 
fraud,  and  consequently,  found  the  contract  a  valid  one. 

The  omission  of  the  auditors  to  determine  the  question  as  to  the 
admissibility  of  the  testimony,  does  not  vary  the  case.  Whichever 
way  the.  cfuestion  is  decided,  the  result  is  the  same. 
^  The  claim  respecting  an  adjournment  for  the  purpose  of  procuring 
the  attendance  of  Lawrie  to  disprove  the  testimony  as  to  his  declara- 
tions, stands  upon  the  same  ground.  The  plaintiffs  in  error  have  not 
been  injured  by  his  absence. 

And  then,  as  to  the  testimony  of  Story  in  relation  to  the  acts  and 
declarations  of  Dehone.  The  claim  of  the  plaintiff  in  eiTor,  in  this 
part  of  the  case,  is  twofold :  first,  that  the  testimony  was  inadmissi- 
ble ;  and  secondly,  if  admissible,'  a  new  trial  ought  to  have  been 
granted,  by  the  court  below,  to  enable  them  to  procure  Dehone,  as  a 
witness,  to  disprove  that  testimony. 

And  in  the  first  place,  was  the  testimony  admissible  ?    Under  what 
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circumstances  was  it  offered?  The  claim  of  the  plaintiff  below  was 
this.  Story  had  made  a  contract  with  the  company  to  build  their 
extension  railroad;  and  then  made  another  contract  with  the  plaintiff, 
by  which  the  latter  was  to  build  a  certain  portion  of  that  road.  The 
plaintiff  built  the  road  according  to  his  contract;  but  the  embank- 
ments across  two  coves  on  the  route,  settled,  so  as  to  require  addi- 
tional work  ;  and  the  company,  by  their  agents,  empleyed  him  to  do 
that  work ;  to  recover  for  which,  he  brought  his  action^ 

Such  was  the  claim  of  the  plaintiff;  and  in  support  of  it,  he  called 
Story  as  a  witness  to  prove  what  Dehone,  one  of  the  directors  of  the 
company,  and  one  of  the  committee  for  building  the  road,  had  said, 
and  done,  as  the  agent  of  the  company,  in  relation  to  that  work. 

From  that  testimony,  it  appears,  that  when  the  additional  work 
became  necessary,  Dehone  inquired  of  the  witne^  what  was  to  be 
done,  in  consequence  of  the  settling  of  the  embankments.  Story 
asked  him  if  the  company  Expected  him  to  do  the  work  at  the  coves, 
where  it  had  settled.  Dehone  replied,  that  the  company  did  not 
expect  him  to  pay  the  expense,  —  they  only  wanted  to  know  his  opin- 
ion as  to  the  best  mode  of  doing  it. 

This  was  said  by  Dehone,  who  was  the  agent  of  the  company, 
while  acting  within  the  scope  of  his  authority.  For,  as  one  of  the 
,  directors,  and  one  of  the  building  committee,  it  was  his  duty  to  see 
that  the  road  was  completed,  &nd  in  a  proper  manner.  If  Story  had 
failed  to  perform  the  work  according  to  his  contract,  it  was  his  duty 
to  see  that  the  requisite  measures  were  taken  to  enforce  the  fulfil- 
ment. On  the  other  hand,,  if  that  contract  had  been  fulfilled,  and 
additional  work  was  required  in  consequence  of  an  unforeseen  eyen"^ 
it  was  his  duty  to  see  that  some  person  was  employed  to  perform 
that  work.  It  was  necessary  that  the  road  should  be  built.  The 
company  could  only  act  in  relation  to  it,  by  means  of  their  agents, 
one  of  whom  was  Dehone.  Now,  the  rule  upon  this  subject  is  very 
correctly  stated,  by  Starkie,  in  his  treatise  on  Evidence :  "  Whatever 
an  agent  says,  while  acting  within  the  scope. of  his  authority,  tjje 
principal  says  ;  and  evidence  may  be  given  of  such,  acts  and  declara- 
tions, as  if  they  had  been  actually  done  and  made  by  thef  principal 
himself."  2  Stark.  Ev.  34 ;  Baring  v.  Clark,  19  Pick.  226 ;  American 
Fur  Co.  V.  United  States,  2  Peters'  R.  *58.. 

But  it  is  said,  that  the  declarations  were  unaccompanied  by  any 
acts  of  the  agent,  rendering  them  admissible.  That  Dehone  was  one 
of  the  agents  of  the  company,  is  not  denied.  And  it  appears,  that  at 
the  tifne,  he  was  actually  inquiring  as  to  the  best  mode  of  making  the 
■  necessary  repairs.  In  this  respect,  the  case  differs  materially  from 
that  of  Snowball  v.  Goo'dricke,  4  B.  &  Adol.  541,  (24-  E.  C.  L.  112,) 
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where  the  plaintiff  offered  in  evidence  against  a  sheriff,  declarations 
made  by  hia  undersheriff,  after  the  latter  had  gone  out  of  office. 

Again,  it  is  said,  that  these  declarations  were  made  by  one  of  sev- 
eral agents,  who  had  no  power  alone  to  bind  the  company.  But  the 
question  was,  not  as  *t(?  the  sufficiency  arid  effect  of  the  declarations, 
but  whether  they  were  admissible,  as  evidence.  For  aught  that  ap- 
pears, there  might  have  been  other  evidence  in  relation  to  the  acts  of 
the  other  agents.  Indeed,  the  case  states,  that,  among  other  evidence, 
this  testimony  was  offered;  thereby  implying  that  there  was  other 
evidence  upon  the  subject.  But  however  this  may  be,  the  plaintiffs 
in  error  cannot  avail  themselves  of  the  objection  in  that  form,  because 
it  was  not  so  made  on  .the  trial. 

In  the  next  place,  if  the  testimony  was  admissible,  did  the  court 
below  err,  -in  refusing  to  grant  a  new  trial,  for  the  purpose  of  enabling 
the  plaintiffs  in  error  to-  procure  the  attendance  of  Dehone,  as  a  wit- 
ness, to  contradict  that  testimony  ? 

This  was  a  matter  entirely  within  the  discretion  of  the  court,  and 
as  such,  furnishes  no  ground  for  a  writ  of  error.  The  authorities  upon 
this  subject  are  numerous  and  decisive.  Lester  v.  The  State,  11  Conn. 
R.  418  ;  White  v.  Trinity  Church,  5  lb.  187 ;  MagUl  v.  Lyman,  6  lb. 
59 ;  Lyman  v.  .Magill,  lb.  69. 

But  was  this  discretion  improperly  exercised  ?  Were  a  new  trial 
granted,  how  does  it  appear  that  a  different  result  would  be  produced  ? 
The  only  evidence  which  the  plaintiffs  in  error  show  that  they  can 
produce  upon  another  trial,  is  that  of  Dehone,  merely  to  contradict 
the  testimony  of  Story  as  to  his  declarations;  and  it  is  nowhere 
shown  by.  them,  that  there  was  not  other  testimony  besides  that  of 
Story,  proving  the  declarations  rha.de  by  Dehone. 

How  can  the  court  see,  that  the  testimony  of  Dehone  would  over- 
balance that  of  Story ;  or  if  it  did,  that  there  was  not  an  abundance 
of  other  evidence  to  support  the  claim  of  the  plaintiff,  aside  from  the 
testimony  of  Story  ?  Enough  is  not  shown  to  make  it  appear  that 
injustice  was  done  on  the  trial. 

Again,  why  was  not  Dehone  produced  on  the  trial  as  a  ■witness? 
The  plaintiffs  in  error  knew,  or  had  the  means  of  knowing,  for  what 
they  were  sufed ;  for  they  were  entitled  to  oyer  of  the  account  of  the 
defendant  in  error.  They  also^  knew  that  Dehone,  at  the  time  the 
services  were  performed,  was  one  of  their  agents,  who  had  power,  if 
necessary,  to  'employ  the  defendant  to  perform  the  work  charged. 
Why  were  not  their  agents  produced  on  the  trial,  to  show  what  con- 
tracts they  had  made?  There  may  have  been  good  reason  for  this 
omission ;  but  it  is  not  shown.  A  new  trial  will  never  be  granted  for 
the  purpose  of  admitting  further  evidence,  if  that  evidence  might  have 
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been  adduced  on  the  former  trial,  by  the  use  of  due  diligence.     Bar- 
ber V.  Brace,  3  Conn.  R.  9. 

The  judgment  of  the  superior  court  must,  therefore,  be  affirmed. 

In  this  opinion  the  other  judges  concurred. 

Judgement  affirmed. 


Beers  v.  The  Housatonic  Railroad  Company.^ 

Fairfield;  June,  1849. 

Negligence — Degree  of  Care  required  of  Parties  —  Negligence  not 
amounting  to  want  of  reasonable  Care  in  Plaintiffs,  no  bar  to  re- 
covery of  Damages. 

Whether  there  was  negligence,  or  want  of  care,  in  whatever  degree,  in  either  of  -the  parties, 
is  a  question  of  fact,  to  be  determined  by  the  jury ;  and  whether  the  circumstanfces  attend- 
ing the  transaction,  constitute  such  negligence  or  want  of  care,  will  not,  though  admitted, 
he  decided  by  the  court,,  as  matter  of  law,  but  will  be  left  to  the  jury,  as  evidence,  for 
them  to  pass  upon.  •    , 

This  is  especially  true,  where  the  circumstances  in  question  are  but  a  part  of  the  evidence 
in  the  cause. 

In  an  action  for  an  injury  to  the  plaintiff,  resulting  from  the  negligeiice  of  the  defendant, 
the  care  required  of  the  plaintiff,  is  that  degree  of  cai'e  which  may  reasonably  be  ex- 
pected from  one  in  his  situation — that  is,  reasonable  care;  and  if  this  degree  of  care  be 
exercised  by  him,  the  want  of  a  less  degree  will  not  preclude  him  from  a  recovery  for  the 
negligence  of  the  defendant. 

What  will  be  deemed  reasonable  care,  in  any  case,  will  depend  on  the  peculiar  circumstances 
of  that  particular  case. 

There  is  no  distinction'between  railroads  and  ordinary  highways,  in  regard  to  the  degree  of 
care,  which  the  law^requires  on  the  partiof  those  who  have  the  direction  or  management 
of  vehicles  upon  them. 

As  to  the  adaptedness  of  the  charge  to  the  case,  and  to  the  claims  of  the  defendants. 

This  was  an  action  on  the  case,  to  recover  damages  for  injuries 
done  to  the  plaintifPs  oxen,  by  the  locomotive  of  the  defendants, 
through  the  carelessness  of  their  servants. 

The  cause  was  tried,  on  thfe  general  issue,  at  Fairfield,  February 
term,  1849.  i 

On  the  trial,  the  plaintiff  introduced  evidence  to  show,  that  John  B. 
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Beers,  the  son  and  servant  of  the  plaintiff,  was  driving  fifteen  or  six- 
teen head  of  cattle  belonging  to  the  plaintiff,  from  the  east  to  the 
west,  alopg  a  public  highway,  which  crosses  the  railroad  of  the 
defendants,  near  the  dwelling-house  of  S.  N.  Glover,  in  Newtown ; 
that  several  of  said  cattle  got  upon  the  track  of  the  railroad,  at  the 
point  of  intersection,  and  were  there  so  much  injured,  as  to  be  ren- 
dered wholly  useless,  by  the  locomotive  of  the  defendants,  coming 
from  the  south ;  an(J  that  such  injuries  were  owing  to  the  negligence 
of  the  defendants'  servants. 

The  defendants  claimed,  and  introduced  evidence  to  show,  that 
their  servants  had  not  been  guilty  of  negligence. 

The  witnesses  for  the  plaintiff  testified,  that  the  cars  of  the 
defendants  came  along  at  about  the  usual  time  for  them  to  pass, 
although  the  tinSe  of  their  arrival  varied  considerably  from  day  to 
day,  and  at  the"  usual  speed  of  about  twenty  miles  an  hour ;  that 
John  B.  Beers,  who  was  driving  the  cattle,  was  between  fifteen  and 
tweiity  rods  from  the  point  of  intersection,  when  the  cars  struck 
them ;  that  he  knew  that  it  was  about  the  usual  time  for  the  cars  to 
pass ;  that  the  cattle  were  scattered  along  from  the  place  where  he 
was,  to  the  railroad,  in  the  same  manner  as  "cattle  always  are,  when 
properly  and  carefully  driven  along  the  highway ;  that  he  was  driving 
them  in  the  usual  manner  of  driving  cattle  on  highways,  and  tlfet  he 
was  too  far  distant  from  the  point  of  intersection  to  be  able,  if  he  had 
tried,  to  reach  them,  after  the  cars  appeared  in  sight ;  but  when  he 
discovered  the  locomotive,  he  used  every  exertion  in  his  power  to 
drive  the  cattle  off  the  track,  a,nd  caused  said  Glover,  who  was  nearer 
to  them  than  he  was,  to  aid  him  in  so  doing,  but  that  their  efforts,  for 
this  purpose  were  unavailing ;  that  no  other  precautions  were-  taken 
by  him,  to  prevent  the  cattle  from  being  on  the  track,  when  the  loco- 
motive arrived. 

The  defendants  claimed,  that  these  facts,  which  were  not  disputed, 
constituted,  under  the  circumstances,  the  want  of  ordinary  and  rea- 
sonable care  on  the  part  of  the  plaintiff;  and  that  although  the 
defendants  were  guilty  of  negligence,  the  court  should  charge  the 
jury,  as  matter  of  law,  that  these  admitted  facts  constituted  the  want 
of  reasonable  and  ordinary  care  on  the  part  of  the  plaintiff;  and  that, 
if  the  jury  should  find,  that  they  contributed  sujjstanti'ally  to  the 
occurrence  of  the  injury  complained  of,  the  plaintiff  could  not  re- 
cover.    But  the  court  did  not  so  charge  the  jury. 

The  defendants  also  claimed  to  have  proved,  that  the  negligence 
of  the  plaintiff  contributed,  with  the  negligence  of  the  defendants,  to 
produce  the  injury;  and  they  requested  the  court  to  charge  the  jury, 
that  the  plaintiff  could  not  recover,  if  they  should  find,  that  the 
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injury  was  occasioned,  in  some  degree,  by  the  negligence  of  the  de- 
fendants, and  they  should  also  find,  that  there  was  a  want  of  ordinary 
care,  on  the  part  of  the  plaintiff,  which  contributed,  in  any  substan- 
tial degree,  to  produce  the  injury. 

The  court  charged  the  jury,  that  if  there  was  negligence,  in  this 
case,  on  the  part  both  of  the  plaintiff  and  of  the  defendants,  and  the 
plaintiff,  by  the  exercise  of  ordinary  care,  could  have  avoided  the 
injury,  and  he  did  not  exercise  such  care,  and  thereby  cqntributed,  in 
any  degree,  to  the  injury,  he  could  not  recover  ;  but  ^at  if  the  plain- 
tiff could  not,  by  the  exercise  of  ordinary  care,  have  avoided  the 
injury,  the  want  of  such  care  on  his  part,  would  not  preclude  him 
from  a  recovery. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  one  hundred  and 
fifty  dollars  damages;  and  the  defendants  thereupon  moved  for  a 
new  trial,  for  a  misdirection. 

Button,  (with  whom  was  Belden,)  in  support  of  the  motion,  con- 
tended, 1.  That  it  was  the  duty  of  the  court,  on  the  admitted  facts, 
to  charge  the  jury,  that  the  plaintiffs  could  not  recover.  The  princi- 
ple sanctioned  by  the  court,  in  refusing  to  give  the  charge  requested, 
IS,  that  men  need  not  use.  any  more  care  in  driving  cattle  across  a 
raUrfed,  even  at  the  usual  time  of  the  passing  of  the  cars,  than  men 
ordinarily  exercise  in  driving  cattle  on  highways.  Such  a  position  is 
repugnant  to  common  sense,  and  to  common  law.  The  facts  being 
admitted,  it  wag  the  duty  of  the  .court  to  tell  the  jury  what  the  law 
was.  In  England,  a  nonsuit  would  have  been  ordered.  According 
to  our  practice,  the  same  result  is  produced,  by  directing  the  iurv  to 
find  for  the  defendant.  .  o         j    j 

2.  That  the  charge  which  the  court  did  give,  was  incorrect  ■  If 
there  was  negligence  on  the  part  of  both,  the  plaintiff  could  not 
recover;  and  so  the  jury  should  have  been  instructed.  To  support 
this  action,  two  things  must  concur -negligence,  in  the  defendant, 
and  ordinary  care  in  the  plaintiff.  Butterfield  v.  Forrester,  11  East,  60  • 
Vanderplank  v.  Miller,  1  Moo.  &  Malk.  169,  (22  E.  C  L  280)  •  Sills 
V.  Brown,  9  Car.  &  Pa.  601,  (38  E.  C.  L.  245).  And  the  burden  of 
proof  IS  on  the  plaintiff,  not  only  to  show  negligence  pn  the  part  of 

S'ptrii  '  r^t  °f  "^'^  '^''  °''  ^''  °^"  P^'*-  Lane  v.  Crombie, 
^-'i  ricK.  177.  The  plaintiff  cannot  excuse  the.  want  of  ordinary  care 
on  his  part,  so  as  to  entitle  himself,  to  a  recovery,  by  alleging  that  if 
he  had  used  it,  it  would  not  have  prevented  the  fn^nf  5hetw 
requires  ordinary  car.  in  the  plaintiff,  as  a  prerequisite  to  support  Z 
action ;  and  without  this,  he  is  not  rectus.m  curia.  ^^ 

3.  That  If  the  charge,  as  an  abstract  proposition,  was  not  errone- 
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ous,  still  it  was  not  adapted  to  the  case  —  it  did  not  meet  the  claims 
of  the  defendants. 

Hawley  and  Stvrges,  contra,  contended,  1.  That  there  was  no  error 
in  omitting  to  instruct  the  jury,  that  the  facts  stated  in  the  motion, 
constituted  the  want  -of  ordinary  care,  on  the  part  of  the  plaintiff; 
for,  in  the  first  place,  this  was  a  question  within  the  appropriate  prov- 
ince of  the  jury;  secondly,  the  motion  does  not  profess  to  state  aU 
the  facts  and  circumstances  directly  affecting'  the  question  of  negli- 
gence, and  which  must  have  necessarily  appeared  in  evidence  —  such  ■ 
as  the  distance  at  which  the  approach  of  the  cars  could  be  seen,  the 
grade  and  condition  of  the  road,  &c. 
*  2.  That  there  was  no  error  in.the  charge  that  was  given.  Lynch  v. 
Nurdin,  1  Adol.  &  Ell.  N..  S.  29,  (41  E.  C.  L.  422);  Marriott  v. 
Stanley,  1  Man.  &  Gran.  568,  (39  E.  C.  L.  559) ;  Bridge  v.  Grand 
Junction  Railway  Co.  3  Mees.  &  Wels.  244,  (cited  39  E.  C.  L.  562) ; 
Lowell  V.  Boston  &  Lowell  Railroad  Co.  23  Pick.  24;  s.  c.  1  Am. 
Rail.  Cas.  284 ;  Johnson  v.  Patterson,  14  Conn.  R.  1. 

Storks,  J.  The  first  exception  taken  to  the  charge  below,  is,  that 
the  court  did  not  instruct  the  jury,  as  matter  of  law,  that  the  facts 
detailed  in  -the  motion,  as  testified  by  the  plaintiffs  witnesses,  and 
which  were  not  disputed,  (and  which  were  only  a  part  of  the  facts 
claimed  to  be  proved  by  the  plaintiff,)  constituted  a  want  of  ordinary 
and  reasonable  care  on  his  part.  "When  it  is  considered,  that  negli- 
gence, or  a  want  of  due  care,  was  here  the  main  fact  to  be  ascer- 
tained, and  that  the  facts,  or  more  correctly  speaking,^the  circum- 
stances, thus  given  in  evidence,  were  only«evidential  of  such  main 
fact,  and  conducing  to  prove  it,  it  is  obvious,  that  the  court  could  not 
have  pronounced  that  those  circumstances  proved  the  existence  of 
negligence,  or  a  want  of  due  care,  on  the  part  of  the  plaintiff,  with- 
out encroaching  on  the  rights  of  the  jury,  whose  exclusive  province  it 
was,  to  weigh  the  evidence,  and  determine  whether  it  was  sufiicient 
for  that  purpose.  K  it  were  competent  for  the  defendants  to  have 
availed  themselves  of  a  want  of  ordinary  and  reasonable  care,  on  the 
part  of  the  plaintiff,  by  a  special  plea,  and  that  plea  sRould  allege 
merely  the  facts  or  circumstances  on  which  the  defendants  claim,  that 
the  court  should  have  declared  to  the  jury,  that  such  want  ai  care 
was  proved ;  or  if  they  had  been  found,  in  a  special  verdict,  by  the 
jury ;  it  is  quite  clear,  that  such  plea  or  verdict  would  be  unavailable 
to  the  defendants  on  this  question,  for  the  reason  that  the  one  would 
allege,  and  the  other, would  find,  only  the  evidence  of  the  fact  in 
issue,  and  not  the  fact  itself:  it  not  being  the  duty  of  the  court  to 
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draw  inferences  from  evidence,  but  only  to  pronounce  legal  conclu^ 
sions  from  facts  admitted  or  properly  found.  Whether  there  was 
negligence,  or  a  want  of  care,  of  whatever  degree,  was,  from  its  very 
nature,  a  question  of  fact,  and  therefore  to  be  decided  by  the  jury. 
Aldridge  v.  Great  W.  Railway  Co.  1  Eng.  Railway  Cases,  852. 

But,  in  the  next  place,  the  evidence  of  the  plaintiff,  on  which  it 
was  claimed,  by  the  defendants,  that  the  court  should  decide  on  the 
existence  of  a  want  of  due  care,  was  only  a  part  of  the  evidence 
adduced  by  the  plaintiff.  '  It  is  not  competent  for  the  defendant  thus 
to  select  a  part  of  the  facts  which  the  plaintiff  claims  to  have  proved, 
and  require  a  charge  on  them,  since  it  is  obvious,  that  the  other  facts 
proved  by  him  might  materially  vary  the  conclusion  which  would  be 
derived  from  those'  thus  selected.  The  plaintiff  has  a  right  to  have* 
them  all  considered  and  weighed  together ;  unless,  indeed,  the  ■  effect 
of  the  facts  thus  sel,ect.ed,  could  not  be  varied,  by  the  others  which 
might  be  proved ;  which  cannot  be  claimed,  in  this  instance.  A  more 
perfect  illustration  of  the  groundlessness  of  this  exception,  for  either 
of  these  reasons,  could  not  be  furnished,  than  by  adverting  to  the 
facts  i^^  the  present  case,  on  the  effect  of  which  the  court  below  were 
requested  to  decide. 

The  other  exception  to  the  charge  below,  respects  its  correctness  as 
to  the  effect  of  the  concurrence  of  negligence,  on  the  part  of  the 
plaintifij  with  that  of  the  defendants,  in  producing  the  injury  com- 
plained of. 

The  claim  made  and  argued  before  us,  by  the  defendants,  is,  that 
the  concurrence  of  any  negligence  on  the  part  of  the  plaintiff,  of 
whatever  degree,  in  producing  that  injury,  constituted  a  defence  in 
this  action,  and  that  the  jury  should  have  been  so  instructed.  It 
would  be  a  sufficient  answer  to  this  claim,  that  this  question  was  not 
made  or  presented  by  the  defendants  on  the  trial.  They  requested 
only,  that  the  jury  should  be  inslaructed,  that  the  plaintiff  could  not 
recover,  if  they  should  find,  that  there  was  a  want  of  ordinary  care, 
on  his  part,  which  contributed,  in  any  substantial  degree,  to  produce 
said' injury,  although  the  injury  Was  occasioned,  in  some  degree,  by 
the  negligence  of  the  defendants ;  thus  impliedly  conceding,  that  if 
there  was,  8n  the  part  of  the  plaintiff  a  degree  of  negligence,  which 
did  not  amount  to  a  want  of  ordinary  care,  it  would  not  preclude  a 
recovery  by  him.  •  The  court  below  met  the  claim  of  the  defendants 
precisely,  and  charged  the  jury,  certainly  as  favorably  to  them  as  they 
requested,  and  perhaps  even  more  so ;  for  they  were  instructed,  that 
if  there  was  negligence  ■  on  the  part,  of  both  of  the  parties,  and  the 
plaintiff,  by  the  exercise  of  ordinary  care,  could  have  avoided  the 
injury,  and. he  did  not  exercise  such  care,  and  thereby  contributed,  in 
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any  degree,  to  the  injury,  he  could  not  recover ;  but  that  if  he  could 
not,  by  the  exercise  of  ordinary  care,  have  avoided  the  injury,  the 
want  of  such  care,  on  his  part,  would  not  preclude  him  from  recover- 
ing. Whatever  we  might  think,  therefore,  of  the  point  presented 
before  us^  by  the  defendants,  as  to  the  effect  of  negligence  on  the 
part  of  the  plaintiff,  not  amounting  to  a  want  df  ordinary  care,  they 
would  not,  under  the  circumstances,  be  entitled  to  a  new  trial,  on 
account  of  the  manner  in  which  the  cause  was  presented  to  the 
jury. 

•  "We  think,  however,  that  the  charge  was  adapted  to  the  case,  and 
that  the  principles  embraced  iii  it  are  correct.  There  having  been 
negligence  on  the  part  of  the  defendants,  it  was.not  sufEciejit  for 
them,  in  order  to  excuse  themselves,  to  show  merely,  that  there  was  a 
want  of  care  on  the  part  of  the  plaintiff,  unless  it  was  a  want  of  such 
a,  degree  of  care  as  it  was  incumbent  on  the  plaintiff  to  exercise.  In 
other  words,  if  the  plaintiff  exercised  all  the  care  that  the  law  re- 
quired of  him,  the  defendants  cannot  deliver  themselves  from  th,e 
effect  of  negligence  on  their  own  part.  Otherwise,  the  plaintiff  would 
be  left  without  redress  for  an  injury,  wrongfully  inflicted  on  him,  by 
the  defendants,  when  the  former  had  been  guilty  -of  no  want-  of  duty. 
The  rational  rule,  and  the  one,  as  we  think,  established  by  the  best 
authorities^  in  reference  to  the  care  incumbent  on  the  plaintiff,  is,  that 
it  must  be  ordinary  care,  as  it  is  termed,  which,  as  stated  by  Lord 
Denman,  C.  J.  in  Lynch  v.  Nurdin,  1  Adol.  &  El.  N.  S.  36,  (41  B. 
C.  L.  422,  425,)  in  interpreting  that  phrase  as  used  by  Lord  EUenbo- 
rough,  in  Butterfield  v.  Forrester,  11  East,  60,  means,  "  that  degree  of 
care,  which  may  reasonably  be  expected  ftom  a  person  in  the  plain- 
tifl''s  situation,"  and  is  synonymous  with  reasonable  care.  It  would 
seem,  that  the  principle,  that  one  who  had  himself  used  reasonable 
care,  but  had,  notwithstanding,  suffered  an  injury  from  the  negligence 
of  another,  should  have  redress  for  that  injury,  is  so  obviously  just, 
that  it  carried  with  it  i^s  own  vindication.  But  it  does  not  rest  on  its 
own  inherent  reasonableness.  The  authorities  in  support  of  it  are 
■  numerous  and  explicit :  and  although  it  has  been  supposed,  that  the 
cases  go  so  far  as  to  decide  that  the  Vant  of  any  degree  of  care  what- 
ever, however  gi-eat,  on  the  part  of  the  plaintiff,  concurring  with  the 
negligence  of  the  defendant,  will  preclude  a  recovery,  by  the  former, 
we  are  satisfied,  aftei'  a  careful  examination  of  aU  the  cases,  that  no 
well  considered  case,  properly  understood,  sustains  that  position. 
Without  scrutinizing  in  detail  the  cases  which  are  deemed  to  favor 
this  doctrine,  it  will  be  apparent,  on  an  examination  of  them,  that 
this  erroneous  inxpression  has  arisen  from  a  want  of  precision  in  some 
of  them,  in' the  manner  of  laying  down  the  rule,  which  was  deemed 
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applicable  to  them  by  the  judges,  and  from  an  incorrect  apprehension 
of  their  language  in  others.  It  will  be  found,  in  looking  at  the  cir- 
cumstances, of  those  cases,  that  the  fault  or  negligence  of  the  plain- 
tiff, to  which  the  judges  alluded  as  being  that  wjiich  would  preclude 
a  recovery,  if  it  concurred  with  the  negligence  of  the  defendant,  con- 
sisted, not  of  the  leEtst  degree  of  negligence,  but  of  such  a  de^ee  as 
would  amount  to  the  want  of  ordinary  or  reasonable  care  ;  and  that, 
although  it  was  not  characterized,  by  those  terms,  it  was  obviously' 
the  degree  of  negligence  or  fault  which  was-  intended ;  and  in  several 
of  them,  the  right  of  the  plaintiff  to  recover,  is  expressly  placed  on 
the  question  whether  he  exercised  ordinary  or  reasonable  care  t©  avoid 
the  consequence  (jf  the  defendant's  negligence.  PluckweU  v.  Wilson, 
5  Car.  &  Pa.  375,  (24  E.  C.  L.  368) ;  Luxford  v.  Large,  lb.  421, 
(24  B.  C.-L.  391) ;  Williams  v.  Holland,  6  lb.  23,  (25  E.  C.  L..  261) ; 
Vanderplank  v.  Miller,  1  Moo.  &  Malk.  169,  (22.  E.  C.  L.  280); 
Woolf  V.  Beard,  8*  Car.  &  Pa.  373,  (34  E.  C.  L..435) ;  Sills  v.  Brown, 
9  lb.  601,  (38  E.  C.  L.  245) ;  Flower  v.  Adam,  2  Taunt.  314 ;  Haw- 
kins V.  Cooper,  8  Car.  &  Pa.  473,  (34  E.  C.  L.  485) ;  Lock  v.  Sew- 
ard, 4  lb.  106,  (19  E.  C.  L.  298) ;  Wayde  v.-  Lady  Carr,  2  Dowl.  & 
Eyl.  255,  (16  E.  C.  L.  84). 

In  Butterfield  v.  Forrester,  11  East,  60,  which  was  an  action  on  the 
case  for  obstructing  a  highway,  by  means  of  which  obstruction  the 
plaintiff,  who  was  riding  along  the  road,  was  thrown  down  with  his 
horse,  and  injured,  the  court  sustained  the  direction  below,  that  the 
right  of  the  plaintiff  to  recover,  depended  on  whether  he  was  riding 
with  reasonable  care,  when  he  met  with  the  obstruction.  Bayley,  J. 
said :  "  If  he  had  used  ordinary  care,  he  must  have  seen  the  obstruc- 
tion ;  so  that  the  accident  appeared  to  happen  entirely  from  his  own 
fault."  Lord  EUenborough,  C.  J.,  said :  "  A  party  is  not  to  cast  him- 
self upon  an  obstruction,  which  has  been  made  by  the  fault  of 
another,  and  avail  himself  of  it,  if  he  does  not  himself  use  common 
and  ordinary  caution  to  be  in  the  right.  One  person  being  in  fault 
will  not  dispense  with  another's  using  ordinary  care  for  himself.  Two 
things  must  concur  to  support  this  action ';  an  obstruction  in  the 
road,  by  the  fault  of  the  defendant,  and  no  want  of  ordinary  care  to 
avoid  it,  on  the  part  of  the  plaintiff."  In  Lynch  v.  Nurdin,  Lqrd 
Denman,  in  delivering  the  opinion  of  the  com-t,  says,  that  this  doc- 
trine of  Lord  EUenborough  has  been  since  generally  adopted. 

In  Marriott  v.  Stanley,  1  Mann.  &  Gran.  568,  ^39  E.  C.  L.  559,) 
which  was  an  action  on  the  case  for  an  injury  which  the  plaintiff  had 
sustained  from  being  thrown  down  upon  iron  instruments  placed  in 
the  highway,  the  judge  put  the  right  of  the  plaintiff  to  recover,  on 
the  question  whether  there  was  a  wrongful  act,  oh  the  part  of  the  de- 
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fendant,  and  reasonable  and  ordinary  care,  on  the  part  of  the  plain- 
tiff; and  the  charge  was  sustained.  The  instruction  of  the  'judge,  in 
that  case,  to  the  jury,  that  the  defendant  would  be  entitled  to  a  ver- 
dict, if  they  found  that  the  plaintiff,  in  any  degree,  contributed  to 
the  injury  of  which  he  complained,  was  given,  in  connection  with, 
and  was  obviously  intended  to  be  understood  with  reference  to,  the 
principle  just  before  stated,  that  the  plaintiff  must  have  used  reasona- 
ble and  ordinary  care ;  and  its  meaning  was,  that  he  could  not 
recover,  if,  by  the  want  of  such  care,  he  had,  in  any  degree,  contribut- 
ed to  the  injury;  for  the  judge  expressly  founded  his  charge  on  the 
case  of  Butterfield  v.  Forrester. 

The  cases  of  Bird  v.  Holbrook,  4  Bing.  628,  (15  E.  C.  L.  91,)  and 
Lynch  v.  Nurdin,  1  Adol.  &  Ellis,  N.  S.  30f  are  decisive  authorities, 
to  show  that,  in  an  action  for  the  negligence  of  the  defendant,  the 
fact  that  the  plaintiff  contributed  to  the  injury,  by  his  own  unlawful 
act,  does  not  necessarily  bar  him  .  from  a  recovery,  if  there  was,  on 
the  part  of  the  plaintiff,  the  exercise  of  ordinary  care.  It  appeared, 
in  the  latter  case,  that  the  defendant's  cart  was  in  a  street  under  the 
charge  of  his  carman ;  that  the  carman  went  into  a  -house,  and  left 
the  horse  and  cart  standing  at  the  door,  without  any  person  to  take 
care  of  them,  for  about  half  an  hour ;  that  the  plaintiff,  who  was  a 
boy  under  seven  years  of  age,  and  several  other  children,  were  about 
the  cart,  and  the  plaintiff,  during  the  carman's  absence,  got  upon  it ; 
that  another  boy  led  the  horse  on,  and  the  plaintiff,  who  at  the  time 
was  getting  off  the  shaft,  fell,  and  was  run  over  by  the  wheel,  and  his 
eg  was  broken.  The  court  held,  that  it  was  properly  left  to  the  jury, 
whether  the  defendant's  conduct  was  negligent,  and  that  negligence 
caused  the  injury.  On  a  motion  for  a  new  trial,  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against  evidence,  the  rule  was 
discharged.  Lord  Denman,  C.  J.  in  giving  the  opinion  of  the  court, 
says :  "  In  the  present  case,  the  fact  appears,  that  the  plaintiff  has 

.  done  wrong ;  he  had  no  right  to  enter  the  cart ;  and  abstaining  from 
doing  so,  he  would  have  escaped  the  mischief;  certainly,  he  was  a 
cooperating  cause  of  his  own  misfortune,  by  doing  an  unlawful  act ; 
and  the  question  arises,  whether  that  fact  alone,  must  deprive  the 
child  of  his  remedy.  The  legal  proposition,  that  one  who  has,  by  his 
own  negligence,  contributed  to  the  injury  of  which  he  complains, 
cannot  maintain  his  action  against  another,  in  respect  of  it,  has  re- 
ceived some  qualifications.  Indeed,  Lord  EUenborough's  doctrine  in 
Butterfield  v.  Forrester,  which  has  been  generally  adopted  since, 
would  not  set  up  the,  want  of  a  superior  degree  of  skill  or  care  as  a 

^bar  to  the  claim  for  redress.     Ordinary  care  must  mean,  that  degree 
of  care,  which  may  reasonably  be  expected  from  a  person  in  the 
VOL.  II.  —  AM.  R.  CA.  11 


122  AMERICAN  RAILWAY   CASES. 

a — 


Beers  o.  Housatonie  Bailroad  Company. 


plaintiff's  situation ;  and  this  would  evidently  be  very  small  indeed, 
iia  so  young  a  child.  But  this  case  presents  more  than  the  want  of 
care ;  we  find  in  it  the  positive  misconduct  of  the  plaintiff,  an  active 
instrument  towards  the  effect.  We  have  here  express  authorities  for 
our  guidance."  And  after  referring  to  the  cases  of  Eott  v.  Wilkes, 
3  B,  &  Aid.  304,  (5  E.  C.  L.  295) ;  Bird  v.  Holbrook,  {ubi  supra,)  and 
Dean  v.  Clayton,  7  Taunt.  489,  he  says :  "  Bird  v.  Holbrook  is  a  decis- 
ive authority  against  the  general  proposition,  that  misconduct,  even 
wilfut  and  culpable  misconduct,  must  necessarily  exclude  the  plain- 
tiff who  is  guilty  of  it,  from  a  right  to  sue.  I  remember  being  pres- 
ent at  a  trial  at  Warwich,  before  Lord  Chief  Baron  EicJiards,  where 
the  same  law  prevailed.  The  case  is  mentioned  in  Bird  v.  Holbrook. 
A  boy  having  received  -serious  injury  from  a  spring-gun  placed  in  a 
garden,  where  he  was  trespassing,  recovered  a  verdict  for  120^.  dam- 
ages, which  was  much  considered,  and  never  disturbed."  The  verdict 
was  sustained,  on  the  ground,  that  the  plaintiff,  under  the  circum- 
stances, was  not  guilty  of  a  want  of  ordinary  or  reasonable  care,  not- 
withstanding his  misconduct  concurred  in  producing  the  injury. 

The  question  which  we  are  considering,  was  presented  in  the  most 
direct  and  precise  form  in  Bridge  v.  The  Grand  Junction  Railway  Co. 
3  M.  &  W.  244.  That  was  an  action  for  the  negligent  management 
of  a  train  of  railway  carriages,  whereby  it  ran  against  another  train, 
in  one  of  which  the  plaintiff  was  riding,  and  injured  him.  There 
was  a  special  plea,  stating,  that  the  parties  having  the  management 
of  the  train  in  which  the  plaintiff  was,  managed  it  so  carelessly,  neg- 
ligently, and  improperly,  that  in  part  by  their  negligence,  as  well  as  in 
part  by  the  plaintiff's  negligence,  the  defendants'  train  ran  against 
the  other,  and  caused  the  injuries  to  the  plaintiff.  The  plea  was  held 
bad  in  substance,  because  it  did  not  aver,  that  by  ordinary  care,  the 
plaintiff  could  have  avoided  the  consequence  of  the  defendants'  neg- 
ligence. Lord  Abinger,  C.  B.  says :  "  The  negligence  of  the  plaintiff, 
in  order  to  preclude  him  from  recovering,  must  be  such  as  that  he . 
could,  by  ordinary  care,  have  avoided  the  consequences  of  the  de- 
fendants' negligence."  Parke,  B.  says :  "  All  the  facts  alleged  in  the 
plea,  may  be  true ;  there  may  have  been  negligence  in  both  parties ; 
arid  yet  the  plaintiff  may  be  entitled  to  recover.  The  rule  of  law  is 
laid  down  with  perfect  correctness  in  the  case  of  Butterfield  v.  fox- 
rester ;  and  that  rule  is,  that  although  there  may  have  been  negligence 
on  the  part  of  the  plaintiff,  yet,  unless  he  might,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  the  defendant's  neg- 
ligence, he  is  entitled  to  recover;  if,  by  ordinary  care,  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong.  This  is  the  only 
way  in  which  the  rule,  as  to  the  exercise  of  ordinary  care,  is  applica- 
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ble  to  questions  of  this  kind."  And  in  Davies  v.  Mann,  10  M.  &  "W. 
545,  which  was  an  action  of  the  same  description,  the  same  principle 
is  established.  A  reference  to  the  authorities  in  this  country,  will 
show,  that  the  same  rule  is  here  adopted.  Smith  v.  Smith,  2  Pick. 
621 ;  Thompson  v.  Bridgewater,  7  lb.  188 ;  Lane  v.  Crombie,  12  lb. 
177;  Adams  v.  Carlisle,  21  lb.  146;  Parker  v.  Adams,  12  Mete.  415; 
Washburn  v.  Tracy,  2  Chip.  128 ;  Kinnard  v.  Burton,  12  Shep.  39. 

We  do  not  accede  to  the  suggestion,  that  there  is  any  distinction 
between  railroads  and  ordinary  highways,  in  regard  to  the  degree  of 
care  which  the  law  requires,  on  the  part  of  those  who  have  the  direc- 
tion or  management  of  vehicles  upon  them.  The  rule  is  the  same  on 
this  subject,  whether  they  are  driven  or  propelled  on  one  or  the  other 
of  these  roads,  and  where  there  is  an  interference,  whether  one  of 
them  crosses  a  road  of  the  same,  or  of  the  other  kind.  The  proprie- 
tors of  railroads  have  no  immunity,  which  excuses  them  for  a  less,  or 
authorizes  them  to  require  a  greater,  degree  of  care,  when  about  to 
cross  an  ordinary  road,  than  if  theirs  was  one  of  the  latter  descrip- 
tion. Reasonable  care  is  that  which  is  required,  on  the  part  of  those 
who  have  the  management  of  vehicles  on  either  of  them,  in  all  cases. 
By  this,  we  do  not  mean  to  be  understood,  that  the  same  particular  pre- 
cautions, the  same  specific,  preventive  measures,  are  required  or  toler- 
ated indiscriminately,  in  all  these  cases ;  or,  in  other  words,  that  they 
would  invariably  constitute  reasonable  care.  It  is,  from  the  very 
nature  of  the  case,  impossible  for  the  law  to  prescribe  the  determinate 
acts,  which,  in  any  case,  much  less  those  which  in  all  cases,  would 
constitute  this  kind  of  care.  What  should  be  deemed  reasonable 
care,  in  any  case,  must  depend  on  the  peculiar  circumstances  of  that 
particular  case.  Those  precautions  which  would  be  reasonable,  in 
some  circumstances;  might  not  be  so,  in  others.  For  instance,  one 
might  safgly  and  properly  drive  on  a  broad,  straight  highway  in  the 
country,  which  is  little  frequented  by  travellers,"  with  a  speed  which 
would. be  imminently  dangerous,  in  a  narrow  and  crooked  street  of  a 
city  which  is  usually  thronged  with  people.  So,  what  would  be 
reasonable  care,  in  one  driving  a  carriage  on  an  ordinary  road,  and 
about  to  meet  another  carriage,  coming  upon  another  road  of  the 
same  description,  which  intersects  it,  might,  if  that  other  were  a  rail- 
road on  which  cars  were  advancing,  be  considered  gross  negligence, 
in  consequence  of  the  velocity  with  which  carriages,  on  the  latter 
kind  of  road,  are  propelled,  and  the  comparative  difficulty  of  control- 
ling them.  So,  for  obvious  reasons,  it  is  usually  less  safe,  to  drive 
rapidly  in  turning  the  corners  or  passing  the  cross  walks  of  streets, 
than  where  the  course  is  straight,  or  there  are  no  such  walks.  Rea- 
sonable care  requires,  that,  in  all  cases,  the  precautions  should  be 
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proportioned  to  the  probable  danger  of  injury ;  and  the  question  as 
to  the  exercise  of  such  care,  is  to  be  determined  Uke  other  questions 
of  fact. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  Judges  concurred. 

New  trial  not  to  he  granted. 


Mann  v.  Cooke.^ 

Hartford,  July,  1850. 

Subscription  for  Stock  —  Personal  Liability  of  Subscribers  —  Power 
of  a  Company  to  accept  Subscriptions  at  less  than  par  valve  of 
Shares  —  Compromise  with  Subscribers  to  accept  a  part  of  the  Price 
of  Shares  invalid. 

A  raiU-oad  company  being  incorporated  by  the  legislature  of  the  State  of  New  York,  its  char- 
ter authorized  the  directors  to  require  payment  of  subscriptions  to  the  capital  stock,  under 
the  penalty  of  the  forfeiture  of  the  shares,  with  the  payments  made  thereon.  This  com- 
pany was  duly  organized  under  its  charter,  its  original  capital  fully  subscribed,  and  ten 
per  cent,  thereof  paid  in.  Afterwards  authority  was  given  to  increase  the  capital  stock. 
Soon  after  the  original  stock  was  taken  up,  M.  purchased  11,265  shares  of  it,  and  then 
became  insolvent,  and  unable  to  pay  the  unpaid  balance  which  would  be  due  to  the  com- 
pany on  its  calls.  He  thereupon  transferred  these  shares  to  D.  in  trust  for  the  company, 
so  as  to  be  reinvested  therein ;  and  the  company  immediately  received  new  subscriptions 
to  the  same  amount.  Among  the  new  subscribers  was  C.  who  subscribed  for  forty  shares. 
This  subscription  was  made  upon  a  condition  that  all  future  calls  should  be  paid  as  re- 
quired, or  the  shares  should  become  the  property  of  the  company,  and  be  sold  for  its  bene- 
fit. D.  thereupon  made  a  transfer,  on  the  books  of  the  company,  of  fortj'  shares,  to  C, 
who  received  a  certificate  of  ownership  from  the  president.  The  special  terms  of  C.'s  sub- 
scription were  not  known  to  the  other  subscribers ;  all  whose  subscriptions  were  made 
without  any  sjich  condition.  Some  time  afterwards,  the  company  being  largely  indebted 
and  insolvent,  and  the  greater  part  of  the  instalments  on  its  stock  unpaid,  the  president 
made  an  arrangement  with  C.  to  this  effect ;  that  C.  should  immediately  pay  the  instal- 
ments on  twenty  shares  of  Jiis  stock  in  full ;  and  he  was  thereupon  to  be  discharged  from 
all  liability  on  the  other  twenty  shares.  C.  complied  with  these  terms ;  and  the  money  so 
paid  was  applied  for  the  benefit  of  the  company.  A.  was  appointed,  under  the  laws  of  the 
State  of  New  York,  where  the  parties  then  lived,  and  all  the  transactions  took  place,  a 
receiver  of  the  effects  of  the  company,  which  were  duly  assigned  to  him.  On  a  bill  in 
chancery  brought  in  this  State  by  A.  against  the  executiix  of  C.  to  obtain  payment  of 
the  balance  due  on  the  forty  shai-es  subscribed  by  him,  it  was  held,  1.  That  the  provision 
in  the  charter  for  a  forfeiture  of  stock,  on  non-payment  of  instalments,  was  merely  an 
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accumulative  remedy^  and  did  not  supersede  or  impair  any  remedy  otherwise  existing.  2. 
That  in  this  case,  a  subscription  for  shares  of  the  capital  stock,  incurred  a  debt,  which  may 
be  enforced,  by  any  appropriate  common  law  or  equitable  remedy.    3.  That  the  subscrip- 

_  tion  of  C.  for  forty  shares,  though  peculiar  in  its  terms,  and  made  under  peculiar  circum- 
stances, was  not  different  in  its  legal  effect  from  the  other  subscriptions.  4.  That  this 
corporation,  created  as  it  was  for  public  purposes,  could  not  receive  a  subscription,  under 
a  private  arrangement,  at  less  than  the  par  value  of  the  stock,  as  this  would  take  from  the 
company  so  much  of  its  available  means,  and  would  thus  operate  as  a  fraud  upon  credi- 
tors and  other  stockholders.  5.  That  consequently  the  arrangement  made  between  the 
president  of  the  company  and  C,  by  which  C.  was  to  be  discharged  from  the  payment  of 
further  calls  on  twenty  shares  of  the  stock  subscribed  by  him,  was  unavailing,  as  against 
the  receiver,  representing  the  creditors.  6.  That  consequently,  the  plaintiff  was  entitled 
to  a  decree  for  the  unpaid  balance  due  on  the  forty  shares  subscribed  by  C,  with  interest 
thereon. 

These  doctrines  have  been  established,  under  similar  circumstances,  in  the  State  of  TSew 
York. 


This  was  a  bill  in  chancery,  brought  by  John  T.  Mann,  receiver  of 
the  Canajoharie  and  Catskill  Railroad  Company,  against  Annie  E. 
Cooke,  executrix  of  the  last  will  and  testament  of  Edward  P.  Cooke, 
deceased ;  -praying  for  a  decree  ordering  her  to  pay  to  the  plaintiff 
the  amount  remaining  due  and  unpaid  upon  forty  shares  of  the  stock 
of  said  company,  held  by  said  E.  P.  Cooke,  in  his  lifetime,  but  now 
belonging  to  his  estate.  , 

-The  original  charter  of  this  company  was  granted  by  the  legisla- 
ture of  the  State  of  New  York,  April  19,  1830.  It  provided  that  the 
capital  stock  of  the  company  should  be  $600,000,  and  should  be  divided 
into  shares  of  $50  each,  which  should  be  deemed  personal  estate,  and 
transferable  in  such  manner  as  the  by-laws  of  the  corporation  should 
direct.  It  provided  also  for  the  election  of  directors,  five  of  whom 
should  form  a  board,  and  that  they  should  choose  one  out  of  their 
number  to  be  president.  In  a  subsequent  section,  it  was  declared  to 
be  lawfal  for  the  directors  to  require  payment  of  the  sums  to  be  sub- 
scribed to  the  capital  stock,  at  such  times,  and  in  such  proportions,  and 
on  such  conditions,  as  they  should  deem  fit,  under  the  penalty  of  the 
forfeiture  of  all  previous  payments  thereon.  By  an  amendment  of  the 
charter,  passed  April  29,  1838,  the  company  was  authorized  to  in- 
crease its  capital  stock  $400,000;  and  the  directors  were  invested 
with  aU  the  powers  in  respect  to  the  instalments  that  might  be  re- 
(^uired  in  the  filling  up  of  the  additional  stock,  which  they  possessed 
by  the  charter,  in  reference  to  the  original  stock ;  and  particularly, 
they  were  authorized  to  require  payment  of  the  sums  to  be  subscribed 
to  the  additional  stock,  as  weU  as  to  the  original  stock,  at  such  times, 
and  in  such  proportions,  and  on  such  conditions,  as  they  should  see 
fit,  under  the  penalty  of  the  forfeiture  of  their  stock  and  of  previous 
payments  thereon.     By  a  general  statute  law  of  the  State  of  New 
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York,  regarding  corporations,  it  was  provided,  that  if  there  should  be 
any  sum  remaining  due  upon  any  share  of  stock  subscribed  in  such 
corporation,  the  receivers  should  immediately,  proceed  and  recover  the 
same,  unless  the  person  so  indebted  should  be  wholly  insolvent;  and 
for  that  purpose,  might  file  their  bill  in  the  court  of  chancery,  or  com- 
mence and  prosecute  an  action-at  law,  for  the  recovery  of  such  sums, 
without  the  consent  of  any  creditors  of  such  corporation. 

By  legal  proceedings  had  against  the  Canajoharie  and  Catsldll 
Kailroad  Company,  the  stock,  property,  and  effects  of  that  company 
were  sequestered,  and  the  plaintiff  was  duly  appointed  receiver  thereof. 

The  original  stock  was  taken  up  and  subscribed  for  according  to 
the  terms  and  provisions  of  the  charter,  and  without  any  other  quali- 
fication than  such  as  it  contained. 

After  such  stock  was  so  taken  up,  and  the  company  organized, 
namely,  on  the  3d  day  of  July,  1835,  Henry  Marvin  purchased  4,400 
shares,  and  Rodman  G.  Day  7,245  shares ;  but  finding  theinselves 
unable  to  pay  the  balance  remaining  unpaid  upon  such  shares,  they 
sold  and  transferred  the  greater  part  of  them,  namely,  7,215  shares,  to 
Amos  Cornwall,  Peter  S.  Mesick,  and  John  M.  Donelly ;  the  vendors 
retaining  the  balance.  While  the  shares  sold  to  these  persons  stood 
in  their  names  on  the  books  of  the  company,  sundry  persons  sub- 
scribed to  the  stock  of  the  company  the  number  of  shares  set  to  their 
respective  names,  to  an  amount  in  the  whole  equal  to  the  number  of 
shares  so  transferred  to  Cornwall,  Mesick,  and  Donelly ;  and  among 
these  subscribers  was  Edward  P.  Cooke,  of  the  city  of  New  York,  for 
forty  shares.  His  subscription  was  obtained  by  Thomas  B.  Cooke, 
then  president  of  the  company,  in  consequence  of  an  application  pre- 
viously made  to  him,  by  the  subscriber,  to  procure  stock  in  that  com- 
pany, and  was  in  the  following  form :  — 

"  Canajoharie  and  Catskill  Railroad.  The  shares  are  fifty  dollars 
each.  —  The  undersigned  agree  to  pay,  on  the  first  day  of  May  next, 
to  the  president  and  directors  of  the  above  company,  twelve  -f^  dol- 
lars on  each  and  every  share  annexed  to  their  respective  names,  when 
said  shares  are  to  be  transferred  to  each  subscriber  to  this  instrument, 
but  on  condition  that  all  future  calls  legally  made  by  said  board  of 
directors  shall  be  paid  as  required,  or  sEud  shares  shall  become  the 
property  of  the  company,  and  the  president  and  directors  shall  sell  the 
same  for  the  benefit  thereof. 

New  York,  August  13,  1835. 

[Signed]  Edward  P.  Cooke,  forty  shares." 

The  other  subscriptions  were  made  without  any  such  condition. 

E.  P.  Cooke  paid  the  instalments  called  for  on  the  slock  subscribed 
by  him,  amounting  ^  $500,  after  which  the  shares  were  transferred 
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on  the  books  of  the  company,  from  Cornwall,  Mesick,  and  Donelly,  to 
him ;  a  condition  similar  to  that  on  which  his  subscription  was  made, 
being  annexed  to  their  transfer  to  him.  A  certificate  of  his  owner- 
ship of  the  forty  shares,  containing  the  same  condition,  was  thereupon 
issued  to  him,  which  he  received  and  retained. 

The  stock  transferred  by  Marvin  and  Day  to  Cornwall,  Mesick,  and 
Donelly,  was  holden  by  the  latter  in  trust  for  the  company,  although 
it  stood  on  the  books  in  their  names,  as  individuals,  and  not  as 
trustees.^ 

After  the  transfer  to  E.  P.  Cooke,  sundry  other  instalments  were 
called  for;  and  on  the  24th  of  March,  1841,  the  company  being  greatly 
insolvent,  he,  being  abundantly  responsible,  paid  to  Thomas  B.  Cooke, 
then  president  of  the  company,  the  sum  of  $500,  and  received  from 
him  a  writing  of  the  following  tenor  :  — 

"  Received  from  Edward  P.  Cooke,  this  24th  day  of  March,  1841, 
five  hundred  dollars,  which  sum,  in  addition  to  the  sum  of  five  hun- 
dred dollars  heretofore  received  by  the  Canajoharie  and  Catskill  Rail- 
road Company,  completes  a  payment  of  fifty  dollars  on  each  share  of 
twenty  shares  of  the  capital  stock  of  said  company,  namely,  full  pay- 
ment thereon,  part  being  in  advance  of  calls.  In  consideration  of  the 
foregoing  payments,  and  of  the  further  sum  of  one  dollar,  the  receipt 
of  which  is  hereby  acknowledged,  the  said  Cooke  is  hereby  declared 
to  be  entitled  to  a  certmcate  of  twenty  shares  of  the  capital  stock  of 
said  company,  to  be  delivered  to  him  on  demand,  executed  in  due 
form ;  and  the  said  Cooke  is  hereby  released  and  discharged  from  all 
liabilities  or  demand  whatever,  growing  out  of  his  subscription  for 
forty  shares  of  the  stock  of  said  company,  which  subscription  is  now 
cancelled  and  compromised.  Thomas  B.  Cooke,  President. 

New  York,  March  24, 1841." 

It  did  not  appear  by  the  books  of  the  company,  that  Thomas  B. 
Cooke  had  any  legal  authority  in  behalf  of  the  company,  or  the  di- 
rectors, to  enter  into  any  such  arrangement  as  that  here  stated,  or  that 
there  was  any  subsequent  ratification  thereof,  by  the  company  or  the 
directors.  But  previous  to  this  arrangement,  he,  by  the  advice  of  the 
directors  residing  in  Catskill,  and  with  general  parol  instructions  from 
them,  went  to  the  city  of  New  York,  during  a  time  of  great  pressure 
in  the  money  market,  for  the  purpose  of  raising  money  to  pay  an  in- 
stalment of  interest  due  to  the  State  of  New  York  upon  a  loan  made 
to  the  company.  The  sum  of  five  hundred  dollars  thus  paid  to  him, 
•by  E.  P.  Cooke,  was  by  him  applied,  in  the  accomplishment  of  this 
purpose. 

1  The  finding  of  the  court  states  the  evidence  proving  this  fact. 
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The  stockholders  of  the  company  generally,  had  no  knowledge  of 
the  special  terms  of  E.  P.  Cooke's  subscription.  The  company  at 
that  time  was,  and  still  is,  largely  insolvent.  Sundry  of  the  stock- 
holders have  been  compelled  to  pay,  and  have  paid  in  full,  all  the  in- 
stalments  on  the  stock  by  them  held.  Instalments  have  been  regu- 
larly called  upon  the  stock  subscribed  for  by  E.  P.  Cooke,  but  nothing 
has  been  paid,  except  as  before  stated.  The  debts  now  outstanding 
against  the  company,  were  contracted  after  he  became  a  stockholder. 
The  whole  transaction  took  place  in  the  State  of  New  York,  and  the 
parties  were  citizens  of  that  State. 

The  case,  embracing  these  facts,  with  some  others,  either  incidental, 
or  of  minor  importance,  was  reserved  for  the  advice  of  this  court, 
upon  the  question  whether  the  plaintiff  is  entitled  to  any,  and  if  any, 
what  relief. 

Hungerford  and  Gone,  for  the  plaintiff,  contended,  1.  That  the 
charter  of  the  company  is  to  be  taken  in  connection  with  the  law  of 
the  State,  at  the  time  of  its  incorporation,  which  in  effect  becomes  a 
part  of  its  charter.     2  Robin.  (Lou.)  R.  529. 

2.  That  if  necessary  for  the  payment  of  the  debts  of  the  company, 
the  stockholders  may_  be  required  to  pay  their  stock  in  full,  notvdth- 
staijding  a  forfeiture  of  stock  is  authorized  by  the  charter.  Hartford 
&.nd  New  Haven  Railroad  Co.  v.  Kennedy,  5K  Conn.  R.  499 ;  Same 
V,  Boorman  et  al.  lb.  530 ;  -Ward  et  al.  v.  Griswoldville  Manufacturing 
Co.  16  lb.  593;  Sagory  v.  Dubois,  3  Sandf.  Ch.  R.  466;  Mann  v. 
Currie,  2  Barb.  Sup.  Ct.  R.  294 ;  Troy  Turnpike  and  Raihroad  Co.  v. 
McChesney,  21  Wend.  296. 

•  3.  That  a  party  taking  the  stock  by  assignment,  is  subject  to  the 
same  liabilities  as  the  original  subscriber.  Hartford  and  New  Haven 
Railroad  Co.  v.  Boorman  et  al.  12  Conn.  R.  593 ;  Mann  v.  Currie,  2 
Barb,  Sup.  Ct.  R.  294. 

4.  That  in  this  case,  the  person  to  whom  the  receiver  is  to  look  for 
payment  of  the  balance  of  the  stock,  is  E.  P.  Cooke,  as  the  legal  title 
was  in  him,  and  the  stock  stood  in  his  name.  Marlborough  Manuf. 
Co.  V.  Smith,  2  Conn.  R.  579 ;  Bank  of  Utica  v.  Smalley,  2  Cowen, 
770 ;  Commercial  Bank  of  Buffalo  v.  Kortright,  22  Wend.  348 ;  Ad- 
derly  v.  Storm- et  al.  6  Hill,  624;  Mann  v.  Currie,  2  Barb.  Sup.  Ct.  R. 
294;  Walker  v.  Devereaux,  4  Paige,  230;  Thorp  v.  WoodhuU,  1 
Sandf.  Ch.  R.  411 ;  Button  v.  Connecticut  Bank,  13  Conn.  R.  493 ; 
In  re  Mohawk  and  Hudson  Railroad  Co.  19  Wend.  135. 

5.  That  the  form  of  E.  P.  Cooke's  subscription  does  not  exonerate 
him  from  liability  to  pay  up  his  share  in  full.  For,  in  the  first  place, 
the  form  of  subscription  was  substantially  according  to  the  charter, 
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and  intended  to  be  precisely  so.  Secondly,  the  provision  in 'the  char- 
ter, and  also  in  the  subscription,  for  a  forfeiture,  was  designed  for  the 
benefit  of  the  company,  and  not  of  the  stockholders ;  the  forfeiture 
being  authorized  merely  to  make  the  stock  collateral  security  for  the 
payment  of  the  money.  Troy  Turnpike  and  Railroad  Co.  v..  Me- 
Chesney,  21  Wend.  297,  299 ;  Herkimer  Manuf.  &  Hydraulic  Co.  v. 
Small,  2  HUl,  127, 129, 130.  Thirdly,  the  subscription  was  an  uncon- 
ditional stipulation  to  pay  according  to  the  provisions  of  the  charter, 
and  even  an  actual  forfeiture  of  the  stock  would  neither  destroy  nor 
•satisfy  the  promise.  See  the  case  last  cited.  Fourthly,  admitting 
that  the  subscription  varies  from  the  provisions  of  the  charter,  E.  P. 
Cooke  subsequently  took  a  transfer  of  the  stock,  to  hold  according  to 
the  provisions  of  the  charter,  and  also  a  proper  certificate  of  owner- 
ship, by  which  he  was  held  out,  upon  the  books,  to  the  creditors  and 
other  stockholders,  as  absolute  owner,  and  bound  by  the  charter. 
Mann  v.  Currie,  and  Adderly  v.  Storms,  ubi  supra.  Fifthly,  a  different 
construction  would  work  a  fraud  both  upon  the  other  stockholders 
and  the  creditors  of  the  company.  Walker  vl  Devereaux,  Thorp 
V.  Woodhull,  ubi  supra,  and  other  cases  above  cited.  Stockholders 
and  creditors  are  both  represented  by  the  receiver.  In  re  City  Bank 
of  Buffalo,  10  Paige,  379 ;  Mann  v,  Pentz,  2  Sandf.  Ch.  R.  271 ; 
Green  v.  Bostwick,  1  lb.  186, 187. 

6.  That  the  agreem'ent  between  E.  P.  Cooke  and  Thomas  <|^ 
Cooke,  to  surrender  a  part  of  his  stock  and  pay  up  the  balance  in 
fuU,  and  the  company  to  receive  such  surrender  and  payment,  was 
ineffectual,  and  fraudulent  as  to  creditors  and  other,  stockholders. 
Nathan  v.  Whitlock,  9  Paige,  152, 159 ;  Mann.  v.  Pentz,  2  Sandf.  Ch. 
R.  273 ;  Brouwer  v.  Appleby,  1  Sandf.  Sup.  Ct.  R.  158  and  note,  p. 
171 ;  Brouwer  v.  Hill,  lb.  629. 

7.  That  the  plaintiff  is  entitled  to  interest  upon  the  instalments 
called  and  remaining  unpaid,  from  the  time  they  became  due,  and 
upon  the  balance,  from  the  day  fixed  for  the  payment  in  the  public 
notice  given  by  him  as  received. 

Toucey,  (with  whom  was  J^.  Parsons,)  for  the  defendant,  contended, 
1.  That  the  contract  of  August  13, 1835,  was  not  an  original  sub- 
scription, but  a  special  contract  for  the  purchase  of  stock,  owned  by 
the  company ;  and  by  its  terms,  the  stock  continued  or  became  the 
property  of  the  company.  By  the  terms  of  this  contract,  E.  P. 
Cooke  was  neither  a  stockholder  nor  indebted,  at  the  date  of  the  con- 
tract of  March  24, 1841. 

2.  That  by  the  latter  contract,  he  became  the  owner  of  twenty 
shares,  fully  paid  up,  and  the  company  the  owner  of  the  other  twenty 
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shares,  as  before  the  conditional  sale.  In  the  first  place,  the  company 
was  a  party  to  this  contract.  It  was  made  in  its  name,  and  by  its 
principal  financial  officer,  acting  under  general  msfaructions.  The 
money  was  received  for  the  company,  and"  applied  to  its  benefit. 
There  was  no  disaffirmance  of  the  contract;  which,  under  the  cir- 
,  cumstances,  was  equivalent  to  a  ratification.  The  authority  was^suf- 
ficient.  Bank  of  Columbia  v.  Patterson's  Adm'r,  7  Cranch,  299 ;  Ran- 
daU  V.  Van  Vechten  et  al.  19  Johns.  R.  60 ;  1  Pick.  373 ;  8  Dana, 
114.  Secondly,  the  contract  was  a  valid  one.  It  was  within  the  gen-^ 
eral  powers  of  the  company;  it  was  fak;  and  was  justified  by  the' 
emergency.  Thhdly,  the  effect  of  the  transaction  was,  to  make  E.  P. 
Cooke  the  owner  of  twenty  shares  paid  up,  and  the  company  the 
owner  of  the  other  twenty,  in  their  previous  state. 

3.  That  the  company  had  no  claim  on  E.  P.  Cooke,  on  the  17th  of 
May,  1842,  to  assign  for  the  benefit  of  its  creditors ;  and  the  assign- 
ment conveyed  to  the  receiver  no  claim  against  him.  He  owed  the 
company  nothing  at  that  time. 

4.  That  the  contract- of  March  24,  1841,  cannot  be  regarded  as 
fraudulent  against  creditors.  In  the  first  place,  there  is  no  allegation 
of  fraud  in  the  bill,  without  which  it  could  not  be  found,  or  if  found, 
the  finding  would  be  of  no  avail.  Gaylord  v.  Couch,  5  Day,  223 ; 
Hobart  v.  Frisbie,  5  Conn.  R.  592 ;  Shep^rd  v.  Shepard,  6  lb.  37 ; 
(illocker  v.  Higgins,  7  lb.  342 ;  Skinner  v.  Bailey,  lb.  497.  Secondly, 
the  court  has  not  found  the  arrangement  fraudulent.  Thirdly,  the 
finding  virtually  excludes  fi-aud  on  creditors  or  stockholders. 

Chukoh,  C.  J.  The  object  of  this  application  is,  to  compel  the 
executrix  of  E.  P.'  Cooke,  deceased,  to  pay  to  the  plaintiff,  as  receiver, 
appointed  under  the  laws  of  the  State  of  New  York,  the  balance  due 
for  stock  subscribed,  by  the  deceased,  to  the  capital  of  the  Canajoha- 
rie  and  CatskUl  Raihoad  Company,  to  whom  the  whole  assets  and 
credits  of  that  company  have  been  assigned. 

Every  thing  which  appertains  to  the  rights  of  the  plaintiff,  or  fixes 
the  obligation  of  the  defendant,  has  transpired  in  the  State  of  New 
York,  of  which  State  aU  the  parties,  then  in  interest,  were  citizens. 

The  charter  of  this  company,  with  aU  the  proceedings  under  it,  and 
the  construction  given'  to  them  by  the  courts  of  New  York,  must 
chiefly  guide  us  in  the  decision  we  make.  The  original,  as  well  as 
the  amended  charter,  made  it  lawful  for  the  directors  of  the  company 
to  require  payment  of  the  sums  subscribed,  at  such  times,  in  such 
proportions,  and  on  such  conditions,  as  they  should  see  fit,  under  the 
penalty  of  the  forfeiture  of  the  stock  and  of  previous  payments 
thereon. 
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The  railroad  company  was  duly  organized  tinder  its  charter,  its 
original  capital  fully  subscribed,  and  ten  per  cent,  thereof  paid  in. 
Afterwards,  authority  was  given  to  increase  the '  capital  stock  foiu: 
hundred  thousand  dollars. 

Soon  after  the  original  stock  was  taken  up,  Marvin  and  Day  pur- 
chased 11,265  shares  of  it,  and  then  became  insolvent  and  unable  to 
pay  the  unpaid  balance  which  would  be  due  to  the  company  upon  its 
calls ;  and  thereupon,  on  the  3d  day  of  July,  1835,  they  transferred 
these  shares  to  Cornwall,  Mesick,  and  Donelly,  in  trust  for  the  rail- 
road company ;  and  although  this  trust  did  not  then  appear  upon  the 
transfer,  nor  upon  the  company's  books,  yet,  in  our  opinion,  the  trans- 
action was  such,  as  to  reinvest  the  11,265  shares  again  in  the  com- 
pany ;  and  so  it  was  treated ;  for  the  corporation  immediately  there- 
upon received  new  subscriptions  for  capital  to  the  same  amount. 
Among  the  new  subscribers  was  Edward  P.  Cooke,  the  deceased, 
who  became  a  subscriber  for  forty  shares.  This  subscription  was  ob- 
tained, by  the  president  of  the  company,  Thomas  B.  Cooke ;  it  was 
peculiar  in  its  form,  and  made  upon  a  condition  that  all  future  calls 
should  be  paid  as  required,  or  the  shares  should  become  the  property 
of  the  company,  and  be  sold  for  their  benefit.  This  was  followed  by 
a  transfer  of  the  forty  shares,  by  the  trustees,  to  the  said  J3,  P.  Cooke, 
upon  the  books  of  the  company,  and  also  by  a  certificate  of  the  pres- 
ident. All  the  other  subscriptions,  by  other  subscribers,  were  in  writ-' 
ing,  without  any  such  condition.  The  special  terms  of  Cooke's  sub- 
scription were  not  known  generally  to  the  other  subscribers,  and 
the  subscription  itself  was  retained,  by  the  president,  Thomas  B. 
Cooke. 

The  charter  of  this  ra,ilroad  company,  as  we  have  seen,  contains  a 
provision,  that  the  directors  may  require  payment  of  subscriptions, 
under  a  penalty  of  the  forfeiture  of  the  shares.  This  has  become  a 
common,  if  not  an  universal  provision  in  all  charters  creating  moneyed 
or  stock  corporations ;  its  forms  may  vary  in  different  charters,  but 
the  purpose  is  the  same  in  all, — to  enforce  the  punctual  payment  of 
the  entire  capital  stock,  and  to  secure  to  the  corporation  and  to  its 
creditors  an  additional  or  cumulative  remedy  beyond  that  afforded  by 
the  common  law^ 

It  seems  now  to  be  generally  admitted,  that  all  subscribers  to  the 
capital  stock  of  a  corporation,  which,  by  its  charter,  may  require  or 
demand  payment  of  the  capital  subscribed,  have  incurred  a  debt, 
which  may  be  enforced,  by  any  appropriate  common  law  or  equitable 
remedy,  and  that  such  remedy  is  not  at  all  impaired,  by  the  further 
provision  for  the  forfeiture  of  stock.     Such  is  the  law  of  this  State, 
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as  established  and  recognized  in  the  cases  of  the  Hartford  and  New 
Haven  Railroad  Co.  v.  Kennedy,  ante,  p.  1;  The  same  «•  doorman, 
ante,  p.  28;  Ward  v.  Griswoldville  Manufacturing  Co.  16  lb.  593. 
And  such  also  is  the  law  of  the  State  of  New  York,  by  which  this 
transaction  is  to  be  adjudged.  .Troy  Turnpike  and  Raihoad  Co.  i;. 
McChesney,  21  Wend.  297;  Herkimer  M.  &  H.  Co.  v.  Small,  2  HiU, 
127,  129 ;  Sagory  v.  Dubois,  3  Sandf.  Ch.  R.  466 ;  Mann  v.  Currie,  2 
Barb.  Sup.  Ct.  R.  294;  Mann  v.  Pratt,  2  Sandf.  Ch.  R.  273. 

Was  E.  P.  Cooke  a  subscriber  to  the  stock  of  this  raihoad  corpora- 
tion, and  subject  to  the  same  responsibilities  as  other  subscribers  ? 
We  think  he  was. 

It  is  true  that  Marvin  and  Day  had  purchased  a  large  number  of 
original  shares,  and  if  Cooke  had  purchased  of  them,  he  could  not 
have  been  treated  as  a  subscriber,  but  as  an  assignee  only.  Hartford 
aad  New  Haven  Railroad  Co.  v.  Boorman,  12  Conn.  R.  ante,  p.  29 ; 
Huddersfield  Canal  Co.  v.  Buckley,  7  Term  R.  76 ;  Sagory  v.  Dubois,  3 
Sandf.  Ch.  R.  466.  But  before  any  scrip  had  been  issued  to  them, 
they  had  relinquished  their  stock  to  the  company,  through  the  agency 
of  its  trustees,  and  the  corporation  had  become  reinvested  with  it,  to 
issue  again  as  original  stock.  And,  as  such,  it  was  reissued,  and 
Cooke  became  a  subscriber,  and  his  shares  were  duly  transferred  to 
him  on  the  books  of  the  company,  and  he  received  a  certificate  as  an 
original  stockholder ;  and  these  shares  have  ever  since  stood  as  his  on 
the  books  of  the  company. 

We  do  not  think  that  the  subscription  of  E.  P.  Cooke,  although 
different  in  terms  from  others,  was  different  in  its  legal  effect,  or  re- 
served to  him  a  privilege,  or  created  for  him  an  exemption,  not  com- 
mon to  all.  Nor  ought  we  to  believe,  that  such  was  the  intention  of 
the  parties ;  as  then  we  should  impute  to  them  a  fraud  upon  the 
creditors  of  the  company,  by  enabling  Cooke  to  withhold  a  portion 
of  the  capital  from  their  reach,  and  >a  fraud  upon  other  subscribers : 
all  were  entitled  to  stand  on  equal  terms,  and  to  have  their  subscrip- 
tions subject  to  the  same  conditions.  If  Cooke  had  purchased  his 
shares  of  Marvin  and  Day,  he  could  have  made  no  stipulations  with 
them  which  could  have  exonerated  him  from  future  calls ;  and  if  he 
was  a  mere  purchaser  of  the  company's  stock,  as  the  defendant 
claims,  he  could  no  better  make  a  bargain  which  should  operate  to 
the  injury  of  the  company's  creditors,  and  stand  opposed  to  the  spirit 
of  the  charter. 

We  do  not  discover  any  essential  distinction  between  the  condition 
of  Cooke,  as  a  subscriber  for  this  stock,  which  had  once  before  been 
taken  up  and  relinquished,  and  his  condition  if  he  had  subscribed 
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originally ;  in  both  cases,  his  subscription  amounts  to  nothing  more 
than  a  purchase  of  stock  or  shares  which  the  company  had  to  sell. 
12  Conn.  R.  510,  511. 

Edward  P.  Cooke  was,  therefore,  we  conclude,  an  actual  subscriber 
to  the  stock  of  this  company,  and  not  a  mere  contractor  for  it,  with 
an  option  to  take  or  refuse  it. 

If  the  corporation  had  the  power,  by  such  a  stipulation  as  this,  or 
by  any  other,  to  preclude  themselves  from  a  rernedy  to  enforce  the 
payment  of  the  full  amount  subscribed  for,  it  does  not  follow,  that  the 
creditors  of  the  company  can  be  precluded,  by  any  such  condition. 
This  corporation  was  not  created  for  its  own  sake,  nor  to  serve  its 
private  ends  alone,  but  for  public  purposes;  and  it  would  pervert 
some  of  the  great  ends  of  its  being,  and  the  objects  of  its  chsirter,  if 
it  had  legal  power  to  dispose  of  its  stock  upon  any  terms  which 
should  defeat  the  public  interests  and  defraud  its  own  creditors.  This 
plaintiff,  as  receiver,  is  here  the  representative  of  the  creditors,  seek- 
ing to  enforce  their  claims  against  a  delinquent  subscriber.  Lees  v. 
Canal  Co.  11  East,  645 ;  "Ward  v.  The  GriswoldvUle  Manuf.  Co.  16 
Conn.  R.  593. 

We  do  not  intend  to  say,  that  if  stock  or  shares  which  have  been 
issued  and  paid  for,  shall  again  fall  into  the  hands  of  a  corporation, 
they  may  not  be  sold  again,  by  the  company,  upon  such  terms  as 
other  holders  of  stock  may  sell  it,  as  this  would  be  no  diversion  or 
withdrawal  of  the  capital. 

The  facts  specially  alleged  in  the  answer  of  the  defendant,  that  by 
reason  of  them,  E.  P.  Cooke  was  discharged  from  all  liability  to  pay 
any  thing  upon  the  twenty  shares  of  stock,  parcel  of  the  forty  shares 
subscribed  for,  because  they  had  been  transferred  back  again  to  the 
company,  we  cannot  admit  to  be  suiEcient  to  discharge  his  estate 
from  this  claim  of  the  receiver. 

We  waive  the  consideration  of  any  question  as  to  the  authority  of 
Thomas  B.  Cooke,  the  president  of  the  company,  to  make  the  ar- 
rangement of  the  24th  of  March,  1841,  and  whether  the  company 
would  itself  have  been  bound  by  it.  The  corporation  was,  at  this 
time,  greatly  insolvent,  and  its  creditors  had  a  right  to  insist,  that  the 
capital  should  be  kept  good,  and  no  part  of  it  diverted  or  with- 
drawn. 

As  this  court  said,  in  the  case  of  the  Hartford  and  New  Haven 
JElaihroad  v.  Kennedy,  so  we  now  say,  that  this  company  was  formed 
for  the  purpose  of  raising  the  necessary  funds  in  money,  to  prosecute 
and  complete  a  work  of  great  public  utility.  The  forty  shares  sub^ 
scribed  by  E.  P.  Cooke,  was  a  part  of  these  moneyed  funds  or  capital; 
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and  the  public  and  creditors  had  a  right  to  rely  upon  them,  as  so 
much  money,  and  as  a  warrant  of  credit,  not  only  for  prosecuting  the 
work,  but  as  a  fund  for  the  payment  of  the  present  and  fnture  liabil- 
ities  of  the  railroad  company. 

If  these  twenty  shares  have  been,  as  the  defendant  claiins,  effectu- 
ally released  by  Cooke,  and  relinquished  to  the  company,  and  received 
by  them,  then  just  so  much  has  been  taken  away  from  its  available 
means.  Whether  this  was  done  with  an  intent  to  defraitd  the  public, 
or  the  creditors  of  the  corporation,  as  a  question  of  fact,  it  is  not  for 
this  court  to  determine ;  but  that  its  consequence  would  operate  as  a 
fraud  upon  both,  we  cannot  doubt ;  and  this  is  reason  enough  why 
we  cannot  sustain  this  transaction. 

The  suggestions  of  the  defendant's  counsel,  that  no  question  of 
fraud,  actual  or  legal,  can  be  entertained  here,  because  fraud  is  not 
alleged  in  the  plaintiff's  bill,  we  do  not  regard.  No  question  of  fraud 
is  made  in  the  bill,  or  grows  out  of  it,  but  arises  solely  from  the  facts 
set  out  in  the  defendant's  answer;  and  from  these  facts  and  their 
necessary  consequences,  we  repudiate  the  relinquishment  of  the 
twenty  shares,  as  fraudulent  in  law,  at  least. 

But  as  against  the  creditors  and  stockholders  of  this  corporation, 
there  has  never  been  a  legal  transfer  of  these  twenty  shares  back 
again  to  the  company,  however  it  might  have  been  treated  as  be- 
tween Cooke  and  the  company.  The  power  of  attorney  to  effect  this 
transfer,  was  kept,  by  the  president,  in  his  own  pocket;  he  never 
acted  under  it ;  and  the  whole  forty  shares  remained,  standing  on  the 
books  of  the  company  in  the  name  of  E.  P.  Cooke,  as  a  continuing 
stockholder,  up  to  the  time  of  his  death.  The  receiver,  as  agent  of 
the  creditors,  could  look  nowhere  else  for  the  owner. 

The  supreme  court  of  the  State  of  New  York,  in  the  cases  of  Mann 
V.  Currie  and  others,  arising  under  this  charter,  has  taken  the  same 
view  of  this  question.  2  Barb.  Sup.  Ct.  R.  294.  See  also  Adderley 
V.  Storm,  6  Hill,  624,  629. 

We  have  n6  doubt  but  this  bill  must  be  sustained,  and  interest  be 
added  to  the  unpaid  balance  due  on  the  stock  subscribed  for,  from  the 
time  fixed  by  the  receiver  for  payment,  by  his  public  notice  for  that 
purpose. 

We  entertain  no  doubts  upon  the  various  questions  submitted  to 
us  upon  this  record ;  but  if  we  had,  we  should  consider  ourselves 
bound  to  acquiesce  in  the  construction  of  this  charter,  and  to  re- 
gard the  proceedings  under  it  as  they  have  been  judicially  considered 
in  the  State  of  New  York.  The  courts  of  that  State,  in  cases  grow- 
ing out  of  proceedings  under  this  charter,  have  entertained  the  same 
views  as  we  have  now  expressed.    Mann  v.  Cvirrie  et  al.  2  Barb.  Sup. 
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Ct.  R.  294 ;  Mann  v.  Pentz  et  al.  2  Sandf.  Ch.  R,  257 ;  Sagory  v. 
Dubois,  3  Sandf.  Ch.  R.  466. 

We  shall  advise,  that  the  plaintiff  is  entitled  to  the  relief  he  asks. 

In  this  opinion  the  other  Judges  concurred. 

Decree  for  plaintiff.''- 


Merriam  v.  The  Hahtford  and  New  Haven  Railroad  Company.^ 

New  Haven,  July,  1850. 

Common  Carrier  —  Delivery  of  Property  for  Tramsportation  —  Actual 
or  Constructive  Delivery  —  What  amovMs  to  a  Delivery  —  Usage. 

In  order  to  charge  a  common  carrier  for  the  loss  of  property,  it  is  necessary  that  it  shonid  be 
delivered  to  him,  or  his  agent,  for  transportation.  But  such  delivery  may  be  either  actual 
or  constructive. 

If  a  common  carrier  agree,  that  property  intended  for  transportation  by  him,  may  be  deposit- 
ed at  a  particular  place,  without  any  express  notice  to  him,  such  deposit  merely,  would 
amount  to  constructive  notice,  and  be  a  sufficient  delivery. 

And  such  agreement  may  be  shown,  by  proof  of  a  constant  practice  and  usage  by  the  carrier, 
to  receive  property  left  for  transportation,  at  a  particular  place,  without  any  special  notice 
of  such  deposit. 

Where  goods  were  delivered  in  the  usual  manner,  for  transportation,  by  a  common  carrier, 

•  It  has  been  held  in  England  that,  in  a  rectors  to  know  if  the  deceased  held  any 

joint-stock  company,  where  the  shares  are  shares  upon  which  he  might  be  indebted 

intended  to  represent  an  actual  cash  capita],  to  the  company,  or  might  be  entitled  to 

if  a  person  purchases  shares  of  the  directors  dividends,  and  were  answered  in  the  neg- 

under  an  arrangement  by  which  no  actual  ,  ative,  it  was  held  that  the  estate  could  not 

payment  is  made,  and  a  fictitious  capital  after  a  distribution  of  the  assets,  and  the 

is  held  out  to  tKe  world  as  real,  he  will  be  lapse  of  several  years,  be  compelled  to 

liable  to  contribute  as  a  member  to  the  contribute.    Meux's  Executors,  Ex  parte, 

payment  of  the  debia  of  the  company,  19  Eng.  Law  &  Eq.  E.  210. 

although  the  directors  had  no  power  to  On  the  other  hand,  the  English  courts 

make  such  an  arrangement,  and  could  not  have  looked  with  great  jealousy  on  all  at- 

have  enforced  it  against  him.    Robinson's  tempts  of  members  to  escape  from  their 

Executors,  Ex  parte,  19  Eng.  Law  &  Eq.  liabilities  by  a  surrender  or  transfer  of  their 

R.  205.  shares  to  the  company.    Straffon's  Execu- 

Where,  however,  the  executors  of  a  tors,  Ex  parte,  10  Eng.  Law  &  Eq.  R. 

shareholder  who  had  "taken  shares  under  275;    Lawes,  Ex  parte,  lb.  162;  Mo> 

such  an  arrangement,  applied  to  the  di-  gan's  case,  1  Macnaghten  &  Gordon,  225. 

2  20  Connecticut  Reports,  354. 
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on  his  private  dock,  and  in  Ms  exclusive  use,  for  the  purpose  of  receiving  property  to  be 
transported  by  him ;  it  was  held,  that  such  delivery  was  a  good  delivery  to  the  carrier,  to 
render  him  liable  for  the  loss  of  the  goods,  although  neither  he,  nor  his  agent,  was  other- 
wise notified  of  such  delivery. 

Where  the  defence  to  an  action  against  a  common  carrier  for  the  loss  of  goods,  was  placed 
solely  on  the  ground  of  a  want  of  notice  to  him  of  delivery ;  and  the  court  Instructed  the 
jury,  that  the  delivery,  if  in  accordance  with  the  usage  claimed  to  be  proved  by  the  plain- 
tiff, was  sufficient,  without  submitting  to  the  jury  the  question  of  fact,  whether  such  usage 
influenced  the  plaintiff  in  his  conduct ;  it  was  held,  that  the  charge  was  not  exceptionable, 
by  reason  of  such  omission. 

Under  the  late  statute,  regarding  the  competency  of  witnesses,  the  wife  of  a  party  is  a  com- 
petent witness  in  his  behalf. 

Though  by  the  general  rule,  a  witness  cannot  be  supported,  by  evidence  of  his  general  char- 
acter as  to  truth,  except  after  a  general  impeachment  of  it ;  yet  where  the  witness  is  in 
the  situation  of  a  stranger,  such  eviden<!fc  is  admissible,  without  such  previous  impeach- 
ment. 

This  was  an  action  on  the  case  for  negligence  on  the  part  of  the 
defendants,  in  the  transportation  and  delivery  of  certain  goods  belong- 
ing to  the  plaintiff.  The  cause  was  tried,  on  the  general  issue,  at 
New  Haven,  January  term,  1850. 

On  the  trial,  it  was  proved  and  admitted  that  the  defendants  were 
common  carriers  of  j;oods  by  steamboat,  from  New  York  to  New 
Haven,  and  from  thence  by  raihoad,  to  Meriden,  in  this  State ;  and 
that  a  steamboat,  called  the  Commodore,  belonging  to  the  defendants, 
and  used  in  their  business,  usually  lay  along-side  a  dock  in  Peck  slip, 
when  in  the  city  of  New  York ;  which  dock,  the  plaintiff  claimed  to 
have  proved,  was  the  private  dock  of  the  defendants.  The  plaintiff 
also  claimed  and  offered  evidence  to  prove,  that  said  dock  used  by  the 
defendants,  was  fenced  off  from  the  adjoining  street,  and  that  there 
were  two  gates  in  the  fence  — one  for  the  admission  of  passengers, 
and  the  other  for  carts  carrying  freight  to  and  from  the  steamboat;  but 
these  gates  were  never  kept  locked  or  fastened;  that  a  shed  was  placed 
over  the  south  half  of  said  dock,  extending  about  half-way  down  from 
the  fence  to  the  pier;  which  shed  was  boarded  up  on  the  northerly 
side,  and  was  open  at  the  easterly  and  southerly  side,  opposite  the 
steamboat  landing. 

.  It  was  also  proved  and  admitted,  that  the  defendants  usually  had  a 
person  in  attendance  upon  said  dock,  to  open  and  shut  the  gates 
thereof,  for  carts  with  freight  to  come  in  and  go  out;  and  that  such 
person  assisted  in  taking  the  lines  of  the  steamboat  to  bring  her  to 
the  dock  on  her  arrival;  and  that  when  the  boat  was  not  lying  at 
said  dock,  this  person  took  charge  of  such  freight  a§  might  be  brought 
to  him  for  the  boat;  which  freight,  when  so  received  by  him,  was  left 

7.ZC^i  f'm^  *^'  ^'^^  landing-place  of  the  steamboat; 
and  that  the  clerk  of  the  boat,  after  her  arrival  at  the  landing-place 
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came  upon  the  dock,  and  took  an  account  of  all  freight  so  lying  there, 
if  properly  marked  and  directed,  and  had  it  placed  on  board  the  boat, 
to  be  carried,  by  the  defendants,  to  its  place  of  destination. 

The  defendants  claimed  to  have  proved,  that  no  other  person  but 
the  clerk  was  authorized,  by  the  defendants,  to  receive  freight,  when 
the  boat  was  lying  at  said  landing-place ;  and  that  when  the  boat  was 
not  at  said  landing-place,  the  only  person  authorized  by  the  defend- 
ants to  receive  freight,  was  the  person  before  mentioned  in  attendance 
upon  the  dock. 

The  plaintiff  claimed  to  have  proved,  that  on  the  4th  day  of  May, 
1849,  the  box  of  goods  claimed  in  the  declaratiq^l'to  have  been  lost, 
which  was  marked  "  Mrs.  A.  E.  Merriam,  Meriden,  Conn.,"  was 
carted  by  William  C.  Crawford,  a  licensed  carman  of  the  city  of  New 
York,  to  the  dock  aforesaid ;  and  that  Crawford  drove  his  cart,  with 
the  goods,  through  the  gate,  and  on  to  the  dock,  near  v^ere  the 
steamboat  was  then  lying ;  that  he  then  called  to  some  one  on  board, 
who  appeared  to  him  to  be  acting  in  authority,  but  whom  he  did  not 
know,  and  had  never  seen  before  nor  since,  and  told  him,  that  there 
was  freight  for  Meriden,  to  which  the  person  so  addressed  replied,  "  all 
right ; "  and  the  carman  thereupon  left  said  goods  on  the  dock,  at  the 
usual  and  ordinary  place  of  depositing  freight  for  the  boat.  The 
plaintiff  also  claimed  to  have  proved,  that  it  was  the  established  cus- 
tom of  the  defendants  to  receive  all  goods  deposited  on  said  dock  for 
transportation,  and  duly  marked  and  directed ;  and  to  keep  a  person 
to  open  the  gates  for  the  reception  of  freight;  and  that  it  was  usual  to 
deliver  all  goods  for  transportation  by  the  defendants  in  their  boat, 
upon  said  dock  and  within  said  inclosure ;  and  that  said  delivery  was, 
by  the  uniform  usage  of  the  defendants,  and  the  understanding  of  the 
public,  a  delivery  to  them,  without  any  further  notice  to  them. 

The  defendants  claimed  they  had  proved,  that  said  box  was  never 
left  upon  said  dock ;  and  that  if  it  ever  was  left  there  by  the  carman, 
that  no  agent  or  servant  of  the  defendants  who  was  intrusted  to  re- 
ceive freight  for  the  boat,  was  ever  notified  thereof,  at  the  time  of 
such  delivery,  or  at  any  other  time ;  and  that  said  box  was  either  lost 
by  the  carman,  or  stolen  from  the  dock.  And  the  defendants  claimed, 
that  if  the  jury  should  find  from  the  evidence,  what  the  defendants 
claimed  to  have  proved,  that  no  other  person  was  authorized  by  the 
defendants  to  receive  freight,  but  said  clerk,  or  the  person  in  attend- 
ance upon  the  dock ;  and  that  neither  the  clerk,  nor  such  person,  was 
notified,  by  the  carman,  of  hijj|having  brought  said  box  to  be  trans- 
ported in  the  boat,  that  then  the  law  was  so,  that  there  had  been  no 
delivery  to  the  defendants. 

But  the  plaintiff  claimed,  that  if  the  jury  should  find  from  the  evi- 
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dence,  that  the  person  on  board  the  steamboat,  whom  the  carman 
hailed,  and  who  replied  as  aforesaid  to  the  carman,  was,  at  the  time, 
an  officer  or  other  person  in  authority  belonging  to  the  boat,  and  so 
the  servant  of  the  defendants,  though  not  the  clerk  or  person 
attending  the  dock,  said  delivery  on  the  dock  by  the  carman,  would 
be  in  law  a  good  delivery  to  the  defendants :  and  he  also  claimed, 
that  if  the  jury  should  find  that  said  dock  was  a  private  dock 
of  the  defendants,  inclosed  by  them,  and  if  the  carman  had  de- 
posited said  goods,  duly  marked  and  directed,  upon  the  defendants' 
private  dock  and  inclosure,  and  near  to  where  the  steamboat  was  then 
lying,  and  at  the'iHual  and  customary  place  of  delivery  of  freight  to 
be  transported  by  the  defendants,  the  goods,  when  so  deposited,  would 
be  duly  delivered  to  the  defendants,  without  any  notice  thereof  to 
their  servants  or  agents  authorized  to  receive  freight. 

The  court  charged  the  jury,  that  in  order  to  make  the  defendants 
responsible  as  common  carriers,  they  must  find  that  the  goods  in 
question  were  delivered  to  them,  as  such  carriers,  to  be  transported ; 
that  a  delivery  to  any  person  not  authorized  by  them  to  receive  the 
goods,  would  be  no  delivery  to  them ;  and  thereupon  the  court  left  it 
to  the  jury  to  say  from  the  evidence,  if  they  believed  said  box  of  goods 
was  left  upon  the  dock,  in  the  manner  testified  by  the  carman  Craw- 
ford, whether  the  person  on  board  the  defendants'  boat,  whom  CraA\^- 
ford  notified  of  his  having  the  freight  for  Meriden,  was  an  officer  of 
the  boat  who  was  authorized  to  receive  freight. 

The  court  further  told  the  jury,  that  if  the  dock  whei^  the  goods 
were  claimed  to  have  been  deli-?ered,  was  a  public  dock,  then  a  deliv- 
ery there  was  no  delivery  to  the  defendants,  unless  they  were  prop- 
erly notified  thereof;  but  if  said  dock  was  the  private  dock  of  the 
defendants,  and  in  their  exclusive  use,  as  claimed  by  the  plaintiff; 
and  if  the  goods  were  delivered  there,  in  the  usual  and  accustomed 
manner  in  which  they  received  goods  for  transportation ;  then  a  de- 
livery at  such  private  dock  was  a  good  delivery  to  them,  though  their 
agents  were  not  notified  thereof. 

The  plaintiff"  offered  his  wife  as  a  witness  in  the  cause,  and  being 
objected  to  as  incompetent,  she  was  admitted  by  the  court. 

He  also  introduced  the  deposition  of  William  C.  Crawford,  the 
carman,  who  delivered  said  goods  upon  the  dock  in  New  York ;  and 
it  appearing  that  Crawford  was  wholly  unknown  in  and  resided  with- 
out the  State,  in  the  city  of  Ne.w  York ;  the  plaintiff  immediately 
thereafter,  and  without  any  impeachi||nt  of  Crawford,  and  without 
any  evidence  whatever  having  been  introduced  on  the  part  of  the  de- 
fendants, offered  the  testimony  of  Alfred  Edwards,  to  show  the  gen- 
eral good  character  of  Crawford ;  to  which  the  defendants  objected; 
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but  the  couxt  overruled  the  objection,  and  admitted  the  testimony  of 
Edwards,  for  the  purpose  aforesaid. 

The  plaintiff  obtained  a  verdict;  and  the  defendants  thereupon 
moved  for  a  new  trial. 

IngersoU  and  W.  B.  Bristol,  in  support  of  the  motion,  contended, 
1.  That  there  was  not  a  delivery  of  the  goods  to  the  defendants,  suffi- 
cient to  make  them  responsible  as  common  carriers.  To  constitute 
such  delivery,  it  must  be  made  to  the  carrier  in  person ;  or  to  his 
authorized  agent  in  person;  or  it  must  be  accompanied  mth  notice  to 
the  carrier  or  his  agent.  The  delivery  is  inchoate  untU  such  notice  is 
given ;  and  no  usage  can  change  this  universal  principle  of  commer- 
cial law.  Sto.  Cont.  466 ;  5  Petersd.  Abr.  66 ;  2  Kent's  Com.  604 ; 
Buckman  w.  Levi,  3  Gampb.  414;  Packard  v.  Getman,  6  Cowen,  757; 
Blanchard  v.  Isaacs,  3  Barb.  Sup.  Ct.  R.  388;TFrith  v.  Barker,  2  Johns. 
R.  327,  335.  Nor  can  it  make  any  difference,  whether  the  dock  was 
a  private  or  public  dock,  in  fegard  to  the  necessity  of  notice.  He 
who  leaves  his  goods,  though  properly  marked,  in  a  raihoad  depot, 
without  notice  to  the  company  or  its  agents,  or  who  leaves  upon  the 
counter  of  a  banking  room  his  bank  book,  with  his  money  in  it  in- 
tended for  deposit,  instead  of  handing  it  to  the  clerk  or  cashier,  can- 
not subject  the  railroad  company  or  the  bank  for  the  loss,  if  his  prop- 
erty is  stolen  before  they  or  their  agents  have  notice  of  its  being  so 
left. 

2.  That  if  usage  could  control  the  law  of  delivery,  irrespective  of 
notice,  the  court  should  have  submitted  the  question  of  fact,  not 
merely  whether  the  usage  claimed  was  proved,  but  whether  it  was 
such,  and  had  been  so  long  continued  and  generally  acquiesced  in, 
that  the  jury  could  say  it  influenced  the  conduct  of  the  plaintiff.  The 
jury  should  have  been  permitted  to  pass  Upon  the  question,  whether 
the  defendant's  previous  course  of  business,  or  their  usage,  had  been 
such,  that  the  plaintiff  had  in  fact  been  induced  by  it  to  leave  his 
goods  exposed  upon  the  dock.  The  charge  was,  substantially,  that  if 
the  jury  found  a  usage,  whether  long  or  short,  whether  the  plaintiff 
had  been  influenced  by  it  or  not,  it  was,  as  matter  of  law,  conclusive 
upon  the  rights  of  the  parties.  This  was  incorrect.  Rushforth  et  al. 
V.  Hadfield,  7  East,  224;  Frith  v.  Barker,  2  Johns.  R.  335. 
.  3.  That  the  testimony  of  the  plaintiflf's  wife  should  have  been  ex- 
cluded. Prior  to  the  statute  of  1848,  the  wife  clearly  could  not  be  a 
witness  in  her  husband's  favor.  By  that  statute,  the  law  was  so 
altered  that  interest  in  the  event  of  the  suit  should  not  disqualify  a 
witness.  The  wife,  in  this  case,  has  not  such  an  interest.  She  is 
excluded  as  a  witness,  not  on  the  ground  of  interest  merely,  but  on 
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principles  of  public  policy,  which  lie  at  the  basis  of  civil  society. 
Greenl.  Ev.  384,  et  seq.;  2  Kent's  Com.  178,  180;  Stanton  v.  Will- 
son,  3  Day,  37,  56. 

4.  That  the  deposition  of  Edwards,  to  sustain  the  witness  Craw- 
ford, before  he  had  been  in  any  way  impeached,  should  have  been 
excluded.  That  deposition  relates  to  Crawford's  character  for  integ- 
rity, and  is  not  confined,  as  it  should  have  been,  if  admissible  at  all, 
to  his  character  for  truth.  His  character,  in  no  other  respect  than  for 
truth,  could  have  been  questioned.  1  Sw.  Dig.  767 ;  1  Greenl.  Ev. 
§§  461,  4690 

Kimberly  and  Doolittle,  contra,  contended,  1.  That  the  charge  of 
the  court  as  to  the  delivery  of  the  goods  to  the  carrier,  was  correct, 
within  the  strict  rule  of  law  on  the  subject.  Sto.  Bail.  341 ;  3  Stark. 
Ev.  334;  2  Kent's  Conf  603;  Gibson  v.  Culver,  17  Wend.  R.  305. 

2.  That  the  wife  of  the  plaintiff  was  a  competent  witness.  In  the 
first  place,  under  the  late  statute,  she  was  not  disqualified,  by  reason 
of  interest  or  otherwise.  Stat.  86.  Secondly,  nor  has  the  wife,  in 
this  State,  ever  bgen  excluded,  on  the  ground  of  public  policy,  when 
offered  in  support  of  her  husband's  claim.  Stanton  v.  Willson,  3 
Day,  37. 

In  Massachusetts,  she  is  holden  a  competent  witness  to  prove  the 
entries  made  in  her  husband's  book.  Littlefield  v.  Rice,  10  Mete. 
287.  In  Vermont,  she  is  holden  a  competent  witness  in  book  debt, 
if  a  party  with  her  husband.  Andrus  et  ux.  v.  Foster,  17  Verm.  R. 
556 ;  Gay  et  ux.  v.  Rogers,  18  lb.  342. 

3.  That  the  testimony  of  Edwards  to  the  good  character  of  Craw- 
ford, was  properly  admitted. 

In  the  first  place,  the  witness,  Crawford,  was  a  stranger,  wholly 
unknown,  and  gave  his  deposition  in  New  York.  The  State  v.  De 
Wolf,  8  Conn.  R.  101 ;  Rogers  v.  Moore,  10  lb.  13 ;  HoweU  et  al.  v. 
Brown,  Sup.  Ct.  N.  Haven  Co.  Oct.  1848,  cor.  Storrs,  J.  Secondly, 
if  the  character  of  the  witness  be  impeached,  by  cross-examination, 
or  by  contradictory  evidence,  it  is  competent  to  support  him,  by  gen- 
eral evidence  of  good  character.  1  Stark.  Ev.  147,  148 ;  1  Phill.  Ev. 
306,  307;  The  People  v.  Rector,  19  Wend.  584,  610,  611.  Thkdly^ 
such  evidence  is  particularly  proper,  where,  as  in  this  case,  the  posi- 
tion of  the  witness  subjects  him  to  suspicion,  involving  his  integrity, 
as  well  as  his  veracity. 

4.  Th^  the  court  will  not  grant  a  new  trial,  if  no  injustice  has  been 
dofie,  although  the  evidence  was  technicaUy  inadmissible. 

Stoees,  J.     The  plaintiff  claimed  to  have  proved,  on  the  trial,'that 
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the  property,  to  recover  the  value  of  which  this  action  was  brought, 
was  delivered  by  him,  to  be  transported  by  the  defendants,  as  com- 
mon carriers,  from  the  city  of  New  York  to  Meriden,  on  a  dock  in 
said  city,  which  was  the  private  dock  of  the  defendants,  and  in  their 
exclusive  use,  for  the  purpose  of  receiving  property  to  be  transported 
by  them ;  and  that  it  was  delivered  there,  in  the  usual  and  accus- 
tomed manner  in  which  the  defendants  received  property  for  trans- 
portation ;  and  the  court  charged  the  jury,  that  such  delivery  at  said 
dock,  was  a  good  delivery  to  the  defendants,  to  render  them  liable  for 
the  loss  of  the  property,  although  neither  they  nor  their  agents  were 
otherwise  notified  of  such  delivery.  The  defendants  insist,  that  they 
were  not  chargeable  for  it,  unless  they  had  express  or  actual  notice 
of  such  delivery;  and  that  the  jury  should  have  been  so  instructed. 

A  contract  with  a  common  carrier  for  the  .transportation  of  prop- 
erty, being  one  of  bailment,  it  is  necessary,  in  order  to  charge  him  for 
its  loss,  that  it  be  delivered  to  and  accepted  by  him  for  that  purpose. 
But  such  acceptance  may  be  either  actual  or  constructive.  The  gen- 
eral rule  is,  that  it  must  be  delivered  into  the  hands  of  the  carrier 
himself,  or  of  his  servant,  or  some  person  authorized  by  him  to  re- 
ceive it ;  and  if  it  is  merely  deposited  in  the  yard  of  an  inn,  or  upon 
a  wharf  to  which  the  carrier  resorts,  or  is  placed  in  the  carrier's  cart, 
vessel,  or  carriage,  without  the  knowledge  and  acceptance  of  the  car- 
rier, his  servants  or  agents,  there  would  be  no  bailment  or  delivery  of 
the  property,  and  he,  consequently,  could  not  be  made  responsible  for 
its  loss.  Addison  on  Cont.  809.  But  this  rule  is  subject  to  any  con- 
ventional arrangement  between  the  parties  in  regard  to  the  mode  of 
delivery,  and  prevails  only  where  there  is  no  such  arrangement.  It  is 
competent  for  them  to  make  such  stipulations  on  the  subject  as  they 
see  fit ;  and  when  made,  they,  and  not  the  general  law,  are  to  govern. 
If,  therefore,  they  agree  that  the  property  may  be  deposited  for  trans- 
portation at  any  particular  place,  and  without  any  express  notice  to 
the  carrier,  such  deposit  merely  would  be  a  sufficient  delivery.  So  if, 
in  this  case,  the  defendant  had  not  agreed  to  dispense  with  express 
notice  of  the  delivery  of  the  property  on  their  dock,  actual  notice 
thereof  to  them  would  have  been  necessary ;  but  if  there  was  such 
an  agreement,  the  deposit  of  it  there,  merely,  would  amount  to  con- 
structive notice  to  the  defendants,  and  constitute  an  acceptance  of  it 
by  them.  And  we  have  no  doubt,  that  the  proof  by  the  plaintiif  of 
a  constant  and  habitual  practice  and  usage  of  the  defendants  to  re- 
ceive property  at  their  dock  for  transportation,  in  the  manner  in  which 
it  was  deposited  by  the  plaintiff,  and  without  any  special  notice  of 
such  deposit,  was  competent,  and  in  this  case,  sufficient  to  show  a 
public  offer,  by  the  defendants,  to  receive  property  for  that  purpose,  ia 
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that  mode ;  and  that  the  delivery  of  it  there  accordingly,  by  the  plain- 
tiff,  in  pursuance  of  such  offer,  should  be  deemed  a  compliance  with 
it  on  his  part ;  and  so  to  constitute  an  agreement  between  the  par- 
ties, by  the  terms  of  which  the  property,  if  so  deposited,  should  be 
considered  as  delivered  to  the  defendants,  without  any  further  notice. 
Such  practice  and  usage  was  tantamount  to  an  open  declaration,  a 
public  advertisement,  by  the  defendants,  that  such  a  delivery  should, 
of  itself,  be  deemed  an  acceptance  of  it  by  them,  for  the  purpose  of 
transportation ;  and  to  permit  them  to  set  up  against  those  who  had 
been  thereby  induced  to  omit  it,  the  formality  of  an  express  notice, 
which  had  been  thus  waived,  would  be  sanctioning  the  greatest  injus- 
tice, and  the  most  palpable  fraud. 

The  present  case  is  precisely  analogous  to  that  of  the  deposit  of  a 
letter  for  transportation  in  the  letter  box  of  a  post-ofl&ce,  or  foreign 
packet  vessel,  and  to  that  of  a  deposit  of  articles  for  carriage  in  the 
public  box  provided  for  that  purpose,  in  one  of  our  express  offices ; 
where  it  would  surely  not  be  claimed,  that  such  a  delivery  would  riot 
be  complete,  without  actual  notice  thereof  to  the  head  of  these  estab- 
lishments or  their  agents. 

The  only  authorities  cited  by  the  defendants,  to  show  that  an  ex- 
press notice  to  them  was  necessary  in  ^his  case,  are  Buckman  v.  Levi, 
3  Carapb.  414,  and  Packard  v.  Getman,  6  Cowen,  757.  These  cases 
are  distinguishable  from  the  present,  in  this  respect,  that  there  was 
not,  in  either  of  them,  a  claim  of  any  particular  habit  or  usage  of  the 
defendant  which  should  vary  or  modify  the  general  principles  of  law 
in  regard  to  the  mode  of  delivering  the  property.  They  were,  there- 
fore, decided  merely  on  those  general  principles,  unaffected  by  any 
special  agreement  between  the  parties  on  that  subject,  inferable  from 
such  usage. .  But  in  several  of  the  cases  cited,  it  was  held,  that  where 
the  carrier  had  been  in  the  habit  of  receiving  property  for  transporta- 
tion in  a  particular  mode,  a  delivery  to  him  in  that  mode,  tUfcis  suffi- 
cient. 

The  defendants  except  also  to  this  part  of  the  charge,  on  the 
ground  that,  if  their  particular  usage  as  to  the  reception  of  property 
could  control  the  general  law  of  delivery,  the  court  should  have  sub- 
mitted to  the  jury  the  question  of  fact,  whether  such  usage  influenced 
the  plaintiff  in  the  course  which  he  took  in  regard  to  the  delivery  of 
the  property,  and  did  not  instruct  them,  as  matter  of  law,  that  the 
delivery,  as  claimed  to  be  proved  by  the  plaintiff,  was  sufficient.  We 
think,  that  it  would  not  be  going  too  far  to  say,  that  when  the  plain- 
tiff, in  delivering  the  property,  conformed  to  the  usage  of  the  defend- 
ants in  receiving  it,  which  was  different  from  the  usage  which  gener- 
ally prevails  in  that  business,  he  is  presumed  to  have  known  of  that 
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usage  of  the  defendants,  and  to  have  been  influenced  by  it ;  and  it 
does  not  appear,  that  there  was  any  evidence  to  repel  such  presump- 
tion. But  without  deciding  that  point,  it  is  a  decisive  answer  to  this 
objection,  that  it  was  not  only  riot  made  on  the  trial,  but  the  defend- 
ants placed  this  part  of  their  defence  on  the  sole  ground  of  a  want 
of  notice  to  them  of  the  delivery.  To  no  other  matter  in  this  branch 
of  the  case  was  the  attention  of  the  court  called.  The  judge,  there- 
fore, had  a  right  to  infer,  that  no  question  was  intended  to  be  made, 
as  to  whether  the  plaintiff  was  influenced  in  his  conduct,  by  the 
usage  of  the  defendants.  His  attention  would  naturally  be  drawn 
from  that  subject,  by  the  course  taken  by  the  parties,  in  raising  the 
question  of  notice,  and  no  other.  It  was  ±he  duty  of  the  defendants 
distinctly  to  direct  the  attention  of  the  judge  to  the  point  which  he 
now  claims  was  overlooked,  if  he  wished  to  have  it  noticed.  In  re- 
gard to  his  instruction  to  the  jury,  that  the  delivery,  if  made  in  the 
usual  and  accustomed  manner  in  which  the  defendants  received 
goods  for  transportation,  was  sufficient,  we  think  that  it  was  correct, 
as  there  was  no  evidence  adduced  by  the  defendants  to  qualify  or 
affect  the  proof  of  the  plaintiff  on  that  subject.  The  charge,  there- 
fore, was  unexceptionable. 

2.  "We  are  of  opinion  that,  by  a  just  construction  of  the  141st  sec- 
tion of  the  act  "for  the  regulation  of  civil  actions,"  (Stat.  86,)  the 
wife  of  the  plaintiff  was  a  competent  witness  in  his  behalf.  It  was 
the  express  object  of  that  section  to  rem6ve  the  common  law  disqual- 
ification of  persons  as  witnesses,  in  all  civil  suits,  by  reason'  of  their 
having  an  interest  in  the  event  of  the  same.  In  legal  contemplation, 
the  husband  and  wife  are  one  person :  their  interests  are,  therefore, 
identical.  This  is  the  ground  *f  their  exclusion,  by  the  common 
law,  as  witnesses  for  each  other.  The  reason  given  by  Blackstone, 
why  they  are  not  to  be  admitted  to  be  witnesses  for  each  other,  is, 
that  it  ^ould  contradict  the  maxim  of  law,  "  nemo  in  propria  causa 
testis  esse  debet"  (1  Comm.  443) ;  and  PhiUips  says,  " they  cannot 
be  witnesses  for  each  other,  because  their  interests  are  absolutely  the 
sanie." 

It  is  said,  however,  that  the  reason  for  this  exclusion,  is  not  founded 
wholly  upon  their  identity  of  interest,  but  partly  on  a  principle  of 
public  policy,  which  deems  it  necessary  to  guard  the  confidence  of 
married  life ;  and  that  the  statute,  by  its  terms,  applies  only  to  cases 
where  the  interest  of  the  party  was  the  sole  ground  of  exclusion. 
This  argument,  however,  entirely  fails,  because  that  reason  applies 
only  where  the  husband  and  wife  are  called  to  testify  against  each 
other ;  and  in  such  cases,  we  admit  that  it  has  very  great  weight. 

But  were  it  otherwise,  we  think  that  this  would  be  too  narrow  a 
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view  of  the  statute,  and  of  the  intention  of  the  legislature  in  making 
it.  Its  language  is  substantially  like  that  of  the  statute  making  all 
interested  persons  competent  as  witnesses  in  the  action  of  book  debt ; 
and  its  object,  although  broader,  is  the  same.  The  latter  statute  has 
been  in  existence  since  the  earliest  settlement  of  the  State.  Under  it 
the  wife,  in  that  action,  has  always  been  admitted  as  a  witness  for 
the  husband ;  and  this  construction  of  that  law  was  sanctioned,  by 
the  case  of  Stanton  v.  WUlson  et  al.  3  Day,  37.  The  law  now  in 
question  should  receive  a  similar  construction. 

3.  The  remaining  question  respects  the  admissibility  of  the  deposi- 
tion of  Edwards.  He  testified,  in  that  deposition,  to  the  general 
good  character  of  Crawford,  a  previous  witness,  for  honesty,  and  in 
every  other  respect,  which  of  course  included  his  character  for  verac- 
ity. The  general  rule  is,  that  a  witness  cannot  be  supported  by  evi- 
dence of  his  general  character  for  truth,  excepting  after  a  general 
impeachment  of  it ;  but  we  have  adopted  an  exception  to  it,  where 
the  witness  is  in  the  situation  of  a  stranger;  in  which  case,  we  allow 
him  to  be  supported,  by^  evidence  of  his  general  good  character  for 
veracity,  without  such  impeachment.  Rogers  v,  Moore,  10  Conn.  R, 
12.  But  evidence  of  his  good  character,  in  other  respects,  is  not  ai 
missible  for  that  purpose.  Therefore,  as  Crawford  was  a  stranger, 
that  part  of  the  deposition  which  related  to  his  character  for  truth, 
was  admissible ;  but  the  remainder  of  it,  which  spoke  of  his  charac- 
ter in  other  respects,  was  not'.  The  objection  in  this  case  to  the  depo- 
sition was  a  general  one ;  but  a  part  of  it  being  admissible,  it  would 
not  have  been  proper  for  the  court  to  exclude  it.  The  objection 
should  have  been  made,  specifically,  to  that  part  of  it  which  was 
inadmissible.  * 

We  do  not,  therefore,  advise  a  new  trial. 

In  this  opinion  the  other  Judges  concurred. 

New  trial  not  to  be  granted. 
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New  Haven,  July,  1851. 

Eminent  Domain — Property  taken  for  a  Railroad  taken  for  Public 
Use  —  What  constitutes  a  Taking  of  Property  —  Damage  incident 
to  the  Construction  of  a  Road. 

It  is  now  established,  by  the  uniform  current  of  decisions,  that  the  property  of  individuals, 
taken  by  railroad  companies,  and  similar  corporations,  under  their  charters,  is,  from  the 
public  benefits  resulting  therefrom,  to  be  deemed  to  be  taken  for  public  use,  within  the 
constitutional  provision  upon  that  subject. 

A  railroad  company,  though  it  derives  its  powers  from  the  State,  does  not  act  in  behalf  of 
the  State,  or  as  its  instrument  or  agent,  but  under  a  special  grant,  acquired  for  a  valuable 
consideration,  for  the  promotion  of  its  own  direct  and  private  advantage. 

The  rules  of  construction,  applicable  to  general  legislation,  on  subjects  in  which  the  public 
at  large  are  interested,  are  essentially  different  from  those  which  are  applicable  to  private 
grants  to  individuals  of  powers  and  privileges,  conferred,  and  to  be  exercised  with  special 
reference  to  their  own  advantage,  although  involving,  in  their  exercise,  incidental  benefits 
to  the  community  generally ;  as  the  former  are  to  be  expounded  largely  and  beneficially 
for  the  purposes  for  which  they  were  enacted,  while  the  latter  are  to  be  construed  strictly, 
as  against  the  grantees. 

A  law  enacted  for  the  common  good,  and  which  there  is,  ordinarily,  no  inducement  to  per- 
vert from  that  purpose,  is  to  be  viewed  with  less  jealousy  and  distrust,  than  one  enacted 
to  promote  the  interests  of  particular  persons,  and  constantly  presenting  motives  for  en- 
croaching on  the  rights  of  others. 

The  charter  of  incorporation  of  a  railroad  company  provided,  that  it  should  be  lawful  for 
the  company  to  enter  upon  and  use  all  such  real  estate  as  should  be  necessary  for  them ; 
that  they  should  be  holdon  to  pay  all  damages  that  should  arise  to  any  person  or  persons  ; 
and  if  the  person  or  persons  to  whom  such  damages  should  so  arise,  and  said  company 
could  not  agree  as  to  the  amount  of  such  damages,  three  judicious  and  disinterested  free- 
holders should  be  appointed,  by  the  superior  court,  who  should  assess  just  damages  to  the 
person  or  persons  whos^  real  estate  should  be  taken  er  injured ;  that  the  railroad  should 
not  be  opened  across  the  land  of  any  person,  until  the  damages  assessed  should  have  been 
paid,  or  secured  to  be  paid ;  that  whenever  it  should  be  necessary  for  the  construction  of 
their  road  to  intersect  any  highway,  the  company  were  authorized  to  construct  it  across 
or  upon  such  highway,  but  they  were  required  to  restore  it  to  its  former  state,  or  in  suffi- 
cient manner  not  to  impair  its  usefulness.  B.  owning  a  building  and  land  on  a  street  in 
New  Haven,  intersected  by  said  railroad,  brought  his  action  against  the  company,  alleging 
that  they  had  made  a  large  excavation  for  the  bed  of  their  railroad  in  the  land  adjoining 
the  plaintiff's,  and  so  near  his  building  and  so  deep,  as  to  weaken  its  foundation,  and  ren- 
der it  unsafe  for  use,  and  raised  in  the  street,  opposite  to  and  near  the  front  of  said  build- 
ing, an  embankment  of  much  greater  height  than  the  street  was  before,  thereby  obstruct- 
ing the  passage  to  and  from  his  building,  darkening  the  windows,  obstructing  the  air,  and, 
rendering  the  building  unfit  for  occupation.  The  defendants  justified  under  their  charter; 
averring  that  they  paid,  before  the  doing  of  the  acts  complained  of,  all  the  damages- 
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caused  by  the  construction  of  their  road,  to  the  owners  of  real  estate  within  its  limits.  On 
a  demurrer  to  the  plea,  it  was  held,  1..  That  the  acts  of  the  defendants  did  not  constitute  , 
a  taking  by  them  of  the  property  of  the  plaintiff,  within  the  meaning  of  the  constitution 
of  this  State,  or  of  the  charter  of  the  defendants.  2.  That  under  the  charter  of  the 
defendants,  persons  whose  property  had  not  been  taken,  in  this  sense  of  the  term,  but 
who  had  sustained  incidental  or  consequential  damages,  by  the  authorized  works  of  the 
defendants,  were  entitled  to  compensation.  3.  That  as  the  injuries  to  the  plaintiff,  result- 
ing from  the  acts  complained  of,  were  of  the  latter  description,  and  as  no  compensation 
had  been  made  for  injuries  of  this  charactei',  the  plaintiff  was  entitled  to  recover. 

This  was  an  action  on  the  case. 

The  declaration  stated,  that  the  plaintiff,  being  seized  in  fee  and 
possessed  of  the  piece  of  land  in  the  city  of  New  Haven,  therein 
described,  with  a  building  thereon,  occupied  by  him,  as  a  blacksmith, 
the  defendants,  on  the  day  therein  mentioned,  and  on  divers  days 
and  times  between  that  day  and  the  bringing  of  the  suit,  wrongfully 
and  injuriously,  and  without  taking  reasonable  care  to  prevent  the 
injuries  thereinafter  mentioned,  made  a  large  excavation  for  the  bed 
of  a  certain  railroad,  by  the  defendants  there  constructed,  in  the  land 
next  adjoining  the  eastern  boundary  of  the  plaintiff's  land,  and  along 
the  whole  length  thereof,  and  so  near  his  said  buUding,  and  so  deep, 
as  to  weaken  the  foundation  thereof,  and  render  it  unsafe  for  use ; 
and  run  over  the  bed  of  said  railroad  a  great  number  of  heavy  cars 
and  engines,  thereby  shaking  the  walls  of  said  building ;  and  wrong- 
fully and  injuriously  raised  in  the  street  along,  opposite  to  and  near 
the  front  of  said  building,  an  embankment  of  earth  and  other  ma- 
terials in  and  upon  the  street  bounding  the  plaintifPs  land  on  the 
north,  of  much  greater  height  and  elevation  than  said  street  was  be- 
fore raised,  and  so  near  to  said  land  and  building,  that  ever  since,  the 
plaintiff  and  his  customers  have  thereby  been  obstructed,  prevented, 
and  hindered  from  passing,  and  from  transporting  goods  from  said 
street  to  said  building,  and  from  said  building  to  said  street,  as  they 
were  before  accustomed  to  do ;  and  the  door  of  said  building  near 
said  street  through  which  they  were  before  accustomed  to  pass,  and 
transport  goods .  as  aforesaid,  and  the  lights  and  windows  through 
which  the  light  and  air  before  came  from  said  street  to  said  building, 
have  been  obstructed,  closed,  and  darkened ;  and  that  also,  by  reason 
of  said  acts  of  the  defendants,  the  foundations  of  said  building  are 
wealcened,  the  walls  thereof  next  to  said  railroad  sunk,  settled, 
cracked,  and  insecure,  the  said  building  rendered  useless  and  unfit  for 
occupation,  the  plaintiff  broken  up  in  his  business,  and  his  said  land 
and  buildings  become  of  no  value. 

The  plea  alleges,  that  the  New  Haven  and  Northampton  Company, 
an  existing  incorporated  company  of  this  State,  being  authorized 
and  empowered,  by  a  resolution  of  the  legislature  of  this  State, 
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passed  in  1846,  (and  recited  in  the  plea,)  to  make  and  construct  a 
railroad  from  some  convenient  point,  on  or  near  the  canal  basin  in 
the  city  of  New  Haven,  through  said  city,  and  to  the  north  line  of 
the  State,  in  a  route  therein  mentioned,  (but  which  it  is  not  material 
here  particularly  to  describe,)  located  the  said  railroad  within  the 
limits  described  in  the  plea ;  and  that  the  space  embraced  within  said 
limits  passes  near  to  the  easterly  line  of  the  land  described  in  the 
declaration,  but  not  including  any  portion  thereof ;  thkt  said  location 
was,  by  order  of  the  directors  of  said  company,  surveyed  by  the 
engineer  of  said  company,  and  approved  by  the  commissioners  on 
said  road  appointed  by  the  legislature,  after  notice  given  according  to 
the  provisions  of  said  resolution;  that  on  the  application  of  said 
company,  the  legislature,  by  a  resolution  passed  in  1848,  (and  recited 
in  the  plea,)  approved  and  confirmed  the  proceedings  of  said  com- 
pany, in  so  locating  said  railroad,  authorized  said  company  to  make 
and  construct  the  said  road  within  said  limits,  made  valid  and  eifec- 
tual  the  said  location,  in  the  same  manner  and  to  the  same  extent,  as 
if  said  authority  had  been  conferred  by  said  resolution  of  1846,  and, 
in  regard  to  the  construction  and  use  of  said  road,  authorized  said 
company  to  exercise  and  enjoy  all  the  rights,  powers,  and  privileges, 
and  subjected  said  company  to  aU  the  liabilities  and  restrictions,  con- 
ferred and  imposed  by  said  resolution  of  1846 ;  that  all  the  damages 
caused  by  said  location  and  the  construction  of  said  road  to  the 
owners  of  land  or  other  real  estate  lying  or  being  situate  within  the 
limits  aforesaid,  were  paid  by  said  company  to  said  owners,  before 
the  doing  of  the  acts  complained  of  in  the  declaration.  The  plea 
then  states,  that  on  the  24th  day  of  March,  1848,  the  said  company 
demised,  leased,  and  to  farm  let  all  the  said  premises,  namely,  aU  the 
said  location  of  said  New  Haven  and  Northampton  Coihpany  be- 
tween the  said  canal  basin  and  a  point  north  of  said  land  of  the 
plaintiff,  to  the  defendants,  from  the  first  day  of  April,  1848,  forever, 
with  covenants  of  warranty  and  quiet  enjoyment,  whereby  the  de- 
fendants became  and  were,  at  the  time  when,  &c.,  entitled  to  make, 
construct,  and  use  a  railroad  upon  said  premises,  as  said  New  Haven 
and  Northampton  Company  were,  at  the  time  cJf  the  execution  of 
said' lease,  or  would,  at  any  time  thereafter,  have  been  entitled  to  do ; 
•and,  further,  that  by  two  resolutions,  passed  by  the  legislature,  in 
1844  and  1846,  (which  are  recited  in  the  plea,)  the  defendants  were 
incorporated  and  authorized  to  construct  a  railroad  from  some  suita- 
ble point  in  the  city  of  New  Haven, to  the  city  6i  Bridgeport,  and 
thence  to  the  west  line  of  this  State ;  and  that  they  did,  according  to 
the  provisions  of  their  said  charter,  locate  a  portion  of  their  road  over 
and  upon  the  same  premises  on  which  said  location  was  made,  by  the 
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said  New  Haven  and  Northampton  Company;  and  that  said  loca- 
tion so  made  by  the  defendants,  was  approved,  by  the  commissioners 
on  the  road  appointed  by  the  legislature.  The  plea  then  alleges,  that 
the  defendants,  at  the  said  time  when  &c.,  in  the  construction  of  a 
railroad  over  said  location,  necessarily  made  the  excavation  in  the 
declaration  complained  of,  for  the  bed  of  said  railroad  upon  said  loca- 
tion, and  near  to  the  easterly  side  of  the  said  building  of  the  plaintiff, 
doing  no  unnecessary  damage ;  and  in  the  necessary  use  of  said  rail- 
road, since  the  same  was  buUt  by  the  defendants,  did  run  over  the 
bed  of  said  road  cars  and  engines,  as  complained  of  in  the  declara- 
tion ;  and  also,  that  the  said  New  Haven  and  Northampton  Com-, 
pany,  by  said  resolutions  in  their  favor,  and  the  defendants,  by  said 
lease  and  by  their,  charter,  being  authorized,  whenever  it  should  be 
necessary  for  the  construction  of  their  raUroad,  to  intersect  any  road 
or  highway,  to  construct  said  railroad  across  the  same,  restoring  it  to 
its  original  state,  or  in  sufficient  manner  not  to  impair  its  usefulness, 
it  became  and  was  necessary  for  the  defendants,  in  constructing  said 
railroad,  to  intersect  a  certain  highway  or  road,  called  Fair  street,  and 
in  restoring  said  street  to  its  former  state,  in  sufficient  manner  not  to 
impair  its  usefulness,  to  construct  a  bridge  over  said  railroad,  at  the 
place  of  said  intersection,  on  which  travellers,  passing  along  said 
street,  could  conveniently  and  safely  pass  said  railroad,  and  to  con- 
struct and  raise  an  abutment  on  the  west  end  of  said  bridge,  and  an 
embankment  of  earth,  &c.,  with  a  gradual  and  suitable  slope  west- 
erly from  said  bridge  in  said  street,  in  front  of  said  building  of  the 
plaintiff;  and  that  the  defendants,  at  the  said  time  when,  &c.,  made 
the  said  embankment,  being  the  same  complained  of  in  the  declara- 
tion, for  the  purposes  aforesaid,  doing  no  unnecessary  damage. 

To  this  plea  there  was  a  demurrer. 

The  case  was  reserved 'for  the  advice  of  this  court. 

R.  I.  Ingersoll  and  Baldwin,  for  the  plaintiff,  contended,  1.  That  it 
was  not  shown  by  the.  plea,  that  the  defendants  have  ever  paid,  or 
agreed  to  pay,  damages,  or  had  damages  assessed,  to  any  one,  whose 
real  estate  may  have  been  "  taken  or  injured "  on  the  route  through 
the  city  of  New  Haven.  This  is  required  of  them  by  their  charter. 
See  Private  Acts  of  1844,  p.  59.  Although  the  New  Haven  and 
Northampton  Company  had  previously  located  their  road  on  this 
route,  and  paid  such  damages  as  were  assessed  for  the  construction 
of  their  road ;  yet  when  the  defendants  locate  another  road,  under 
another  charter,  over  the  same  land,  they  must  comply  with  the  re- 
quirements of  their  own  charter,  and  pay  the  land-owners,  for  the 
additional  injury  that  may  be  occasioned.     Trustees  of  Presbyterian 
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Society  in  Waterloo  v.  Auburn  and    Rochester  Railroad,  3   HiU, 
568. 

2.  That  the  ninth  section  of  the  defendant's  charter  requires,  "  That 
the  commissioners  on  said  railroad,  within  three  djiys  after  approving 
the  route  thereof  within  said  cities  of  New  Haven  and  Bridgeport, 
shall  lodge  with  the  clerks  of  said  cities  respectively,  a  written  de- 
scription of  the  route  approved  by  them,  within  the  limits  of  said 
cities,  which  shall  be  and  remain  the  route  of  said  railroad,  unless 
within  thirty  days  after  said  description  is  so  lodged  with  said  clerlf s, 
either  of  said  cities,  at  a  meeting  legally  warned  for  the  purpose,  shall 
appeal  from  the  doings  of  the  said  commissioners  to  a.  judge  of  the 
superior  court^"  &c.  Private  Acts,  1844,  pp.  64,  65.  The  defendants 
in  their  plea  do  not  pretend,  that  this  has  been  complied  with ;  and 
without  it,  they  could  have  no  right  to  make  the  excavation,  or  raise 
the  embankment  complained  of.  Again,  the  same  section  declares : 
"  That  after  said  route  of  said  railrbad  shall  have  been  finally  estab- 
lished as  aforesaid,  said  corporation  shall  construct  that  part  of  said 
road  within  the  limits  of  the  cities  of  New  Haven  and  Bridgeport, 
under  the  direction  of  the  common  council  of  said  cities  respectively." 
They  have  not  constructed  their  road  under  the  direction  of  the  com- 
mon council;  and  therefore,  they  must  be  held  responsible  for  the 
damages  they  occasion,  to  individuals  in  the  city  of  New  Haven. 

It  is  said,  however,  that  they  worked  under  the  charter  of  the  New 
Haven  and  Northampton  Company,  and  not  under  their  own  charter. 
Even  if  that  could  be  done,  it  would  not  deliver  them  from  their 
responsibility ;  for  the  charter  of  the  New  Haven  and  Northampton 
Company  requires,  that  part  of  the  road  within  the  city  of  New 
Haven,  to  be  constructed  and  used  "  in  such  manner  and  subject  to 
such  rules  and  regulations  as  the  common  council  of  said  city  shall 
prescribe."  Private  Acts,  1846,  §  5,  p.  88.  But  where  is  the  author- 
ity of  the  New  Haven  and  Northampton  Company  to  give  a  per- 
petual lease  of  their  franchise  ?  The  legislature  have  conferred  upon 
them  no  such  power.     The  grant  is  to  them,  not  to  their  assigns. 

3.  That  if,  however,  the  plaintiff  is  wrong  in  these  views,  and  if  the 
defendants  have  acted  within  the  scope  of  their  own  charter,  still  they 
are  responsible  in  damages  for  the  injury  the  plaintiff"  has  received; 
and  this  too,  although  the  real  estate  of  the  plaintiff"  has  not,  strictly 
speaking,  been  "  taken."  This  seems  to  have  been  well  settled  in  our 
neighboring  States,  New  York  and  Massachusetts.  Fletcher  v.  The 
Auburn  aud  Syracuse  Railroad,  25  Wend.  462;  Dodge  v.  County 
Commissioners,  1  Am.  Rail,  Cas.  336 ;  Ashby  v.  The  Eastern  Railroad 
Co.  lb.  356 ;  Baptist  Church  of  Schenectady  v.  Schenectady  and  Troy 
Railroad,  5  Barbour,  79.     The  same  principle  has  also  been,  again 

13* 
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and  again,  recognized  by  our  own  courts.  Hooker  v.  New  Haven  and 
Northampton  Co.  14  Conn.  R.  146 ;  s.  c.  15  lb.  318 ;  Denslow  v.  New 
Haven  and  Northampton  Co.  16  lb.  98 ;  Enfield  Bridge  v.  Hartford 
and  New  Haven  Railroad  Co.  ante,  p.  95,  In  Hooker  v.  Northamp- 
ton Co.  15  Conn.  R.  318,  Williams,  C.  J.,  in  view  of  all  the  authori- 
ties, says :  "  But  the  case  has  not  been  produced  (unless  it  be  that  of 
Hollister  v.  Union  Co.  9  Conn.  R.,  which  may  fairly  be  placed  on 
other  ground,)  where  individuals  or  corporations  who  are  to  derive  a 
profit  to  themselves  from  an  injury  done  voluntarily  to  others,  are  to 
be  protected  in  doing  such  injury  without  compensation,  unless  done 
by  the  power  of  an  unrestricted  legislature."  The  land  in  that  case 
had  not  been  "  taken  "  —  though  it  had  been  injured,  and  the  charter 
that  he  was  then  considering,  only  had  reference  to  land  "taken." 
With  how  much  greater  force  would  this  language  be  applicable  to  a 
case  like  the  present,  where  the  charters  of  both  companies  expressly 
extend  the  responsibility  in  damages  for  land  "  taken  or  injured."  See 
Private  Acts  of  1844,  §  7,  p.  62.  And  Private  Acts  of  lS46,  §  3, 
p.  86.  See  also  Enfield  Bridge  v.  Hartford  and  New  Haven  Railroad 
Co.  above  cited ;  Turner  et  al.  v.  Shefiield  and  Rotherbane  Railway, 
10  Meeson  k,  Welsby,  425. 

Kimberly  and  Button,  for  the  defendants,  insisted.  That  they  were 
not  liable  to  the  plaintiff  for  damages.  In  support  of  this  position, 
they  contended,  1.  That  the  legislature  had  authorized  the  defend- 
ants to  do  all  that  they  have,  done ;  and  have  not  provided,  in  such 
cases,  for  the  assessment  and  payment  of  damages. 

First,  the  defendants  are  authorized  to  locate  and  construct  a 
railroad  over  the  place  in  question,  and  to  run  cars  and  engines  over 
the  road,  by  the  force  of  steam  or  otherwise.  See  Charter,  §  1,  7, 
and  9. 

The  defendants  then  had  the  right  to  excavate  the  bed  of  "the  rail- 
road near  the  building  of  the  plaintiff,  and  to  use  it  as  they  have 
done,  without  responsibility,  for  the  reasonable  exercise  of  that  right 
Thurston  v.  Hancock,  12  Mass.  R.  220 ;  Panton  v.  HoUand,  17  Johns. 
R.  92. 

Secondly,  the  defendants  were  authorized,  (when  necessary  to  cross 
any  highway,)  to  construct  the  road  over  or  across  the  same.  See'' 
Charter,  §  10,  It  being  admitted,  that  it  became  necessary  to  cross 
the  street,  and  to  erect  the  embankment,  in  order  to  restore  the  street 
to  its  former  usefulness,  the  defendants  are  justified  in  this  par- 
ticular. 

Thirdly,  the  charter,  or  act  of  incorporation,  provides  for  provision 
of  the  constitution  of  this  State,  prohibiting  the  payment  of  damages 
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only  to  the  persons  whose  lands  or  real  estate  have  been  taken  and 
appropriated.     See  Charter,  §  1,  7,  and  8. 

2.  That  the  charter,  or  act  of  incorporation,  conferring  the  authority 
to  do  the  acts  complained  of,  without  providing  an  indemnity,  is  a 
constitutional  act. 

First,  the  eleventh  section  of  the  first  article  of  the  constitution  of 
this  State  provides,  that  "  the  property  of  no  person  shall  be  taken 
for  public  use,  without  just  compensation  therefor."  With  this  pro- 
vision of  Hhe  constitution,  the  act  of  the  legislature  is,  and  was 
intended  to  be,  in  precise  accordance. 

Secondly,  railroads,  highways,  and  turnpikes  are  to  be  regarded  as 
public  works,  and  the  public  benefit  is  the  ultimate  end  and  object  of 
all  the  powers  conferred  for  their  construction,  preservation,  and  use. 
Newburyport  Turnpike  Corporation  v.  Eastern  Railroad  Company, 
1  Am.  Rail.  Cas.  294. 

Thirdly,  it  is  the  settled  construction  of  the  constitution,  and  of 
acts  of  the  legislature  like  that  under  consideration,  that  these  pro- 
visions regarding  compensation  to  individuals,  do  not  extend  to  cases 
of  indirect  and  consequential  injuries,  but  are  confined  to  cases  of 
property  actually  taken  and  appropriated,  by  the  government.  Hol- 
lister  V.  Union  Co.  9  Conn.  R.  436 ;  Bridgeport  v.  Housatonic  R.  R. 
Co.  ante,  p.  39;  Stevens  v.  Middlesex  Canal,  12  Mass.  R.  468; 
Callender  v.  Marsh,  1  Pick.  429;  Steele  v.  Western  Inland  Lock 
Nav.  Co.  2  Johns.  R.  283,,  286;  Lansing  v.  Smith,  8  Cowen,  146; 
Monongahela  Nav.  Co.  v.  Coons,  6  Watts  &  Serg.  101 ;  Keasy  v. 
Louisville,  4  Dana,  154;  Case  of  Phil.  &  Trent.  R.  R.  Co.  6  Whart. 
25.  See  also  the  cases  of  Hudson  River  R.  R.  Co.,  New  York ;  Long 
Island  R.  R.  Co.,  Brooklyn;  Rome  &  Oswego  Plank-road,  Utica; 
British  Cast  Plate  Manufacturers  v.  Meredith,  4  Term  R.  794; 
Boulton  V.  Crowther,  2  B.  &  C.  703,  (9  E.  C.  L.  227) ;  Sutton  v. 
Clarke,  6  Taunt.  29. 

Storbs,  J.  From  the  pleadings  in  this  case,  it  appears,  that  the 
justification  set  ijip  by  the  defendants,  for  the  acts  complained  of,  is 
founded  on  the  powers  conferred  upon  them  by  their  cheirter,  and 
also  on  the  power  conferred  on  the  New  Haven  and  Northampton 
Company,  by  the  charter  of  the  latter  company,  and  the  authority 
claimed  to  be  conveyed  to  the  defendants  by  that  company,  in  the 
lease  of  the  location  of  their  railroad  where  it  passed  by  the  lands  of 
the  plaintiff".  So  far  as  the  provisions  of  the  charters  of  these  com- 
panies, and  the  resolutions  of  the  legislature,  ^re  particularized  in  the 
plea,  they  appear,  by  a  reference  to  them,  to  be  correctly  stated. 

In  the  views  which  we  take  of  this  case,  it  is  not  necessary  to 
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consider  the  question  of  'the  validity  of  that  lease,  nor  whether  the 
effect  of  it  was  to  transfer  to  the  defendants  the  interest  which  the 
New  Haven  and  Northampton  Company  acquired,  by  the  location 
of  their  railroad,  in  ttfe  lands  within  its  limits,  adjacent  or  near  the 
plaintiff's  land,  so  as  to  invest  the  defendants  with  the  rights  and 
powers  of  that  company  in  the  land  embraced  within  such  location. 
If  it  be  conceded  that  the  lease  was  valid  and  effectual  for  that  pur- 
pose, our  decision,  as  will  be  perceived,  is  placed  upon  grounds  which 
would  be  entirely  unaffected  by  that  circumstance. 

There  is  a  difference  in  the  charters  of  the  two  companies,  in  one 
respect,  namely,  that  there  is  no  provision  in  the  charter  of  the  New 
Haven  and  Northampton  Company  like  that  in  the  charter  of  the 
defendants,  which  requires  that  the  commissioners  on  the  railroad  of 
the  latter  shall  lodge  with  the  clerks  of  the  city  of  New  Haven  a 
written  description  of  the  route  approved  by  them  within  the  limits 
of  that  city,  upon  which  a  point  has  been  made  in  the  argument. 
Our  decision  has  no  reference  either  to  that,  or  to  any  other  differ- 
ence in  the  charters  of  these  companies,  but  is  grounded  entirely  on 
the  constructions  of  other  provisions  contained  in  these  charters 
which  will  be  hereafter  more  particularly  stated,  and  have  no  refer- 
ence whatever  to  those  differences,  but  which  relate  only  to  the 
assessment  and  payment  of  damages  to  persons  injured  by  the 
defendants  in  consequence  of  the  construction  of  their  railroads. 
The  terms  of  those  provisions  are  exactly  the  same,  even  in  their  very 
phraseology,  in  the  charters  of  both  of  these  companies,  and  should 
undoubtedly  receive  the  same  construction  in  regard  to  the  kinds  of 
injury  for  which  they  require  such  damages  to  be  assessed  and  paid. 
The  only  averment  in  the  plea,  respecting  the  payment  of  such 
damages,  is,  that  all  the  damages  caused  by  the  location  by  the  New 
Haven  and  Northampton  Company  of  their  raih:oad  and  its  construc- 
tion, to  the  owners  of  land  or  other  real  estate  lying  or  being  situate 
within  the  limits  of  said  road,  were  paid  by  that  company  to  said 
owners,  before  the  doings  of  the  acts  in  the  declaration  complained 
of.  The  plea  does  not  allege,  whether  the  road  last  mentioned,  the 
damages  caused  by  the  location  and  construction  of  which,  were  then 
paid,  was  constructed  by  that  company,  or  by  the  defendants;  nor 
does  It  state  very  distinctly,  whether  the  raih-oad  and  embankment, 
made.by  the  defendants,  as  therein  mentioned,  and  in  the  construq, 
tion  of  which,  the  acts  were  done,  of  which  the  plaintiff  complains, 
were  constructed  by  the  defendants,  under  or  by  virtue  of  their  own 
ch^ ter,  or  of  that  of  the  New  Haven  and  Northampton  Company, 
and  the  lease  by  the  latter,  to  the  defendants.  For  the  purposes  of 
this  case.  It  IS  not  necessary  to  determine  the  true  construction  of  the 
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plea  in  this  respect,  or  any  of  the  questions  arising  on  the  construc- 
tion of  it,  as  it  might  be  claimed  by  either  of  the  parties ;  because,  if 
it  be  conceded,  that  the  defendants  were  intrusted  with  all  the  powers 
and  rights  conferred  upon  each  of  these  companies,  by  their  charters 
and  the  resolutions  of  the  legislature  referred  to  in  the  plea,  the  facts 
therein  alleged  constitute  no  justification  for  the  acts  complained  of, 
in  the  declaration,  if  the  injury  produced  by  those  acts,  is  of  such  a 
character,  that,  by  the  terms  of  those  charters,  the  plaintiff  was  en- 
titled to  have  damages  therefor  assessed  and  paid  to  him.  And  on 
the  supposition  that  the  defendants  united  in  themselves  all  the  rights 
and  powers  conferred,  and  the  obligations  imposed,  by  the  charters  of 
both  these  companies,  we  may,  for  convenience,  hereafter  pass  by  the 
New  Haven  and  Northampton  Cbnipany,  and  speak  only  of  the 
defendants  and  their  charter,  as  the  provisions,  upon  which  our  de- 
cision depends,  are  the  same  in  each  charter. 

The  averment  in  the  plea,  that  the  damages,  caused  by  the  location 
and  construction  of  the  road  to  the  owners  of  lands  or  other  real 
estate  lying  or  being  situate  within  the  limits  of  the  road,  were  paid 
to  said  owners,  before  said  acts  were  committed,  obviously  does  not 
embrace  the  plaintiff;  since  his  land  and  building,  which  he  claims 
were  injured,  by  the  acts  complained  of,  were  not  situated  within  the 
limits  of  the  railroad.  It  is  not  alleged  in  the  plea,  that  damages 
were  assessed  or  paid  to  the  owners  of  any  other  property  than  that 
over  which  the  railroad  was  then  located.  If,  therefore,  that  is  the 
only  species  of  property,  for  damages  to  which,  the  charter,  under 
which  the  defendants  justify,  requires  them  to  make  compensation  to 
the  owner;  or  if,  notwithstanding  the  charter  does  not  limit  such 
compensation  to  damages  to  property  situated  within  the  located 
limits  of  the  railroad,  it  does  not  require  compensation  for  the  particu- 
lar kind  of  damages  alleged  to  be  sustained  by  the  plaintiff,  the  plea 
is,  in  this  respect,  a  good  justification  for  the  acts  complained  of. 

The  question  then  arises,  which  is  the  first  presented  to  us  on  the 
argument,  whether  the  defendants,  by  the  terms  of  their  charter,  are 
required  to  cause  the  damages  occasioned  to  the  plaintiff,  by  the  acts 
complained  of  in  the  declaration,  to  be  assessed  and  paid  to  the  plain- 
tiff, in  order  to  justify  said  acts.  The  decision  of  this  question  must, 
of  course,  depend  entirely  upon  the  true  construction  of  that  charter. 
Each  of  these  companies  derives  its  existence  from  its  charter,  has  no 
other  power  or  authority  than  its  grant,  and  is  subject  to  all  the 
duties  and  liabilities  which  it  imposes.  It  binds  itself,  by  its  accept- 
ance of  the  grant,  to  the  fulfilment  of  all  these  obligations,  and  in 
the  manner  which  it  prescribes. 

It  is  not  important  here  to  inquire,  whether  the  legislature,  by 
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Virtue  Of  the  power  of  eminent  dbmain,  with  which  it  J^  mtms ted 
by  the  people  in  the  constitution,  might  not,  for  the  use  of  the  public, 
by  a  particular  law,  have  constructed,  under  its  immediate  direction 
and  by  a  direct  agency,  the  railroad,  which,  by  the  charter  granted  to 
these  defendants,  it  authorizes  them  to  make,  or,  by  a  general  law 
required  and  empowered  subordinate  bodies  to  lay  out,  establish,  and 
make  similar  railroads,  whenever  the  pubUc  .Convenience  and  neces- 
sity required  them,  as  they  have  done  in  regard  to  ordinary  pubhc 
highways,!  vdthout  providing  compensation  for  any  damages  occa- 
sioned thereby  to  individuals,  excepting  those  of  a  direct  and  imme- 
diate character,  occasioned  by  a  taking  of  their  land  for  that  purpose, 
which  it  would  clearly  be  necessary  to  provide  compensation  for, 
under  the  taking  of  private  property  for  public  use,  without  just  com- 
pensation.    If  the  legislature  possesses  a  power  thus  unrestricted, 
excepting  in  the  particular  last  mentioned,  which  we  perceive  no 
reason  to  doubt,  and  had  proceeded  to  exercise  it,  whatever  might  be 
thought  of  its  expediency  or  general  justice  in  regard  to  the  private 
interests  of  individuals  affected  by  its  exercise,  and  the  defendants 
had  acted  under  such  an  authority,  in  doing  the  acts  complained  of, 
the  question  before  us  would  have  been  quite  different  in  its  charac- 
ter, and  depended  on  different  considerations,  from  that  which  we  are 
now  considering.     The '  defendants,  in  that  case,  would  have  acted 
merely  as  the  constituted  agents  or  instrumentality  of  the  legislature, 
which  would  itself  have  been  only  the  representative  or  instrumen- 
tality, so  to  speak,  of  the  people,  or  sovereign  power  of  the  State,  and 
within  the  scope  of  the  authority  conferred  by  the  law  under  which 
they  thus  acted,  would  be  invested  with  all  the  rights  and  powers  of 
the  State.     The  question,  therefore,  arising  between  an  individual 
claiming  to  be  injured  by  their  acts,  and  the  defendants,  apart  from 
any  claim  of  their  having  exceeded  their  authority  or  abused  it, 
would  be  one  between  such  individual  and  the  State ;  and  not  only 
so,  but  between  him  and  the  State  exercising  its  rights  and  powers, 
not  in  any  respect  for  the  promotion  of  the  private  interest  of  any 
particular  person,  whether  natural  or  artificial,  but  only  for  the  general 
benefit  of  the  State. 

The  defendants,  however,  in  this  case,  justify  under  no  act  of  that 
description ;  but  only  under  a  private  grant  from  the  legislature,  con- 
ferring upon  them  certain  specified  and  qualified  .powers,  for  their 
own  special  advantage ;  although  indeed  it  is  now  established,  by  the 
uniform  current  of  decisions,  that  the  public  benefit  may  be  so  far 
promoted  by  the  works  authorized  to  be  made  by  such  corporations 


1  See  Clark  v.  Saybrook,  21  Conn.  R.  313. 
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as  the  defendants,  that  the  property  of  individuals,  authorized  to  be 
taken  by  them  by  their  charter,  shall  be  deemed  to  be  taken  for  pubUc 
use,  and  therefore  is  the  necessary  subject  of  compensation,  under 
the  provision  of  the  constitution  relating  to  the  taking  of  private 
property  for  public  use ;  and  indeed,  upon  any  other  theory,  private 
property  could  not  be  taken  at  all  by  the  defendants,  since  it  must  be 
considered  to  be  taken  only  for  private  use,  which  it  would  not 
be  within  the  competency  even  of  the  legislature  to  sanction,  either 
with  or  without  compensation,  as  it  would  be  merely  to  authorize 
the  taking  of  the  property  of  one  person  and  transferring  it,  without 
his  consent,  to  another,  for  the  private  use  of  the  latter :  which  would 
not  be  an  act  of  legitimate  legislation  under  any  circumstances. 

The  defendants,  although  acting  indeed  under  an  authority  derived 
from  the  State,  do  not  act,  properly  speaking,  in  its  behalf,  or  as  its 
agent  or  representative,  nor  with  a  special  reference  to  the  benefit  of 
the  public,  as  is  the  case  when  roads  or  other  public  improvements 
are  maide  under  the  immediate  direction  and  superintendence  of  the 
State,  or  its  agents,  constituted  for  that  purpose,  and  for  the  general 
accommodation  or  benefit  of  the  community;  but  under  a  special 
grant  of  power,  deemed  to  be  acquired  from  the  State,  for  a  valuable 
consideration,  and  for  the  promotion  of  their  own  direct  and  private 
advantage. 

Such  being  the  nature  of  the  grant  contained  in  the  charter  of  the 
defendants,  and  upon  which  they  rely,  and  which  is  the  same  in  its 
character,  construction,  and  effect,  as  if  made  to  one  or  more  natural 
persons  not  clothed  with  corporate  privileges,  the  queeiion  which  we 
are  now  considering  becomes  one,  not  between  an  individual  and  the 
State,  but  merely  between  one  individual  and  another,  and  depending 
on  the  extent  and  qualifications  of  the  charter  of  the  defendants  and 
the  obligations  upon  them  imposed  by  that  instrument. 

Before  we  proceed  to  examine  the  provisions  of  the  defendants' 
charter,  upon  which  the  question  now  before  us  depends,  it  is  impor- 
tant to  observe,  that  the  rules  of  construction,  which  apply  to  general 
legislation  in  regard  to  those  subjects  in  which  the  public  at  large  are 
interested,  are  essentially  difl'erent  from  those  which  apply  to  private 
grants  to  individuals,  of  powers  or  privileges  designed  to  be  exercised 
with  special  reference  to  their  own  advantage,  although  involving,  in 
their  exercise,  inpidental  benefits  to  the  community  generally.  The 
former  are  to  be  expounded  largely  and  beneficially  for  the  purposes 
for  which  they  were  enacted;  the  latter  liberally  in  favor  of  the 
public,  and  strictly  as  against  the  grantees.  The  power,  in  the  one 
case,  is  original  and  inherent  in  the  State  or  s6vereign  power,  and  is 
exercised  solely  for  the  general  good  of  the  community :  in  the  other, 
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it  is  merely  derivative;  is  special,  if  not  exclusive,  in  its  charact^; 
and  is  in  derogation  of  common  right,  in  the  sense  that  it  confers 
privileges  to  which  the  members  of  the  community  at  large  are  not 
entitled.  Acts  of  the  former  kind,  being  dictated  solely  by  a  regard 
to  the  benefit  of  the  public  generally,  attract  none  of  that  prejudice  or 
jealousy  towards  them,  which  naturally  would  arise  towards  those  of 
the  other  description,  from  the  consideration  that  the  latter  were 
obtained  with  a  view  to  the  benefit  of  particular  individuals,  and  the 
apprehension  that  their  interests  might  be  promoted  at  the  sacrifice, 
or  to  the  injury,  of  those  of  others  whose  interests  should  be  equally 
regarded.  It  is  universally  understood  to  be  one  of  the  implied  and 
necessary  conditions  upon  which  men  enter  into  society  and  form 
governments,  that  sacrifices  must  sometimes  be  required  of  indi- 
viduals for  the  general  benefit  of  the  community,  for  which  they  have 
no  rightful  claim  to  specific  compensation ;  but,  ^s  between  the 
several  individuals  composing  a  community,  it  is  the  duty  of '  the 
State  to  protect  them  in  the  enjoyment  of  just  and  equal  rights.  A 
law,  therefore,  enacted  for  the  common  good,  and  which  there  wojild 
ardinai-ily  be  no  inducement  to  pervert  from  that  purpose,  is  entitled 
to  be  viewed  with  less  jealousy  and  distrust  than  one  enacted  to  pro- 
mote the  interests  of  particular  persons,  and  which  would  constancy 
present  a  motive  for  encroaching  on  the  rights  of  others., 

We  now  come  to  a  brief  examination  of  those  provisions  of  the 
defendants'  charter,  which  bear  on  the  question  before  us.  Those 
provisions  are  contained  in  the  first  section  of  that  charter,  which  cor- 
responds with, the  first  section  of  the  chartei  of  the  New  Haven  and 
Northampton.  Company,  and  to  the  seventh  section  of  the  defend- 
ants' charter,  which  corresponds  with  the  third  section  of  the  charter 
of  the  other  company,  the  language  in  these  corresponding  sections 
being  identical.  We  will  refer,  for  convenience,  only  to  the  charter 
of  the  defendants. 

^  The  first  section,  after  incorporating  the  defendants,  and  authoriz- 
ing them  to  locate,  construct,  and  finally  complete  the  railroad  therein 
described^  and  to  transport,  &c.,  thereon,  property  and  persons,  as 
therein  mentioned,  provides,  that,  for  the  purpose  of  constructing  said 
road,  they  may  lay  out  the  same,  not  exceeding  six  rods  wide, 
through  the  whole  length,  and  for  the  purpose  of  cuttings  an(i  em- 
bankments, and  of  necessary  turnouts,  and  for  obtaining  stone  and 
gravel,  "  may  take  as  much  more  land  as  may  be  necessary  for  the 
proper  construction  and  security  of  said  road;"  with  a  proviso, 
"that  all  damages  that  may  be  occasioned  to  any  person  or  corpora- 
tion, by  the  taking  of  any  such  land  or  materials  aforesaid,  for  the 
purpose  aforesaid,  shall  be  paid  for  by  said  company,  in  the  manner 
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thereinafter  provided."  All  the  provisions  in  the  charter  relating  to 
the  ascertainment,  assessment,  and  payment  of  damages  to  persons 
'occasioned  by  said  road,  are  contained  in  the  seventh  section.  That 
section,  after  providing,  that  the  company,  by  their  agents,  &c.,  may 
enter  upon  such  route  or  places  as  shall  be  designated  by  the  direc- 
tors, and  approved  by  the  commissioners  therein  mentioned,  after  the 
proceedings  therein  directed,  provides,  that  it  shall  be  lawful  for  the 
company  to  enter  upon  and  use  all  such  land  and  real  estate  as  may 
be  necessary  for  them,  in  the  manner  and  for  the  purpose  set  forth  in 
the  first  section.  It  then  declares,  "that  said  company  shall  be 
holden  to  pay  all  damages  that  may  arise  to  any  person  or  persons." 
Then  follows  this  provision :  "  and  if  the  person  or  persons,  to  whom 
damage  may  so  arise,  and  said  company  cannot  agree  as  to  the 
amount  of  such  damage,  it  shall  be  the  duty  of  said  company  to 
apply  to  the  superior  court  of  the  cotmty  in  which  the  real  estate 
damaged  may  be  situated,  and  to  cause  notice  to  be  given  to  the 
adverse  party  of  such  application ;  and  thereupon  said  superior  court 
shall  appoint  three  disinterested  and  judicious  freeholders  to  assess 
the  amount  of  such  damages ;  and  said  freeholders,  after  being  sworn, 
shall  give  n'otice  to  the  parties  of  the  time  and  place, of  their  meeting, 
on  the  business  of  their  appointment,  at  which  time  and  place  they 
shall  proceed  to  hear  the  parties,  and  inquire  into  the  extent  of 
damages,  and  shall  assess  just  damages  to  the  person  or  persons 
W'hose  real  estate  may  be  taken  or  injured,  which  assessment  shall  be 
in  writing,  under  the  hands  of  said  freeholders."  It  then  goes  on  to 
declare,  that  said  assessment  shall  be  returned  to  the  clerk  of  said 
court  and  recorded,  —  its  effect  when  so  recorded,  —  that  said  railroad 
shall  not  be  opened  across  the  land  of  any  person  until  the  damages 
assessed  shall  have  been  paid,  or  secured  to  be  paid,  to  his  satisfac- 
tion, and  within  what  time  said  damages  shall  be  paid  or  deposited 
with  the  treasurer  of  the  county.  In  a  subsequent  section,  (sect.  10,) 
the  company  is  authorized,  whenever  it  shall  be  necessary  for  the  con- 
struction of  their  road,  to  intersect  any  road  or  highway,  to  construct 
said  railroad  across  or  upon  the  same :  but  they  are  required  to  restore 
said  road  or  highway  thus  intersected  to  its  former  state,  or  in  suffi- 
cient manner  not  to  impair  its  usefulness.  We  perceive  no  other 
provision  in  the  charter,  which  has  any  material  bearing  on  the  ques- 
tion now  before  us. 

We  are  of  opinion,  that  the  acts  of  the  defendants,  as  disclosed  in 
the  pleadings  in  this  case,  do  not  constitute  a  taking  by  them  of  the 
property  of  the  plaintiff,  within  the  meaning  of  that  term,  as  used  in 
the  provision  of  our  constitution,  which  has  been  adverted  to.  Nor 
do  we  see  any  reason  for  believing,  that  any  other  meaning  was 
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intended  to  be  attached  to  it,  in  the  charter  of  the  defendants.     It 
would  clearly  apply  to  land  on  which  the  railroad  was  located,  or 
which  was  used  for  the  purpose  of  cuttings  and  embankments,  or  of 
turnouts,  or  of  obtaining  stone  and  gravel,  as  provided  for  in  the  first 
section ;  because,  in  these  cases,  the  owner  would  be  deprived  of  his 
property,  and  it  would  be  directly  appropriated  by  the  defendants  to 
their  own  use.     The  damage  alleged  to  have  been  sustained  by  the 
plaintiff,  is  not,  however,  of  that  description.     He  does  not  complain, 
that  his  property  has  been  taken  from  him,  or  appropriated  to  the  use 
of  the  defendants ;  but  that  his  enjoyment  of  it  is  materially  and 
injuriously  impaired  by  their  acts.     He  retains  his  land,  but  its  value ' 
is  diminished  by  those  acts.     The  damage  he  receives  is  not  of  a 
direct  or  immediate,  but  of  a  consequential  or  incidental  character, 
For  such  damage,  although  it  does  not  amount  to  a  technical  taking 
of  his  property,  we  are  of  opinion  that  it  was  the  intention  of  the 
legislature  to  provide,  that  he  should  receive  compensation  from  the 
defendants,  by  that  clause  in  their  charter,  which  provides,  that  they 
"  shall  pay  all  damages  that  may  arise  to  any  person  or  persons." 
The  clause  is  elliptical,  but  was  obviously  intended  to  apply  to  dam- 
ages occasioned  by  the  construction  of  the  defendants'  road,  and 
also,  as  we  have  no  doubt,  to  the  embankment  extending  laterally 
from  the  bridge  over  the  highway  crossed  by  the  railroad,  which  is 
incident  to  and  connected  with  the  railroad,  and  is  as  much  a  part  of 
the  structure  authorized  by  the  charter  of  the  defendants,  as  the  rail- 
road itself,  and  the  right  of  niaking  which,  equally  with  the  right  of 
constructing  the  railroad,  forms  a  part  of  the  fi-anchise  granted  to 
them.     The  raising  of  the  bridge  was  necessary,  in  order  to  allow  of 
the  passing  of  the  engines  and  cars  on  the  railroad  ;  and  the  making 
of  the  embankment  was  necessary,  in  consequence  of  the  raising  of 
the  bridge,  in  order  to  restore  the  highway  to  its  former  usefulness, 
which  it  was  made  the  duty  of  the  defendants  to  do ;  and  both  were 
raised  for  the  sole  benefit  and  accommodation  of  the  defendants,  and 
not  of  the  public.    And-  as  both  of  them  are  parts  of  the  same  enter- 
prise, there  is,  moreover,  no  reason,  in  justice,  why  a  person  should 
not  have  compensation  for  incidental  damage  sustained  by  him,  in 
consequence  of  the  construction  of  one  as  well  as  the  others.     The 
clause  of  the  charter  which  we  last  recited,  is  very  broad  and  unquali- 
fied in  its  terms,  both  as  to  the  kinds  of  damage  for  which  the  com- 
pany shall  pay,  and  the  persons  who  shall  be  paid  ;  it  embraces  "  all 
damages,"  and  therefore,  not  only  those  which  are  direct,  but  those 
also  which  are  incidental ;  and  "  damages  to  any  person  or  persons;" 
and  therefore,  those  who  are  owners  of  land  over  which. the  railroad 
is  located,  as  well  as  those  who  are  not. 

If  this  were  the  only  clause  in  the  charter  which  designated  the 
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kind  of  damage  for  which  compensation  should  be  made  to  individu- 
als, and  the  description  of  persons  entitled  to  it,  there  could  be  no 
doubt  that  it  would  embrace  the  damages  alleged  to  be  sustained  by 
the  plaintiff.  These  expressions  should  receive  their  ordinary  and 
obvious  signification,  unless  it  appears  from  the  other  parts  of  the 
charter,  that  they  were  intended  to  be  used  in  a  restricted  sense.  And 
no  such  qualification  can  be  suggested,  excepting  that  which  should 
restrict  them  to  the  kind  of  damage  which  had  been  previously  men- 
tioned, and  which  would  arise  from  taking  the  land  of  individuals  for 
the  purposes  mentioned  in  the  first  section,  that  is  to  say,  for  the  loca- 
tion of  the  raihoad,  or  cuttings  and  embankments,  or  turnouts,  or 
for  obtaining  stone  and  gravel.  Such  a  construction,  however,  we 
think,  is  inadmissible.  First,  there  is  no  reference  in  the  clause  to  the 
causes  of  damage  which  have  been  previously  mentioned,  or  to  the 
persons  before  mentioned,  by  whom  such  damage  might  be  sus- 
tained. In  the  next  place,  the  language  of  the  clause  is  not  such  as 
would  be  naturally  used,  if  it  was  intended  to  be  thus  restricted. 
Thirdly,  this  clause  was  entirely  unnecessary,  and  would  be  mere 
repetition,  if  it  was  designed  only  to  embrace  the  causes  of  damage, 
which  had  been  mentioned  in  the  first  section ;  because  it  had  been 
already  provided  in  that  section,  that  all  damage  occasioned  to  any 
person  or  corporation,  by  the  taking  of  land  or  materials,  should  be 
paid  by  the  company.  In  the  fourth  place,  the  provision  immedi- 
ately succeeding  this  clause,  which  prescribes  in:  what  manner  dam- 
ages arising  to  individuals,  shall  be  assessed,  declares,  that  the  assess- 
ors "  shall  assess  just  damages  to  the  person  or  persons  whose  real 
estate  may  be  taken  or  injured ; "  thus  showing  most  clearly,  that  the 
clause  in  question,  with  which  that  provision  is  most  closely  con- 
nected, was  not  intended  to  be  limited  exclusively  to  land  which 
should  be  taken  or  directly  affected.  Such  a  restricted  construction 
of  it  would,  moreover,  be  opposed  to  the  rule  of  exposition  before  ad- 
verted to,  which  applies  to  grants  of  this  description.  We  think, 
therefore,  that  incidental  or  consequential  damages  are  embraced  in 
this  clause.  We  do  not,  however,  intend  to  include  merely  fanciful 
or  speculative  damages,  but  only  those  of  an  actual,  substantial, 
definite,  and  appreciable  character.  That  damages  of  the  latter 
description  are  embraced  in  the  allegations  of  the  declaration,  in  this 
case,  admits  of  no  doubt. 

We  are  strongly  confirmed,  not  only  in  the  construction  which  we 
have  thus  given  to  the  charter  in  question,  but  also  in  our  conclusion 
that  the  plaintiff  has  alleged  in  his  declaration  damage  for  which  it 
required  compensation,  by  some  recent  cases  which  have  come  to  our 
notice,  since  the  argument,  and  the  cases  referred  to  in  them.     We 
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refer  particularly  to  Parker  v.  The  Boston  and  Maine  Railroad,  1 
Am.  Rail.  Cas.  547 ;  The  E.  &  W.  India  Docks  and  Birmingham 
Junction  Railway  v.  Gattke,  15  Jur.  261,  (s.  c.  3  Bng.  Law  &c  Eq. 
Rep.  59,)  and  the  London  &  N.  "W.  Railway  Co.  v.  Bradley,  15  Jur. 
139,  (s.  c.  5  Eng.  Law  &  Eq.  Rep.  100,)  which  involved  the  con- 
struction of  legislative  provisions,  resembling  that  which  we  have 
been  considering,  requiring  compensation  to  be  made,  by  corporations 
similar  to  the  defendants,  to  persons  injured  by  the  execution  of  their 
works. 

We  do  not  accede  to  the  argument,  that  the  defendants  are  pro- 
tected from  the  suit  of  the  plaintiff,  on  the  ground  that  they  have,  by 
the  authority  claimed  to  be  given  to  them  in  their  charter,  to  raise 
the  embankment'in  the  highway  opposite  to  the  plaintiff's  land,  and 
their  acquisition  of  the  right  to  excavate  and  occupy  the  land  of  the 
adjacent  owner  for  the  railroad,  become  clothed  with  the  rights  of  the 
public  in  respect  to  repairing  the  highway  crossed  by  the  raUroad,  and 
of  the  owner  of  such  adjacent  land,  in  respect  to  the  use  of  his  land; 
and  that,  therefore,  as  between  the  plaintiff,  on  the  one  part,  and  the 
public  and  such  adjacent  owner,  respectively,  on  the  other,  or  the  de- 
fendants representing  them,  the  former  has  no  ground  of  complaint. 
If  it  be  admitted,  that  the  relative  rights  of  the  public  and  such  ad- 
joming  owner,  respectively,  as  between  them  and  the  plaintiffs,  are 
such,  that  the  one,  having  originally  compensated  the  owner  of  the 
land  covered  by  the  highway  for  its  tfse  for  that  purpose,  has  a  right 
to  grade  it  as  that  purpose  shall  require,  and  that  the  other,  by  virtue 
of  his  ownership  of  the  land,  would  have  a  right  to  excavate  it,  for 
any  proper  purpose,  to  the  extent  that  the  defendants  have  done,  the 
bridge  and  the  embankment  connected  with  it  were  projected  and 
raised,  not  by  the  public,  but  by  the  defendants,  for  their  own  neces- 
sities,  and  not  for  the  convenience  of  the  public,  nor  at  their  expense, 
nor  on  their  behalf,  although  by  their  license,  and  for  their  accommo- 
dation, in  compliance  with  the  requirements  of  the  defendants'  char- 
ter;  and  the  defendants  are  not  the  owners,  and  have  not  the  general 
rights  of  the  owner,  of  the  land  excavated  adjacent  to  the  plaintiffs, 
but  have  only  a  special  right  to  the  use  of  it,  for  a  particular  purpose. 
And  we  think,  that  by  a  fair  consti-uction  of  the  charter  of  the  de- 
fendants, these  rights  were  conferred  on  them,  only  on  condition  that 
they  should  pay  aU  damages  occasioned  to  other  persons,  by  their 
exercise.     We  perceive  nothing  in  the  chai-ter  which  should  lead  us 
to  discnminate,  m  this  respect,  between  the  compensation  for  taking 
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nWHfff  T'  i  ^"^  '""^^  compensation  has  been  made  to  the 
plamtiff,  for  the  damages  of  which  he  complains,  we  are  of  opinion 
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that  it  is   insufficient ;  and 'that  the  superior  court   should  be  so 
advised. 

The  result  to  which  we  have  come  on  this  point,  renders  it  un- 
necessary to  consider  the  other  questions  made  in  the  argument. 

In  this  opinion  the  other  Judges  concurred. 

Judgment  for  plaintiffs. 


Fuller  and  wife  v.  The  Natjgatuck  -Railroad  Company.^ 

Litchfield,  June,  1852. 

Common  Carriers  —  Parties  engaged  in  Business,  as  such,  estopped  to 
deny  the  Character  —  Proof  of  Contract  with  the  Wife. 

Where  the  declaration,  in  an  action  against  a  railroad  corporation,  for  a  personal  injury  to 
one  of  the  plaintiffs,  after  stating,  that  the  defendants  were  the  owners  of  a  certain  rail- 
road, running  through  the  towns  of  W.  and  P.,  and  of  certain  cars  for  the  conveyance  of 
passengers  upon  that  road,  averred,  that,  on  the  day  specified,  the  defendants  were  the 
owners  of,  and  wei'e  running  and  propelling,  upon  said  road,  a  certain  train  of  passenger 
cars,  for  a  certain  reasonable  reward  paid  to  the  defendants ;  it  was  held,  that  it  sufficiently 
appeared  from  the  declaration,  that  the  defendants  were  common  carriers. 

In  such  case,  it  was  not  necessary  to  allege,  that  the  defendants  had  power,  by  their  charter, 
to  become  common  carriers ;  for  they  being  engaged  in  this  business,  and  having,  in  its 
pursuit,  made  a  contract  pertaining  to  it,  ought  not  to  be  allowed  to  say  to  the  contracting 
party,  that  they  had  no  power  to  do  so. 

Where  the  declaration,  by  husband  and  wife,  for  a^  personal  injnry  to  the  wife,  after  stating 
the  nature  and  extent  of  the  injury  complained  of,  proceeded  to  allege,  that  by  means  of 
such  injury,  she  became  sick,  and  was  prevented  from  attending  to  her  necessary  affairs, 
and  that  the  plaintiffs  were  thereby  forced  to,  and  did,  necessarily  expend  two  hundred 
dollars  in  endeavoring  to  effect  a  cure ;  it  was  held,  that  although  the  plaintiffs  could  not 
recover,  in  the  same  action,  for  the  wife's  personal  injury,  and  also  for  the  expenses  of 
her  cure,  yet  in  this  case,  the  ground  of  damages  was  the  wife's  personal  injnry  alone, 
and  the  statement  regarding  the  expenses  of  her  cure,  was  to  be  considered  as  descriptive 
of  the  extent  of  her  injury,  and  not  as  a  distinct  and  substantive  ground  of  damages,  and 
in  that  aspect,  though  unnecessary,  still  it  was  very  proper ;  but  if  otherwise,  yet  as  the 
gist  of  the  action  was  the  breach  of  contract  in  not  carrying  the  wife  safely,  and  this  was 
a  ground  on  which  the  plaintiffs  could  recover,  it  wiU  be  presumed,  after  verdict,  that  the 
court  confined  the  evidence  to  that  ground. 

Where  in  one  count  of  the  declaration  in  such  action,  the  promise  was  alleged  as  made  to 
the  wife,  and  in  another  as  made  to  the  plaintiffs ;  but  in  the  latter  case,  the  allegation  of 
the  promise  was  preceded  and  followed  by  language,  which  showed  that  the  promise  was 
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made  for  the  wife's  benefit ;  it  was  held,  that  the  feir  reading  of  this  count  was,  that  the 
promise  was  made  to  her ;  and  consequently,  there  was  no  misjoinder  of  counts. 

A  promise,  founded  on  a  consideration  relating  to  the  wife's  personal  security,  does  not  vest 
absolutely  in  the  husband,  but  may  be  the  subject  of  an  action  in  the  name  of  husband 
and  wife. 

In  all  cases  where  the  cause  of  action  will  survive  to  the  wife,  she  may  join  with  her  hus- 
band in  a  suit  upon  it. 

The  case  of  Griswold  v.  Penniman,  2  Conn.  E.  564,  considered  and  commented  upon. 

Where  the  plaintiffs,  on  the  trial  of  the  action  above  stated,  offered  a  witness  to  prove,  that 
the  wife  gave  money  to  him  to  buy  a  ticket  for  her  passage  in  the  cars  to  P. ;  that  such  a 
ticket  was  accordingly  procured  for  and  received  by  her ;  and  that  she  thereupon  took  her 
seat  in  the  cars,  to  be  conveyed  to  P. ;  this  evidence  was  objected  to,  because  it  went  to 
prove,  that  the  contract  was  made  with  the  husband,  on  the  ground,  that  the  money  paid 
for  the  ticket  must  be  presumed  to  have  been  his ;  but  as  she  might  have  separate  proper- 
ty, and  the  money  might  have  belonged  to  either  of  them,  it  was  held,  that  the  evidence 
was  admissible,  as  conducing  to  prove  the  contract  laid,  its  sufficiency  being  out  of  the 
question. 

An  implied  contract  will  be  presumed  to  be  made  with  the  party  in  interest ;  and  as  the 
husband  has,  legally,  no  interest  in  the  wife's  personal  security,  a  contract  for  that  purpose, 
will  be  presumed  to  be  made  with  her. 

Where  the  plaintiffs,  on  the  trial  of  such  action,  claimed,  that  the  injury  alleged,  resulted 
from  the  cars  not  stopping,  at  the  station  in  question,  a  reasonable  time  for  the  passengers 
to  leave ;  which  was  controverted  by  the  defendants  ;  and  the  plaintiffs  offered  evidence  to 
show  the  usual  and  customary  period  of  the  cars  stopping  at  that  place ;  it  was  held,  that 
such  evidence  was  admissible. 

A  carrier  of  passengers  is  bound  to  use  the  highest  degree  of  care  that  a  reasonable  man 
would  use. 

This  was  an  action  on  the  case,  for  a  personal  injury  to  Betsey- 
Fuller,  one  of  the  plaintiffs. 

The  defendants  were  described  in  the  writ,  as  "  a  body  politic  and 
corporate,  created  by  the  legislature  of  this  State,  located  and  doing 
business  in  Bridgeport,  in  this  State,  by  the  name  of  the  Naugatuck 
Railroad  Company,  with  power  to  sue  and  be  sued,  plead  and  be 
impleaded." 

The  first  count  alleged.  That  on  the  12th  day  of  November,  1850, 
the  defendants  were,  and  ever  since  have  been,  the  proprietors  of  a 
certain  railroad,  known  and  called  by  the  name  of  the  Naugatuck 
Eailroad,  located  in  this  State,  running  from  the  town  of  Milford,  in 
the  county  of  New  Haven,  to  and  into  the  town  of  Winchester  in 
Litchfield  county,  and  passing  through  the  towns  of  Waterbury  and 
Plymouth,  and  are  the  owners  of  divers  raih-oad  cars  for  the  carriage 
and  conveyance  of  passengers  upon  said  road ;  and  that  the  defend- 
ants, on  the  day  aforesaid,  were  the  owners  of,  and  were  running  and 
propelling,  a  certain  train  of  passenger  cars  upon  said  road,  for  the 
carriage  and  conveyance  of  passengers,  for  certain  reasonable  hire 
and  reward  paid  to  the  defendants.  The  plaintiffs  then  averred,  that 
upon  said  12th  day  of  November,  1850,  in  consideration  that  said 
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Betsey  Fuller,  at  the  special  instance  and  request  of  the  defendants, 
would  take  a  seat  in  one  of  said  cars,  at  Waterbury,  to  be  carried 
and  conveyed  therein  from  said  town  of  Waterbury  to  the  town  of 
Plymouth,  for  a  reasonable  hire  and  reward,  namely,  the  sum  of 
thirty  cents,  paid  to  the  defendants  therefor,  by  said  Betsey  Fuller, 
they,  the  defendants,  undertook  and  faithfully  promised  the  said  Bet- 
sey, safely  and  securely  to  carry  her,  in  and  by  said  car,  from  said 
Waterbury  to  said  Plymouth,  and  safely  and  securely  deliver  her,  at 
the  usual  place  of  delivering  passengers  in  said  Plymouth ;  and  the 
plaintiffs  say,  that  confiding  in  the  undertaking  and  promise  of  the 
defendants,  she,  the  said  Betsey,  did  on  said  12th  day  of  November, 
engage  and  take  a  seat  in  said  car,  to  be  conveyed  from  said  Water- 
bury to  said  Plymouth,  and  she  did,  then  and  there,  pay  to  the  de- 
fendants, said  sum  of  thirty  cents,  the  same  being  a  reasonable  hire 
or  reward  for  the  conveyance  of  said  Betsey  from  said  Waterbury  to 
said  Plymouth ;  and  the  plaintiffs  say,  that  confiding  in  the  promise 
and  undertaking  of  the  defendants,  said  Betsey  did  become  a  passen- 
ger of  the  defendants  in  said  train  of  cars,  to  be  conveyed  from  said 
Waterbury  to  said  Plymouth,  yet  the  defendants,  not  regarding  their 
said  promise  and  undertaking,  but  contriving  and  intending  to  injure 
the  said  Betsey,  did  not  safely  and  securely  carry  and  deliver  the  said 
Betsey  out  of  the  said  cars,  at  the  usual  place  of  delivery  of  passen- 
gers at  said  Plymouth,  but  then  and  there  wholly  neglected  and 
refused  so  to  do,  but  instead  thereof,  by  their  servants  and  agents,  so 
carelessly,  negligently,  and  unskilfully  managed  said  train  of  cars,  at 
and  near  the  usual  and  common  place  of  delivery  of  passengers,  at 
said  Plymouth,  that  through  the  carelessness,  negligence,  and  miscon- 
duct of  the  defendants,  and  their  agents  and  servants,  said  Betsey 
was  unable  to  safely  and  securely  get  out  of  and  leave  said  cars,  at 
said  Plymouth,  and  the  defendants  then  and  there  wholly  neglected 
fend  refused  to  stop  the  motion  of  the  said  cars,  and  allow  said  Bet- 
sey a  sufficient  opportunity,  safely  and  securely  to  leave  said  cars ;  by 
means  of  which,  said  Betsey,  in  endeavoring  to  leave  said  cars,  fell 
and  was  thrown  with  great  violence  from  said  qars,  and  on  to  the 
earth,  and  on  to  an  iron  rail  then  and  there  lying,  by  means  of  which 
the  said  Betsey  was  greatly  hurt,  bruised,  wounded,  and  injured  in 
her  back,  side,  head,  limbs,  and  divers  other  parts  of  her  person,  and 
became  sick,  sore,  lame,  and  disordered,  and  so  remained  fi"om  that 
time  to  the  present,  during  all  which  time  she  has  suffered  great  pain 
and  distress,  and  by  means  of  which  she  has  become  permanently 
lame  and  disabled,  and  has  been  hindered  and  prevented  from  per- 
forming and  transacting  her  necessary  affairs  and  business  by  her  to 
be  performed  and  transacted,  and  also,  thereby  they,  the  plaintiffs, 
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were  forced  and  obliged  to,  and  did  necessarily  pay,  lay  out,  and  ex- 
pend  a  large  sujn  of  money,  namely,  the  sum  of  two  hundred  dollars, 
in  and  about  endeavoring  to  be  cured  of  the  bruises,  wounds, 
sickness,  soreness,  lameness,  and  disorder,  aforesaid,  occasioned  as 
aforesaid. 

In  the  second  count  it  was  alleged.  That  on  the  12th  day  of 
November,  1850,  at  Waterbury  in  New  Haven  county,  in  considera- 
tion that  said  Betsey  Fuller,  at  the  special  instance  and  request  of 
the  defendants,  had  then  and  there  engaged  and  taken  a  seat  and 
place,  by  a  certain  other  car,  to  be  conveyed  thereby  to  Plymouth,  in 
Litchfield  county  aforesaid,  for  certain  other  reasonable  hire  and 
reward  to  the  defendants  in  that  behalf,  they,  the  defendants,  then 
and  there,  undertook  and  faithfully  promised  said  Betsey,  that  due 
and  proper  care  should  be  observed,  and  taken  in  and  about  the  con- 
yeying  and  delivering  her,  said  Betsey,  as  such  passenger  as  aforesaid, 
to  Plymouth  aforesaid;  and  although  said  Betsey,  confiding  in  the 
last-mentioned  promise  and  undertaking  of  the  defendants,  after- 
wards, on  the  day  and  year  aforesaid,  to  wit,  at  Waterbury  aforesaid, 
did  become  such  passenger,  by  the  last-mentioned  cars  as  aforesaid ; 
yet  the  defendants,  not  regarding  their  last-mentioned  promise  and 
undertaking,  yet  contriving  and  fraudulently  intending  craftily  and 
subtilely  to  deceive  and  defraud  and  injure  said  Betsey,  in  this  behalf, 
did  not,  nor  would,  cause  and  procure  due  and  proper  care  to  be 
observed  and  taken  in  and  about  the  conveying  and,  delivering  said 
Betsey,  as  such  passenger  as  aforesaid,  to  Plymouth  aforesaid,  but 
wholly  neglected  so  to  do ;  and  by  reason  of  the  carelessness  and  im- 
proper conduct  of  the  defendants,  and  their  agents  and  servants  in 
that  behalf,  in  and  about  the  conducting  and  managing  of  the  said 
last-mentioned  car,  the  said  Betsey  was  unable  to  safely  and  securely 
get  out  of  and  leave  said  last-mentioned  car,  at  Plymouth  afore- 
said ;  and  the  plaintiffs  say,  that  although  the  defendants  did,  by  their 
servants  and  agents,  then  and  there  stop  the  motion  of  the  last-men- 
tioned car,  to  wit,  at  and  near  the  usual  place  for  the  landing  and 
delivery  of  passengers  at  Plymouth  aforesaid,  yet  that  they  did  not 
stop  the  motion  of  the  last-mentioned  car,  a  proper,  reasonable,  and 
sufficient  length  of  time  to  allow  the  said  Betsey  safely  and  securely 
to  leave  and  get  out  of  said  last-mentioned  car,  by  reason  of  which, 
said  Betsey,  while  endeavoring  to  leave  the  said  last-mentioned  car, 
fell  and  was  thrown,  with  great  violence  upon  the  earth,  and  upon  an 
iron  rail,  then  and  there  lying,  by  means  of  which  said  Betsey  was 
greatly  hurt,  bruised,  wounded,  and  injured  in  her  head,  back,  side, 
limbs,  and  divers  other  parts  of  her  person,  and  became  sick,  sore, 
lame,  and  disordered,  and  so  remained  from  that  time  to  the  present, 


SUPEEME  COURT  OF  CONNECTICUT.       16; 

Fuller  et  ux.  v.  Naugatuck  Eailroad  Company. 

during  all  which  time,  she  has  suffered  great  pain  and  torment,  and 
by  means  of  which  she,  the  said  Betsey,  has  become  permanently 
lame  and  disabled,  and  has  been  hindered  and  preVented  from  per- 
forming and  transacting  her  necessary  affairs  and  business  by  her  to 
be  performed  and  transacted,  and  also  .thereby  they,  the  plaintiffs, 
were  forced  and  obliged  to,  and  did  necessarily  pay,  lay  out,  and 
expend  another  large  sum  of  money,  to  wit,  the  sum  of  two  hundred 
dollars,  in  and  about  endeavoring  to  be  cured  of  the  bruises,  wounds, 
sickness,  soreness,  lameness,  and  disouder  aforesaid,  occasioned  as 
aforesaid. 

In  the  third  count,  the  plaintiffs  alleged  that,  heretofore,  on  the  day 
and  year  aforesaid,  the  defendants  were  the  owners  of  a  certain  other 
railroad,  known  and  called  by  the  name  of  the  Naugatuck  B-aUroad, 
located  in  this  State,  and  running  from  the  town  of  Milford,  in  the 
county  of  New  Haven,  through  the  towns  of  Derby,  Seymour,  Nau- 
gatuck, Waterbury,  Plymouth,  Litchfield,  Torrington,  to  and  into  the 
town  of  Wincheister;  and  then  were,  and  now  are,  the  owners  of 
divers  other  cars  or  coaches  for  the  conveyan,ce  of  passengers  upon 
said  road ;  and  that  the  defendants,  on  the  day  aforesaid,  were  the 
owners  and  proprietors  of,  and  were  running  and  propelling  a  certain 
other  train  of  passenger  cars  upon  said  road,  for  the  conveyance  of 
passengers,  for  certain  other  reasonable  hire  and  reward  paid  to  the 
defeiidants ;  and  the  plaintiffs  say,  that  upon  the  12th  day  of  Novem- 
ber, 1850,  at  Waterbury  aforesaid,  in  consideration  that  the  said  Bet- 
sey Fuller,  at  the  special  instance  and  request  of  the  defendants,  had 
then  and  there  engaged  a  seat  and  place  by  a  certain  other  car,  to  be 
conveyed  thereby  to  Plymouth  aforesaid,  for  certain  other  reasonable 
hire  and  reward  to  the  defendants  in  that  behalf  paid  and  received, 
they,  the  defendants,  then  and  there  undertook  and  faithfully  prom- 
ised the  plaintiffs,  that  due  and  proper  care  should  be  observed  and 
taken  in  and  about  the  conveying  and  delivering  her,  said  Betsey,  as 
such  passenger,  as  aforesaid,  to  Plymouth  aforesaid,  and  although  said 
Betsey,  confiding  in  the  last-mentioned  promise  and  undertaking  of 
the  defendants,  afterwards,  to  wit,  on  the  day  and  year  last  mentioned, 
to  wit,  at  Waterbury  aforesaid,  did  become  such  passenger,  by  the 
last-mentioned  car  as  aforesaid,  yet  the  defendants,  not  regarding 
their  last-mentioned  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and  subtilely,  to  deceive,  and  defraud, 
and  injure  said  Betsey,  in  this  behalf,  did  not,  or  would  not,  cause 
and  procure  due  and  proper  care  to  be  observed  and  taken  in  and 
about  the  conveying  and  delivering  said  Betsey,  as  such  passenger  as 
aforesaid,  to  Plymouth  aforesaid,  but  wholly  neglected  so  to  do ;  and 
by  reason  of  the  carelessness  and  improper  conduct  of  the  defendants, 
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and  their  agents  and  servants  in  that  behalf,  in  and  about  the  con- 
ducting  and  meinaging  the  last-mentioned  car,  said  Betsey  was  unable 
to  safely  and  securely  get  out  of  and  leave  said  last-mentioned  car,  at 
said  Plymouth ;  and  the  plaintiffs  say,  that  although  the  defendants 
did,  by  their  servants  and  agents,  then  and  there  stop  the  motion  of 
the  last-mentioned  car,  to  wit,  at  and  near  the  usual  place  for  the 
landing  and  delivery  of  passengers  at  Plymouth  aforesaid,  yet  that 
they  did  not  stop  the  motion  of  the  last-mentioned  car,  a  proper, 
reasonable,  and  sufficient  length  of  time  to  allow  said  Betsey  safely 
and  securely  to  leave  and  get  out  of  the  said  last-mentioned  car ;  by 
reason  of  which,  said  Betsey,  while  endeavoring  to  leave  the  last- 
mentioned  car,  fell  and  was  thrown  with  great  violence  upon  the 
earth,  and  upon  an  iron  rail  then  and  there  lying,  by  means  of  wliich 
said  Betsey  was  greatly  hurt,  bruised,  wounded,  and  injured  in  her 
head,  back,  side,  limbs,  and  divers  other  parts  of  her  person,  and  be- 
came sick,  sore,  lame,  and  disordered,  and  so  remained  from  that  time 
to  the  present ;  during  aU  which  time  she  has  suffered  great  pain  and 
torment,  and  by  means  of  which  she,  said  Betsey,  has  become  per- 
manently lame  and  disabled,  and  has  been  hindered  firom  performing 
and  transacting  her  necessary  affairs  and  business  by  her  to  be  per- 
formed and  transacted :  And  also  thereby,  they,  the  plaintiffs,  were 
forced  and  obliged  to,  and  did,  necessarily  pay,  lay  out,  and  expand 
another  large  sum  of  money,  to  wit,  the  sum  of  two  hundred  dollars, 
in  and  about  endeavoring  to  be  cured  of  the  bruise's,  wounds,  sick- 
ness, soreness,  lameness,  and  disorder  aforesaid,  occasioned  as  afore- 
said. 

The  defendants  pleaded  the  general  issue ;  on  which  the  cause  was 
tried,  at  Litchfield,  February  term,  1852. 

Upon  the  trial  of  this  cause  to  the  jury,  the  plaintiffs,  in  support  of 
the  contract  set  forth  in  their  declaration,  offered  one  Rufus  E.  Mun- 
ger,  as  a  witness,  to  testify,  that  on  the  day  when  the  injury  com- 
plained of  occurred,  Betsey  Fuller,  one  of  the  plaintiffs,  gave  him 
some  money,  and  requested  him  to  purchase  for  her  of  the  defend- 
ants' agent  in  Waterbury,  a  ticket  for  her  passage  on  the  defendants' 
railroad  car  from  -Waterbury  to  Plymouth ;  that  he  received  the 
money,  purchased  the  ticket,  and  delivered  it  to  her ;  and  that  she 
thereupon  took  her  seat  in  the  car,  for  the  purpose  of  being  conveyed 
to  Plymouth. 

To  the  admission  of  this  evidence  the  defendants  objected,  because, 
as  they  claimed,  it  did  not  conduce  to  prove  the  contract  set  up  in 
either  count  in  the  declaration,  but  one  variant  therefrom.  But  the 
court  overruled  the  objection,  and  received  the  evidence. 

The  plaintiffs,  in  further  support  of  their  action,  introduced  evidence 
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to  prove,  that  upon  the  arrival  of  the  car  at  the  station  for  landing 
passengers  in  Plymouth,  the  defendants  gave  notice  to  the  passengers 
who  were  to  leave  at  that  place,  by  their  agent's  calling  out,  "  Ply- 
mouth ; "  that  thereupon  she  immediately  left  her  seat,  and  hastened, 
as  fast  as  she  could,  to  get  off  the  car ;  but  before  she  was  able  to 
leave  the  same,  she  was  thrown,  by  the  rapid  motion  of  the  car,  upon 
the  ground,  and  severely  bruised  and  injured ;  that  the  defendants' 
train  was  either  not  stopped  at  aU,  at  said  station,  or  if  stopped,  it 
was  but  for  a  very  short  time,  and  then  again  put  in  motion,  without 
allowing  her  any  reasonable  or  sufficient  time  for  her  to  leave  the  car. 

It.  was  proved,  and  admitted  by  the  defendants,  that  upon  the 
arrival  of  the  train  at  the  Plymouth  station,  notice  was  given  to  the 
passengers  to  leave,  by  the  defendants'  agent ;  that  before  the  said 
>Betsey  had  left  the  car,  the  defendants'  conductor  had  given  an  order 
for  the  train  to  proceed,  and  the  same  was  in  actual  motion ;  and  that 
the  injury  complained  of  was  occasioned  thereby.  But  there  was  no 
evidence  that  said  conductor,  when  he  gave  said  order,  had  any 
knowledge  that  said  Betsey  had  not  left  the  car. 

The  defendants  introduced  evidence  to  prove,  that  their  train  was 
stopped  at  said  station,  and  remained  stationary  for  a  suitable  and 
proper  period  of  time,  and  sufficiently  long  to  enable  her  to  leave  the 
car  safely  and  conveniently,  after  due  notice  had  been  given  to  her; 
but  that  instead  of  leaving  the  car  in  a  reasonable  time,  she  remained 
therein  an  unreasonable  period  of  time,  and  until  after  the  train  had 
resumed  its  progress,  and  that  known  to  her ;  that  when  she  was 
about  getting  off  the  car,  she  was  informed  by  the  superintendent  of 
the  road,  that  the  train  was  rnoving,  and  that  it  would  be  dangerous 
for  her  then  to  leave,  and  if  she  would  remain  he  would  stop  the  train. 
But  it  was  denied  by  the  plaintiffs,  that  any  such  information  was 
communicated  to  her. 

The  plaintiffs  offered  evidence  to  prove  what  was  the  usual  and 
customary  period  of  time,  allowed  by  the  defendants  for  passengers  to 
leave  at  that  station.  To  the  admission  of  which  the  defendants  ob- 
jected, but  the  court  admitted  it. 

The  defendants  requested  the  court  to  charge  the  jury  as  follows, 
to  wit :  — 

1.  That  if  they  found  that  the  train  was  stopped  the  usual  time  of 
stopping  at  the  station,  or  long  enough  to  enable  Mrs.  Fuller,  by  the 
use  of  reasonable  expedition  and  care,  to  get  off  the  car  with  safety, 
and  she  did  not  improve  that  opportunity,  and  get  off,  the  defendants 
were  not  responsible  for  the  injury. 

2.  That  if  the  jury  found,  that  the  train  was  stopped,  after  notice 
to  the  passengers  to  leave,  the  usual  time,  or  long  enough  to  enable 
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Mrs.  Fuller,  in  the  use  of  reasonable  expedition  and  care,  to  get  off 
safely,  and  she  did  not-  get  off  then,  the  defendants  are  not  liable  for 
any  injury  occurring  afterwards,  provided  the  jury  believe,  that  the 
conductor,  at  the  time  he  started  the  train,  bmd  fide  supposed',  that 
the  passengers  who  desired  to  l»ave,  had  all  left  the  cars. 

3.  That  if  the  jury  found,  that  at  the  time  Mrs.  Fuller  left  the  car, 
the  train  was  in  motion,  so  as  to  render  it  unsafe  for  her  to  leave  it, 
and  she  knew  it,  or  by  the  use  of  reasonable  and  ordinary  care,  might 
have  known  it,  and  yet  went  off,  the  disfendants  are  not  liable,  whether 
the  train  was  stopped  or  not,  at  that  station. 

4.  That  the  degree  of  care  which  the  defendants,  as  common  car- 
riers of  passengers,  were  bound  to  exercise  in  affording  to  Mrs.  Fuller 
an  opportunity  to  get  off  with  safety,  was  not  the  highest  degree  of 
care  attainable  by  human  skill  and  foresight,  but  only  that  reasonable 
care  which  a  prudent  man  usually  exercises  upon  such  occasions. 

The  court,  in  its  charge  to  the  jury,  informed  them,  that  common 
carriers  of  passengers  are  not  insurers  of  their  safety;  but  they  are 
bound  to  observe  the  highest  degree  of  care  in  carrying  them,  which 
a  reasonable  man  would  use.  Their  contract  is,  that  they  will  carry 
them  safely,  and  as  far  as  competent  skill  and  human  foresight  will 
go,  they  wiU  take  due  care  in  the  performance  of  their  duty. 

That  the  plaintiffs,  in  the  case  under  consideration,  cannot  recover, 
if  the  injury  is,  in  any  manner,  attributable  to  the  want  of  ordinary 
care  and  diligence  on  the  part  of  Mrs.  Fuller,  in  leaving  the  car:  such 
a  degree  of  care  and  diligence  as  it  was  incumbent  upon  her  to  ob- 
serve, under  the  circumstances  in  which  she  was  placed ;  such  as 
might  reasonably  have  been  expected  from  a  person  in  her  situation. 

It  was  her  duty,  upon  the  arrival  of  the  car  at  the  station  and  notice 
given  to  the  passengers  to  leave,  to  use  all  reasonable  diligence  and 
care  to  leave  the  car ;  and  if  she  omitted  to  do  it,  the  defendants  are 
not  liable. 

So,  if  she  imprudently  and  improperly  attempted  to  leave  the  car, 
under  such  circumstances  as  showed  a  want  of  reasonable  care  and 
caution  on  her  part,  the  defendants  are  not  responsible. 

The  court  then  submitted  the  case  to  the  jury,  for  them  to  say, 
from  the  evidence  before  them,  whether  the  injury  was  justly  attribu- 
table to  the  want  of  due  diligence,  care,  or  caution  on  the  part  of  Mrs. 
Fuller,  or  to  the  neglect  of  the  defendants  in  not  allowing  her  a  rea- 
sonable time  to  leave  the  car,  in  the  manner  claimed  by  the  plaintiffs. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs,  with  one 
thousand  dollars  damages. 

The  defendants  thereupon  moved  in  arrest  of  judgment,  for  the  in- 
sufficiency of  the  declaration.     They  also  moved  for  a  new  trial,  be- 
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cause  the  court  admitted  improper  evidence  offered  by  the  plaintiifs, 
and  for  a  misdirection  to  the  jury. 

J.  H.  HubbcM-damd  Buel,  (with  whom  was  Giddififfs,)  in  support  of 
the  motions,  contended,  1.  That  the  corporate  powers  of  the  company 
are  not  sufficiently  stet  forth  in  the  declaration.  Goshen  &  Sharon 
Turnpike  Co.  v.  Sears,  7  Conn.  R.  92.  The  plaintiffs  should  have 
shown,  that  the  defendants,  a  corporation,  had  power  to  become  car- 
riers. Common  carriers  are  those  whose  usual  business  is,  to  carry. 
1  Sw.  Dig.  -388.     (Dut.  ed.)     The  defendants  are  not  so  charged. 

2.  That  in  all  the  counts,  damages  are  claimed  on  account  of  the 
expenses  of  carrying  the  wife,  which  is  error.  1  Chitt.  PI.  61 ;  Barnes 
et  ux.  V.  Hurd,  11  Mass.  R.  59., 

3.  That  there  is  a  misjoinder  of  causes  of  action.  The  first  and 
second  counts  are  on  a  contract  with  the  wife  alone ;  the  third,  with 
the  plaintiffs,  i.  e.  with  husband  and  wife.  That  is  -also  fatal.  Gould 
•on  Plead.  219 ;  Bocrum  v.  Taylor,  19  Conn.  R.  122,- 126. 

4.  That  the  wife  should  not  have  joined  at  all ;  for,  in  the  first 
place,  this  action  '.'  sounds  in  contract."  See  2  Chitt.  PI.  117,  118, 
271,  272;  Corbett  v.  Packington,  6  B.  &  Cress.  268,  (13  E.  C.  L. 
170).  Secondly,  the  contract  arose  upon  the  purchase  of  the  ticket. 
The  price  was  paid  with  the  husband's  money,  and  the  contract  was 
with  him.  Buckley  v.  CoUier,  1  Salk.  114;  s.  c.  3  lb.  63 ;  Bidgood  v. 
Way  et  ux.  2  Bla.  R.  1236 ;  1  Bright  on  Husband  &  Wife,  63.   , 

5.  That  in  this  action,  the  wife's  right  to  sue  is  not  shown,  and  can- 
not be  intended.  1  Chitt.  PL  21;  Gaylord  v.  Payne,  4  Conn.  R.  190. 
In  an  action  sounding  in  tort,  it  is  admitted  she  might  join. 

6.  That  the  evidence  offered  by  the  plaintiffs,  and  admitted  by  the 
court,  was  inadmissible.  And  on  this  point,  it  is  immaterial  whether 
the  action  sounds  in  tort  or  in  contract.  Maine  v.  Bailey,  15  Conn. 
R.  298 ;  WeaU  v.  King,  12  East,  452.  The  contract  is  laid  with  the 
wife,  in  the  first  and  second  counts,  and  with  the  plaintiffs  in  the' third 
count.  The  evidence  offered  conduces  to  prove  a  contract  with  the 
husband  alone.  See  2  Greenl.  Ev.  §  209,  212;  1  Chitt.  PI.  295,  299, 
304.  Here  no  express  contract  was  made  with  any  one.  The  law 
implies  the  contract  with  the  party  from  whom  the  consideration  pro- 
ceeds ;  and  in  this  case,  the  husband  paid  for  the  ticket. 

7.  That  the  usual  and  customary  length  of  the  stop  at  Plymouth 
was  immaterial.  What  that  usual  and  customary  time  was,  was  not 
in  issue.  First,  the  defendants  were  iiot  charged  with  stopping  less 
than  that  time ;  and  so  had  no  notice  to  contest  that  point.  Sec- 
ondly, whatever  it  was,  it  could  not  affect  the  rights  of  the  plaintiffs, 

V  nor  the  duties  of  the  defendants. 
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8.  That  the  charge  required  too  high  a  degree  of  care  of  the  defend- 
ants;  "as far  as  competent  skill  and  human  foresight  will  go,"  is  too 
far  to  require.  The  ground  of  liability  is  negligence ;  but  if  the  "  high- 
est degree  of  care  which  a  reasonable  man  wotdd  use,"  as  shown  by 
the  usual  practice  of  prudent,  reasonable  men,  under  such  circum- 
stances, then  there  can  be  no  just  charge  of  negligence.  See  Der- 
wort  et  ux.  v.  Loomer,  21  Conn.  R.  253.  And  yet  "  competent  skill 
and  human  foresight  will  go  "far  beyond  that:  so  far  as  to  give 
twice  or  thrice  the  necessary  time  for  leaving  the  cars — giving  notice 
twice  instead  of  once  —  passing  through  the  cars,  and  personally 
arousing  the  sleepers,  &c. 

9.  That  the  court  should  have  told  the  jury,  that  attempting  to 
leave,  while  the  cars  were  in  motion,  was  necessarily  hazardous,  in- 
stead of  leaving  this  matter  to  the  jury. 

Sanford  and  Woodruff,  (with  whom  was  E.  Johnson,)  contra,  con- 
tended, 1.  That  there  was  no  necessity  of  alleging,  that  the  defend- 
ant was  a  common  carrier  of  passengers,  eo  nomine  —  it  is  sufficient 
to  allege  the  ownership  of  the  road  and  cars,  and  the  use  of  the  same, 
for  carrying  passengers  for  hire  and  reward,  which  makes  them  in  law 
common  carriers,  and  so  are  all  the  forms.  ,2  Chitt.  PI.  119 ;  2  Greenl. 
Ev.  §  221  n. ;  Angell  on  Carriers,  §  592,  n.  2.  Besides,  if  the  charac- 
ter of  the  defendant,  as  a  common  carrier  of  passengers,  were  not 
alleged  with  legal  accuracy,  the  defect  would  be  cured  by  the  verdict 
1  Chitt.  PI.  673  to  682,  (9th  Amer.  ed.). 

2.  That  the  action  is  brought  to  recover  damages  for  a  personal 
injury  to  the  wife,  and  the  allegation  of  expenses  incurred,  &c.,  at  the 
conclusion  of  each  count,  is  mere  matter  of  description  of  the  extent 
of  the  injury,  and  not  a  substantive  ground  of  claim  for  damages :  it 
is  therefore  surplusage,  and  good,  after  verdict.  Richards  v.  Farn- 
ham,  13  Pick.  45 ;  Lewis  v.  Babcock,  18  Johns.  R.  443.  So  long  as 
it  does  not  appear  that  any  evidence  was  offered  to  prove  such  ex- 
penses, or  any  claim  made  for  them,  on  the  trial,  or  that  the  jury  have 
taken  them  into  consideration,  it  will  be  presumed,  after  verdict,  that 
no  such  claim  was  made,  or  evidence  offered.  Dale  v.  Dean,  16  Conn. 
R.  579 ;  1  Sw.  Dig.  776, 777.  So  where  a  plaintiff  claims  more  dam- 
ages than  on  the  face  of  the  declaration  appear  to  be  due,  it  will  not 
vitiate,  especially  after  verdict.  1  Chitt.  PI.  682;  Van  Rensselaer  v. 
Platner,  2  Johns.  Ca.  1&. 

3.  That  though  the  promise  in  the  third  count,  is  alleged  to  the 
«  plaintiffs,"  in  the  plural,  it  is,  in  the  first  place,  very  clearly,  a  clerical 
error;  for  it  is  apparent,  that  the  words  "the  plaintiffs,"  refer  to  Bet- 
sey Fuller,  by  what  precedes  and  follows.     Secondly,  if  the  promise 
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was  made  to  the  plaintiffs  jointly,  for  the  benefit  of  the  wife,  and  for 
her  personal  safety,  in  an  action  for  breach  of  that  undertaking,  to  re- 
cover damages  for  an  injury  to  the  wife,  may  not  a  count,  upon  a 
promise  to  husband  and  wife,  be  joined  with  a  count  upon  a  promise 
to  the  wife  alone,  both  being  for  the  same  cause  of  action  ?  Thirdly, 
as  the  same  plea  may  be  pleaded,  and  the  same  judgment  rendered, 
and  it  appears  that  the  personal  safety  of  the  wife  alone  was  involved, 
there  can  be"  no  objection  to  the  joinder  of  the  counts.  Fourthly,  it  is 
apparent,  that  all  the  causes  of  action  stated  in  the  several  counts,  are 
for  the  same  identical  injury;  and  as  the  defendant  has  not,  and  could 
not,  sustain  any  injury,  by  the  form  of  the  averments,  as  varied,  he 
cannot  have  a  new  trial. 

4.  That  as  the  several  counts  are  the  same  in  form  and  substance, 
and  for  the  same  cause  of  action,  and  there  is  no  misjoinder;  if  either 
count  is  good,  the  verdict  will  apply  to  that  count.  Wolcott  v.  Cole- 
man, 2  Conn.  R.  324;  Smith  v.  Cleveland,  6  Mete.  332. 

The  counts  are  all  in  the  forms  laid  down  as  good  declarations 
against  carriers  in  assumpsit.  2  Chitt.  PI.  119 ;  2  Greenl.  Ev.  §  221 
n. ;  Angell  on  Carriers,  §  592,  n.  2. 

5.  That  the  evidence  of  Hunger  was  properly  admitted,  because  it 
conduced  to  prove,  and  did  prove,  the  contract  set  up  in  the  declara- 
tion. In  the  first  place,  he  was  the  mere  agent  of  Betsey  Fuller,  to 
purchase  the  ticket  for  her ;  and  all  the  legal  consequences  followed 
from  the  purchase  by  him,  that  would,  had  she  bought  it  in  person. 
Secondly,  from  the  sale  of  the  ticket,  by  the  defendants,  to  Betsey 
Fuller,  and  her  taking  a  seat  in  the  car,  the  law  raises  and  implies  the 
contract  set  up  in  the  declaration.  Thirdly,  if  no  money  had  been 
paid  at  all  —  if  they  received  her  on  board  their  cars  —  the  law  raises 
and  implies  the  same  contract. 

6.  That  the  evidence  offered  to  prove  the  customary  time  of  stop- 
ping at  Plymouth,  was  properly  admitted.  It  was  necessary,  in  order 
to  show  the  jury,  that,  at  the  time  in  question,  they  did  not  stop  the 
usual  time,  and  did  not  furnish  the  usual  facilities  for  leaving  the  car, 
and  so  broke  their  engagement. 

7.  That  the  charge  is  all  good  law  and  right,  and  left  the  questions 
of  fact  on  all  the  claims  of  the  defendants  to  the  jury  to  find ;  and 
they  have  found  against  them,  on  every  one. 

HiNMAN,  J.  The  defendants  in  this  case,  after  verdict  for  the  plain- 
tiffs, moved  in  arrest  of  judgment,  on  the  ground  of  the  insufficiency 
of  the  declaration.  The  objections  to  the  declaration  are,  that  it 
does  not  state,  that  tile  defendants  are  carriers,  or,  that  they  had 
power,  by  their  charter,  to  become  common  carriers ;  that  the  several 
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counts  each  join  a  claim  for  damages  on  account  of  the  wife's  per- 
sonal injury,  with  a  claim  for  the  expenses  of  her  cure ;  that,  in  the 
two  first  counts,  the  promise  is  alleged  to  have  been  made  to  the 
wife,  and  in  the  third  count,  it  is  alleged  to  have  been  made  to  both 
husband  and  wife ;  that  a  valid  promise  cannot  be  made  to  a  married 
woman,  and  she  cannot  sue  in  assumpsit,  for  any  claim  originating 
after  coverttire ;  and,  lastly,  it  is  said,  the  first  count  is  in  assumpsit^ 
on  the  promise,  and  the  two  last  counts  are  founded  on  the  negli- 
gence of  the  defendants,  and  so  are  counts  soilnding  in  tort. 

These  several  claims  will  be  considered  in  their  order.  % 

First,  does  the  declaration  allege,  that  the  defendants  are  common 
carriers,  or  carriers  of  passengers,  or,  that  they  have  power,  by  their 
charter,  to  become  carriers  ?  We  think  it  does.  After  stating  that 
the  defendants  were  the  owners  of  a  certain  railroad,  running  through 
the  towns  of  Waterbury  and  Plymouth,  and  of  certain  cars  for  the 
conveyance  of  passengers  upon  said  road,  it  then  goes  on  to  say, 
"  And  the  defendants,  on  the  day  aforesaid,  were  the  owners  and 
proprietors  of,  and  were  running  and  propelling,  a  certain  train  of 
passenger  cars  upon  said  road,  for  the  carriage  and  conveyance  of 
passengers,  for  a  certain  reasonable  reward  paid  to  the  defendants." 
Now,  a  common  carrier  is  one  whose  usual  business  it  is,  to  carry; 
and  the  substance  of  these  allegations  is,  that  the  defendants  owned 
all  the  property  and  implements,  usually  employed  by  carriers  of  a 
certain  description  —  railroad  companies  —  and  that  they  were,  at  the 
time,  engaged  in  the  use  of  this  property,  for  the  conveyance  of  pas- 
sengers. We  think  this  is  enough,  without  a  statement  of  the  length 
of  time  the  defendants  had  been  engaged  in  the  business,  or  any 
direct  and  positive  allegation,  that  they  were  common  carriers.  In 
this  respect,  the  counts  conform  to  the  precedents  found  in  Chitty,  or, 
if  they  differ  from  them,  are  rather  more  precise  than  those  prece- 
dents. 

It  was  not  necessary  to  allege,  that  the  defendants  had  power,  by 
their  charter,  to  become  common  carriers.  They  are  alleged  to  be  a 
railroad  corporation,  owning  cars,  and  engaged  in  running  them  on 
their  road,  for  the  conveyance,  of  passengers.  If  this  is, true,  it  fol- 
lows that,  so  far  as  third  persons  are  concerned,  they  must  be  pre- 
sumed to  have  authority  to  do  the  business  they  hold  themselves  out 
as  competent  to  do.  They  will  not  be  presumed  to  be  engaged  in  an 
unlawful  business  ;  and,  being  engaged  in  this  business,  and,  in  its 
pursuit,  having  made  with  the  plaintiffs  the  contract  declared  on, 
they  ought  not  now  to  be  heard  to  say,  they  had  no  power  to  do,  so. 

2.  It  is  claimed,  that  the  declaration  asks  for  damages  on  account 
of  the  wife's  personal  injury,  and  also  for  the  expenses  of  her  cure. 
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Each  of  the  counts,  after  stating  the  wife's  personal  injury,  and  the 
extent  of  it,  then  goes  on  to  say,  that,  by  means  of  the  injury,  she 
became  sick,  was  prevented  from  attending  to  her  necessary  affairs, 
"  and  also  thereby,  they,  the  said  plaintiffs,  were  forced  and  obliged 
to,  and  did,  necessarily  pay,  lay  out,  and  expend,  a  large  sum  of 
money,  to  wit,  the  sum  of  two  hundred  dollars,  in  and  about  endeav- 
oring to  be  cured  of  the  bruises,  &c." 

It  is  clear,  that  the  plaintiffs  could  not  recover  for  the  wife's  per- 
sonal injury,  and  also  for  the  expenses  of  her  cure,  in  the  same  action. 
On  the  former  ground  of  damages,  the  husband  would  have  no 
interest,  while  the  latter,  would  accrue  to  him  alone ;  and  so  the  two 
claims  would  be  incompatible  with  each  other.  But  we  do  not  think 
this  declaration  open  to  that  objection.  Indeed,  it  may  fairly  be 
doubted,  whether  it  was  framed  with  that  object  in  view;.  The 
ground  of  the  action  was  the  wife's  personal  injury  alone :  otherwise, 
she  could  not  have  been  made  a  party  at  all ;  and,  we  think,  the  state- 
ment in  regard  to  the  expenses  of  her  cure,  may  well  enough  be  con- 
sidered as  descriptive  of  the  extent  of  her  injury,  rather  than  as  a 
distinct  and  substantive  ground  of  damages  —  as  saying,  ia  sub- 
stance, that  she  was  so  hurt,  that  it  had  already  cost  two  hundred 
dollars  to  cure  her.  In  this  aspect,  the  allegation,  though  unneces- 
sary, is  still  very  proper. 

But  suppose  the  pleader  intended  it,  as  a  distinct  ground  of  recov- 
ery, and  that  it  is  so  expressed  as  to  bear  that  construction  only,  still 
we  think  it  clear,  that  it  does  not  vitiate  the  declaration.  In  every 
instance,  this  claim  is  inserted  as  matter  of  aggravation,  and  not,  as 
of  itself,  constituting  a  ground  of  recovery.  The  gist  of  the  action 
is  the  breach  of  contract  in  not  carrying  the  wife  safely.  It  is  stated, 
as  one  consequence  of  that,  that  the  plaintiffs  were  obliged  to  expend 
money  in  paying  for  medical  attendance.  For  that  the  plaintiffs  can- 
not recover ;  and  if  that  was  the  sole  ground  of  damages,  it  would 
be  fatal  to  their  case.  But  as  there  was  a  ground  of  damages  for 
which  they  could  recover,  it  will  be  presumed,  that  the  court  allowed 
no  proof  to  be  given  of  any  ground  on  which  they  could  not,  although 
stated  in  the  declaration. 

3.  It  is  said,  there  is  a  misjoinder  of  counts  in  the  declaration ;  the 
promise  in  the  two  first  counts  being  laid  as  made  to  the  wife,  and  in, 
the  third,  as  made  to  the  plaintiffs.  It  is  true,  the  third  count  uses 
the  plural  word  "  plaintiffs,"  when  stating  the  person  to  whom  the 
promise  was  made;  but  it  is  preceded  and  followed  by  language 
which  shows,  that  the  wife  only  was  meant.  Immediately  preceding 
the  allegation  of  the  promise,  it  is  stated,  that  "  in  consideration  that 
the  said  Betsey  Fuller,  at  the  special  instance  and  request  of  the  de- 
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fendants,  had  then  and  there  engaged  a  seat  and  place,  by  a  certain 
other  car,  to  be  carried  and  conveyed  thereby  to  Plymouth  aforesaid, 
for  certain  other  reasonable  hire  and  reward  to  the  said  defendants  in 
that  behalf  paid  and  received,  they,  the  said  defendants,  then  and  there 
undertook,"  &c.,  "that  due  and  proper  care  should  be  observed  in 
and  about  the  carrying,  conveying,  and  delivering  her  the  said  Betsey, 
as  such  passenger  as  aforesaid ; "  and  then  it  goes  on  to  say,  that  the 
said  Betsey,  confiding  in  said  promise,  became  such  passenger.  It 
was,  then,  the  wife  that  engaged  the  seat,  and  paid  for  her  passage', 
and  it  was  for  her  benefit  that  the  promise  was  made.  We  think, 
therefore,  the  fair  reading  of  the  count  is,  that  the  promise  was  made 
to  her,  although  its  language,  if  not  restrained  by  the  whole  frame  of 
the  count,  would  include  both  plaintiffs. 

4.  It  is  claimed,  that  a  married  woman  cannot  sue  in  assumpsit, 
on  a  contract  made  subsequent  to  the  coverture ;  on  the  ground,  that 
all  choses  in  action  accruing  to  her,  vest,  absolutely,  in  the  husband  5 
and,  under  some  of  our  decisions,  this  is  the  most  material  question 
in  the  case.  It  is  said,  the  husband  paid  for  her  passage,  and,  there- 
fore, the  promise  must  be  presumed  to  have  been  made  to  him.  This 
is  contrary  to  the  express  allegation  in  the  declaration,  in  which  it  is 
explicitly  alleged,  that  she  paid  for  her  passage.  But  then  it  is  in- 
sisted, that  as  husband  and  wife  are  one  person  in  law,  the  money 
that  she  actually  paid,  must  be  presumed  to  have  been  his,  and  so  the 
consideration  of  the  promise  moved  from  him.  As  a  wife,  however^ 
may  have  separate  estate,  over  which  the  husband  can  have  no  con- 
trol ;  and  may  make  contracts,  which  will  bind  her  estate  only,  and 
not  the  husband's,  it  is  obvious,  that  her  paying  money  out  of  such 
separate  estate  could  raise  no  promise  in  the  husband's  favor,  founded 
upon  the  idea,  that  the  consideration  moved  from  him.  As,  then,  the 
money  which  she  paid  on  this  occasiofl,  might  have  been  her  separate  ' 
property,  we  should  be  bound,  after  verdict,  on  a  declaration,  alleging 
that  she  paid  the  consideration  for  the  promise,  and  that  the  promise 
was  made  to  her,  for  her  benefit,  to  presume  the  facts  to  be  as  aUeged, 
if  It  were  necessary  to  do  so,  in  ordej  to  sustain  the  verdict.  But  we 
do  not  place  the  case  on  this  narrow  ground;  for  although  there  are 
expressions  used  by  our  judges,  in  some  cases,  which  seem  to  sanc- 
tion the  notion,  that  all  choses  in  action  accruing  to  the  wife  during 
coverture,  vest  absolutely  in, the  husband;  yet  the  cases  in  which  this 
point  IS  supposed  to  have  been  decided,  are  aU  of  them  distinguisha- 
ble rom  this  case.  None  of  them  arose  on  promises  or  obligations 
relating  to  the  wife's  personal  security.  They  were  aU  mere  money 
claims,  for  hquidated  debts ;  and  some  of  them  were  cases  where  the 
contest  was  between  the  wife,  or  her  representatives,  and  the  hus- 
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Indeed,  it  is  not  improbable,  that  the  inclination 
our  courts  have  always  felt,  to  subject  all  a  debtor's  property  to  the 
payment  of  his  debts,  and  to  guard  against  any  possible  evasion  of 
this  liability,  may  have  led  to  our  peculiar  decisions  on  this  point. 
However  this  may  be,  the  principle,  which  our  courts  have  established 
on  this  subject,  is  undoubtedly  a  depairture  from  the  common  law, 
and  ought  not  to  be  extended  so  as  to  operate  unjustly.  The  rule  of 
law  is,  that  in  all  cases  where  the  cause  of  action  will  survive  to  the 
wife,  she  may  join  with  her  husband  in  a  suit  upon  it.  This  rule  has 
not  been  affected  by  the  cases  to  which  we  refer.  Its  application  has 
been  narrowed,  by  leaving  the  cases  in  which  the  cause  of  action  will 
survive  less  in  number,  but  the  rule  remains  as  before.  If,  then,  the 
cause  of  action  would  survive  to  the  wife,  in  this  case,  it  must  follow, 
that  she  may  join  her  husband  in  a  suit  upon  it.  Now,  the  defend- 
ants admit,  that  an  action  on  the  case,  for  their  neglect  of  duty,  in 
not  carrying  the  woman  safely,  might  be  sustained  by  her. 

The  question,  then,  is  narrowed  down  to  this  —  whether  our  decis- 
ions have  so  far  destroyed  the  identity  of  the  wife,  as  that  a  binding 
promise  cannot  be  made  to  her  for  any  purpose  —  not  even  for  her 
personal  security.  Now,  whatever  may  be  said  of  the  result  to  which 
the  reasoning  of  some  of  our  judges  leads,  we  have  no  idea,  that 
they  intended  to  sanction  any  such  doctrine.  The  truth  seems  to  be, 
that  our  late  cases  on  this  subject,  rest  on  the  authority  of  Griswold 
V.  Penniman,  2  Conn.  R.  564 ;  and  that  case  rests  upon  the  notion, 
that,  because  a  husband  may  sue  alone,  on  most  choses  in  action, 
accruing  to  the  wife  during  covertnire,  they  vest  absolutely  in  him. 
This,  says  Judge  Swift,  "  clearly  proves,  that  they  vest  in  him  abso- 
lutely." Previous  to  the  case  of  Griswold  v.  Penniman,  our  court  of 
errors  had  decided,  that  an  agreement  between  husband  and  wife  was 
absolutely  void,  unless  it  was  made  through  the  intervention  of  a 
trustee.  Button  v.  Dibble,  1  Day,  221 ;  Nichols  v.  Palmer,  5 
Day,  47. 

This  doctrine  carried  out,  would,  perhaps,  sustain  the  case  of  Gris- 
wold V.  Penniman.  The  common  law  doctrine,  that  a  husband  may 
sue  alone,  or  join  his  wife,  on  choses  in  action,  accruing  to  her  during 
coverture,  is  founded  upon  the  principle,  that  he  has  his  election  not 
to  reduce  such  choses  in  action  to  possession ;  and  the  courts,  at  that 
day,  might  have  considered  such  an  election,  to  be  a  void  agreement, 
under  the  case  of  Dibble  v.  Hutton.  However  this  may  be,  it  is 
clear  that  Judge  Swift's  principle  does  not  apply  to  a  case  like  this. 
The  converse  of  the  ground  of  that  decision  is  true  here.  For  the 
personal  injury  of  the  wife,  the  husband  never  could  sue  alone.  He 
has  no  direct  interest  in  that  —  none  whatever,  unless  in  consequence 
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of  it,  he  loses  her  society  and  service.  For  that  he  might  sue ;  but 
not  for  the  pain  she  suffers.  If,  then,  it  is  true,  that  his  right  to  sue 
alone,  proves,  that  certain  choses  in  action  vest  absolutely  in  him,  it 
must  follow,  that  in  cases  where  he  has  no  such  right,  they  do  not 
vest  in  him ;  and  this  being  a  case  of  this  description,  it  must  follow, 
that  the  suit  was  correctly  brought  in  the  name  of  the  wife. 

The  point  stated  in  the  motion,  that  the  first  count  was  laid  in 
assumpsit,  and  the  other  counts  in  tort,  has  not  been  insisted  upon  in 
argument  We  presume  it  was  intentionally  abandoned ; '  as  the 
counts  all  seem  to  have  been  'taken  from  established  precedents  in 
Chitty,  of  forms  given  under  the  head  of  assumpsit. 

Under  the  motion  for  a  new  trial,  it  is  claimed,  that  the  judge 
erred,  in  admitting  evidence  to  prove,  that  the  wife  gave  money  to  a 
witness  to  buy  a  ticket  for  her  passage  in  the  cars ;  that  such  a  ticket 
was  procured,  which  she  took,  and  also  took  her  seat  in  the  cars,  to 
be  conveyed  to  Plymouth.  It  is  said,  this  evidence  went  to  prove, 
that  the  contract  was  made  with  the  husband ;  on  the  ground  that 
the  money  she  paid  for  the  ticket,  must  be  presumed  to  have  been 
his.  This  might  be  a  plausible  claim,  if  it  was  not  possible  for 
a  married  woman  to  have  separate  property ;  but  as  she  may  have 
such  property,  it  is  obvious,  the  money  might  have  belonged  to  either 
of  them,  and  there  might  have  been  other  evidence,  showing  to  which 
it  did  in  fact  belong.  The  objection  is,  that  it  did  not  conduce  to 
prove  the  contract.  We  think  it  did ;  whether  it  was  sufficient  for 
the  purpose,  we  are  not  called  upon  to  decide. 

Again  it  is  said,  that  no  express  contract  was  made  with  any  one; 
and  that  the  law  will  imply  a  contract  only  with  the  husband,  be- 
cause he  paid  for  the  ticket.  We  have  aJready  seen,  that  it  does  not 
appear  who  paid  for  the  ticket,  unless  the  fact,  that  the  money  came 
from  her  hand,  is  presumptive  evidence  that  it  belonged  to  her.  ,We 
do  not  think  there  is  any  presumption  that  it  was  his  alone.  Besides, 
it  does  not  appear,  whether  the  promise  was  expressed  or  implied. 
The  motion  does  not  profess  to  report  the  whole  evidence  in  the 
case ;  and  so  far  from  presuming  the  contract  was  an  implied  one,  we 
should  be  bound  rather,  to  presume  that  it  was  express,  if  it  were 
necessary  to  do  so,  in  order  to  sustain  the  verdict.  These  reasons 
are  sufficient  to  dispose  of  this  claim ;  but  it  ought  not  to  be  under- 
stood,  that  we  intend  to  sanction  the  notion,  that  the  law  will  imply 
a' contract  only  with  the  party  who  pays  the  money,  in  such  a  case 
as  this.  It  would  seem  more  reasonable  to  suppose,  that  the  implied 
contract,  whatever  it  might  be,  would  be  with  the  party  in  interest  in 
it.  If  it  was  a  contract  to  pay  for  the  wife's  labor,  it  would  generally 
be  to  the  husband,  because  he  alone  is  interested  in  it ;  but  if  for  her 
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personal  security,  it  must  be  to  her,  if  any  one,  because  he  has  no 
interest  in  that.  But  it  is  not  necessary  to  pursue  the  subject 
further. 

The  injury  for  which  the  action  was  brought,  occurred  at  the  sta- 
tion, or  usual  stopping  place,  at  Plymouth;  and  the  plaintiffs  claimed, 
it  was  in  consequence  of  the  cars  not  stopping  the  usual  time,  or  long 
enough  to  give  the  passengers  for  that  place  a  reasonable  opportunity 
to  leave.  Under  this  claim,  the  plaintiffs  gave  evidence  of  the  usual 
and  customary  period  of  the  cars  stopping  at  that  place ;  and  it  was 
claimed,  that  such  evidence  was  irrelevant,  and  ought  not  to  have 
been  received.  We  think  it  was  proper,  for  the  purpose  of  showing 
what  the  defendants  had  considered  a  reasonable  time,  to  be  allowed 
the  passengers  to  leave,  at  that  station ;  and,  if  the  time  alio  wed,  for 
that  purpose,  on  this  occasion,  was  shorter  than  the  usual  and  cus- 
tomary time,  it  would  tend  somewhat  to  show,  that  a  reasonable  time 
was  not  allowed.  The  evidence  proTiably  was  not  very  important ; 
but  we  cannot  say,  that  it  was  improper. 

The  remaining  question  arises  upon  the  charge  of  the  court.  It  is 
said,  that  it  requires  too  high  a  degree  of  care  in  the  defendants.  But 
the  rule  laid  down  by  the  judge,  was  the  one  adopted  by  this  court, 
in  Hall  v.  The  Connecticut  River  Steamboat  Company,  13  Conn.  R. 
319 ;  and  has  been  acted  upon  ever  since.  It  is  too  well  settled  to 
require  reexamination. 

Upon  the  whole  case,  then,  the  motion  in  arrest  is  advised  to  be 
overruled,  and  no  new  trial  is  advised. 

In  this  opinion  the  other  Judges  concurred,  except  Waite,  J.,  who 
was  disqualified  under  the  statute  of  1852,  c.  24,  §  4. 

Motion  in  arrest  overruled;  new  trial  denied. 
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The  Haerisbtjbg,  Portsmouth,  Mountjot,  and  Lancaster  Railroad 
Company  v.  Bucher.^ 

Middle  District,  May  Term,  1838. 

Assessment  of  Damages  —  Petition  by  Tenants  in  Common. 

An  authority  by  one  to  another  tenant  in  coinmon  to  proceed  to  an  assessment  of  the  damr  j 
ages  which  had  been  suffered  by  the  location  and  construction  of  a  railroad  through  their 
farm,  will  not  authorize  the  latter  to  proceed  in  his  own  name,  treating  the  farm  as  hi? 
own.  The  title  of  the  petitioners  ought  to  be  rightly  set  forth  in  the  petition.  Nor  will 
such  irregularity  be  cured  by  the  subsequent  formal  release  of  the  tenant  in  common  not 
joined  in  the  proceeding. 

Certiorari  to  the  common  pleas  of  Dauphin  county. 

Samuel  S.  Haldeman  and  George  H.  Bucher  were  the  owners  of  a 
tract  of  land  in  right  of  their  respective  wives,  in  Dauphin  county, 
through  which  the  Harrisburg,  Portsmouth,  Moun^oy,  and  Lancaster 
Railroad  was  located.  Samuel  S.  Haldeman  being  absent,  addressed 
the  following  letter  to  William  Ayers,  Esq.,  the  attorney  of  the  peti- 
tioners :  — 

"  Dear  Sir,  —  Being  absent,  and  not  expecting  to  return  home  to 
attend  to  any  private  business  for  some  time,  I  wish  Mr.  George  H. 
Bucher  to  proceed  in  his  own  name  to  have  the  damages  assessed 


1  7  Watts'  Keports,  33. 

[178] 


SUPREME  COURT  OF  PENNSYLVANIA.  179 

Hamaburgf,  Portsmouth,  Monntjoy,  and  Lancaster  Eailroad  Co.  v.  Bucher. 

which  have  been  created  by  the  eonstruction  of  the  Harrisburg  and 
Lancaster  RaiLroad  through  our  farm. 

"  I  shall  agree  and  consent  to  what  is  done,  and  in  case  the  com- 
pany desire  any  release  from  me,  I  will  give  it  them  at  any  time  after 
the  payment  of  the  damages. 

"  Yours,  respectfully, 
»  "  Samuel  S.  Haldeman. 

"  W.  Ayeks,  Esq." 

A  petition  was  then  presented,  signed  by  George  H.  Bucher,  for 
the  appointment  of  viewers  to  assess  the  damage,  in  which  he  de- 
scribes the  land  as  his  own,  without  any  reference  to  the  title  of  his 
coparcener.  The  jury  assessed  the  damage  at  five  hundred  and  fifty 
dollars.     To  which  the  company  filed  the  following  exceptions :  — 

1.  That  the  plantation  or  tract  of  land  in  said  proceedings  men- 
tioned does  not  belong  to  the  said  George  H.  Bucher,  but  the  same 
is  the  property  of  said  George  H.  Bucher  and  Samuel  S.  Haldeman, 
who  respectively  hold  the  same  in  right  of  their  wives,  as  tenants  in 
common. 

2.  That ,  said  Samuel  S.  Haldeman  and  wife,  being  the  owners 
of  the  undivided  half  part  of  said  plantation,  did  not  join  in  the  ap- 
plication. 

3.  That  the  wife  of  said  George  H.  Bucher  did  not  join  in  said 
application. 

4.  That  the  jury  assessed  entire  damages  for  the  whole  tract,  when 
but  the  one  undivided  half  part  thereof  belonged  to  said  George  H. 
Bucher. 

After  these  exceptions  were  filed,  and  before  the  argument,  Samuel 
S-  Haldeman  and  wife  executed  and  filed  a  formal  release  to  the  com- 
pany, confirmatory  of  the  proceedings  of  the  viewers. 

The  court  below  (Blythe,  president)  were  of  the  opinion  that  the 
proceedings  were  irregular,  and  not  cured  by  the  subsequent  release : 
and  they  were  quashed. 

In  this  court  the  following  reasons  for  reversing  the  judgment  of 
the  court  below  were  assigned :  — 

1.  The  first  reason  assigned  by  the  counsel  for  the  company  was 
not  sufficient  to  set  aside  the  proceedings  of  the  viewers,  inasmuch 
as  the  said  Samuel  S.  Haldeman,  by  his  written  authority,  dated 
August  15, 1837,  before  the  proceedings  had  commenced,  directed  the 
said  George  H.  Bucher  to  proceed  in  his  own  name  to  have  the  dam- 
ages assessed,  and  the  said  Samuel  S.  Haldeman,  by  his  release  dated 
the  17th  November,  1837,  together  with  his  wife  Mary  joining  in  the 
same,  previous  to  the  court  setting  the  same  aside,  had  ratified  all 
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and  every  thing  the  said  George  H.  Bucher  had  done  in  pursuance 
of  said  authority. 

2.  That  the  second  reason  assigned  is  not  sufficient,  inasmuch  as 
one  coparcener  may  proceed  alone  and  have  his  own  damages 
assessed,  if  the  others  do  not  choose  to  join  in  the  application. 

3.  That  the  third  reason  assigned  is  not  sufficient,  as  the  husband 
can  proceed  in  his  own  name  for  the  injury  done  to  the  freehold  of 
his  wife,  under  the  law  giving  remedy  in  this  case. 

4.  That  the  fourth  reason  assigned  is  insufficient,  as  there  is  no 
evidence  that  the  jury  did  assess  entire  damages  for  the  whole  tract* 
and  if  they  even  did,  the  company  had  no  cause  of  complaint,  as 
Samuel  S.  Haldeman  and  wife  tendered  their  release  to  the  company 
and  filed  the  same  in  court,  before  the  exceptions  were  argued. 

5.  That  there  being  no  objection  to  the  amount  of  the  damages, 
and  the  officers,  agents,  and  attorney  of  the  company  having  attended 
on  the  ground  at  the  time  of  holding  the  inquisition  or  view,  the  court 
erred  in  setting  aside  the  inquisition  or  proceedings  of  the  viewers  for 
technical  and  insufficient  reasons,  thereby  putting  the  parties  to  great 
additional  expense,  when  it  did  not  appear  that  any  injustice  had  been 
or  could  be  done,  nor  is  any  alleged  to  have  been  done  to  the  company. 

6.  That  the  company  by  their  officers  and  counsel  appearing  on 
the  ground,  acquiescing  in  the  proceedings,  taking  their  chance  of  the 
report  of  the  viewers,  come  now  too  late  to  take  advantage  of  the 
want  of  joinder  in  the  corparceiiers  in  the  application,  no  allegation 
of  injustice  being  done  to  the  company,  the  letter  of  Samuel  S. 
Haldeman  constituting  his  coparcener  agent  to  proceed  in  his  own 
name,  and  the  release  of  Haldeman  and  wife  a  bar  to  any  other  ap- 
plication,  the  court  erred  in  setting  the  inquisition  and  proceedings 
aside  i<x  want  of  the  parceners  not  joining  in  the  petition. 

Ayers,  for  plaintiff. 
M'  Cormick,  contra. 

Per  Curiam.  This  proceeding  could  be  regularly  instituted  but  in 
the  names,  not  only  of  the  tenants,  but  also  of  their  wives  who  are 
tenants  m  common;  and  it  would  certainly  be  safest  to  state  the 
nature  pf  the  title.  The  authority  given  by  the  absent  tenant  ex- 
tended only  to  the  use  of  his  name  and  that  of  his  wife;  certainly 
not  to  a  recovery  in  the  name  of  the  one  for  the  use  of  both.  Nothing 
but  a  conveyance  to  the  cotenant  could  authorize  that.  Neither 
could  an  irregularity  which  was  fatal  at  first  be  cured  by  an  act  of 
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subsequent  confirmation ;  for  to  allow  the  complainants  to  aflGirm  or 
reverse,  as  the  event  should  be  favorable  or  otherwise,  would  give 
them  an  unreasonable  advantage  over  the  respondent  in  point  of  reci- 
procity. The  proceedings  were  therefore  properly  quashed  in  the 
court  below. 

I  Jtidgment  affirmed. 


Philadelphia  and  Reading  Raileoad  Company  v.  Gilson.^ 

Middle  District,  May  Term,  1839. 

Assessment  of  Damages — Mode  of  Estimating: 

There  is  no  certain  rule  by  which  the  injury  done  to  a  man's  property,  by  reason  of  the 
construction  of  a  railroad  through  it,  is  to  be  measured ;  it  must  be  referred  to  a  jury  as  a 
matter-of-fact  under  all  the  circumstances.  And  that  the  plaintiff  owned  property  at 
another  place,  separate  and  unconnected  with  the  property  allowed  to  be  injured,  which 
was  enhanced  in  value  by  the  road,  is  not  a  legitimate  subject  of  inquiry  by  the  jury. 

Eerok  to  the  common  pleas  of  Berks  county. 

Riah  Gilson  v.  The  Philadelphia  and  Reading  Railroad  Com- 
pany. . 

This  was  an  application  for  damages  done  to  the  plaintiff's  proper- 
ty, by  reason  of  the  construction  of  the  railroad,  and  taking  materials 
from  him  for  that  purpose.  The  opinion  of  the  court  sufficiently 
states  the  questions  which  arose  on  the  trial. 

Strong  and  Smith,  for  plaintiff  in  error. 

Gordon,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Kennedy,  J.  The  first  error  is  an  exception  to  the  opinion  of  the 
court  below,  in  admitting  the  evidence  of  John  M'Manus,  showing 
that  he  had  bought  ground,  meaning  earth  and  gravel,  from  the  plain- 
tiff below,  who  is  the  defendant  in  error,  for  the  purpose  of  making 
an  embankment  on  a  section  of  the  railroad,  which  he  had  under- 
taken to  grade  for  the  company,  and  paid  him  at  the  rate  of  five 


1  8  Watts'  Keports,  243. 
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cents  per  cubic  yard  for  it  The  objection  to  this  evidence  is,  that 
the  price  of  the  gravel  and  earth,  taken  by  the  company,  the  plaintiffs 
in  error,  from  the  land  of  the  defendant  in  error,  for  the  purpose  of 
constructing  their  road,  ought  not  to  be  estimated  by  the  cubic  yard, 
but  by  the  acre ;  and  that  what  the  witness  had  paid  furnished  no 
criterion  as  to  the  prices  at  which  the  plaintiffs  were  to  be  charged, 
let  the  rule  of  measurement  be  what  it  might.  Had  it  been  the  land 
of  the  defendant  in  error  that  had  been  used  by  the  company  for  the 
purpose  of  making  their  road  upon  it,  or  erecting  buildings  thereon 
as  connected  with  the  road,  doubtless  superficial  measure,  such  as  the 
square  foot,  yard,  or  acre,  ought  to  have  been  adopted,  in  order  to 
ascertain  the  quantity  so  taken ;  but  this,  I  apprehend,  would  be  a 
novel  mode  of  ascertaining  the  quantity  'of  gravel,  earth,  or  stone 
taken  by  the  company  from  the  land  of  the  defendant  in  error,  as 
materials  to  be  used  in  making  the  road.  There  certainly  can  be  no 
objection  to  the  defendant  in  error's  being  paid  in  proportion  to  the 
quantity  of  gravel  taken ;  and  certainly  no  more  fair  or  just  measure 
could  have  been  applied  for  that  purpose,  than  the  cubic  foot  or  yard; 
and  the  price,  which  the  defendant  had  received  about  the  same  time, 
from  the  witness  or  others,  per  cubic  yard  for  the  like  material,  was 
some  evidence  of  its  value  to  go  to  the  jury,  though  it  might  not 
weigh  much,  if  any  thing,  with  them.  The  evidence  was,  therefor^ 
properly  received. 

The  second  error  is  substantially  the  same  with  the  first,  an4  there- 
fore requires  no  further  answer. 

The  third  error  is  an  exception  to  the  opinion  of  the  court  in  re- 
ceiving evidence,  to  show  that  the  meadow  or  grass  in  a  field  of  the 
plaintiff  below,  contiguous  to  an  embankment  of  the  railroad,  was 
injured  by  the  earth  being  carried  thereon  from  the  embankment,  by 
means  of  rains  as  they  fell.  The  objection  to  the  admission  of  this 
evidence  was,  that  this  particular  injury  or  damage  was  not  specifi- 
cally mentioned  in  the  petition  of'  the  plaintiff  below.  It  is  not 
necessary  that  the  complainant,  in  such  case,  should  go  into  a  minute 
detail,  in  Ms  petition,  of  all  the  injurious  effects  naturally  arising  from 
the  efficient  cause  of  his  complaint.  Having  stated  the  latter  fully 
and  distinctly,  it  can  answer  no  useful  purpose  to  encumber  the  record 
with  a  voluminous  statement  of  all  its  inevitable  consequences,  which 
have  proved  somewhat  injurious  to  the  complainant.  The  circum- 
stance, therefore,  of  the  gravel  being  carried  by  means  of  rains,  as 
they  occurred,  from  the  embankment  into  the  meadow  of  the  plaintiff 
below,  and  having  done  some  injury  to  his  grass,  seems  to  be  nothing 
more  than  what  would  naturally  result  as  one  of  the  effects  from  the 
cause  of  complaint  as  set  forth  in  the  petition.  We  therefore  think 
there  is  nothing  in  this  error. 
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The  fourth  error  is  answered  in  what  has  been  said  of  the  first. 

The  fifth  error  is  also  an  exception  to  the  opinion  of  the  court  in 
overruling  evidence  offered  by  the  defendants  below,  to  show  that 
the  plaintiff  below  was  the  owner  of  a  large  hotel  in  the  borough  of 
Reading;  that  the  custom  of  the  hotel  had  been  increased,  and  the 
establishment  rendered  more  valuable  by  the  railroad.  It  was  not 
the  land  upon  which  this  hotel  stands,  that  the  plaintiff  below  alleged 
was  injured  by  the  establishment  of  the  road,  and  the  advantages 
derived  therefrom  to  hini  by  reason  of  its  having  enhanced  the  value 
of  that  property,  could  not  therefore  be  set  off  by  the  company  against 
the  injury  done  to  him  in  other  and  different  lands.  By  the  terms  of 
the  act  incorporating  the  company,  it  is  only  the  advantages  resulting 
to  the  complainant,  from  the  road  being  made  through  the  same  land, 
in  which  he  alleges  he  has  been  injured  by  means  of  it,  that  can  be 
taken  into  consideration  in  estimating  the  amount  of  damage  sus- 
tained by  him,  if  any.     The  evidence  was  therefore  rightly  rejected. 

The  sixth  error  is  an  exception  to  the  answer  af  the  court  to  the 
first  point  submitted  by  the  counsel  of  the  defendants  below.  We 
are  clearly  of  opinion,  that  the  plaintiffs  in  error  have  no  reason  to 
complain  of  the  answer  here  spoken  of,  because  the  answer  is  such 
as  thiey  requested. 

The  seventh  and  last  error  is  an  exception  to  the  answer  given  by 
the  court  to  the  third  point,  submitted  on  the  part  of  the  defendants 
below ;  which  was  a  request  to  charge  the  jury  that  the  plaintiff  could 
not  recover  compensation  for  the  land  taken  by  the  cubic  yard.  ^By 
the  term  "land"  here,  is  not  to  be  understood  that  portion  of  the 
farm,  or  lot  of  ground  belonging  to  the  plaintiff  below,  upon  which  a 
part  of  the  road  was""  located  and  made,  but  the  gravel  and  earth 
taken  by  the  company  from  the  land  of  the  plaintiff  below,  for  the 
purpose  of  making  an  embankment,  where  it  was  requisite  to  raise 
the  surface  of  the  road  above  the  natural  surface  of  the  ground.  To 
the  request  of  the  defendants  below,  in  this  behalf,  the  president  judge 
of  the  court  replied,  "  That  the  plaintiff  was  entitled  to  an  adequate 
and  just  compensation,  for  the  injury  done  him  in  taking  away  his 
land  for  embankment.  The  plaintiff  contends  that  this  gravel,  which 
was  taken,  was  valuable.  I  do  not  know  that  there  is  any  general 
rule  applicable  to  all  cases.  If  valuable  limestone  was  taken,  the 
owner  would  not  charge  by  the  acre,  li  clay,  that  was  valuable  for 
brick,  was  taken,  the  jury  might  come  to  the  value  by  the  yard,  or 
acre,  or  load,  still  taking  care  not  to  give  more  than  it  was  worth  to 
the  owner,  at  the  time  it  was  taken,  and  in  the  condition  it  was  when 
taken.  So  in  regard  to  this  gravel,  you  will  give  in  damages,  first, 
what  it  was  worth. to  the  plaintiff  at  the  time  it  was  taken,  and  in 
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the  condition  it  was  when  taken.  This  is  the  only  rule  I  know  of; 
it  is  one  of  justice.  You  wiU  endeavor  to  reach  that  point,  and  if 
you  do,  the  ends  of  justice  wiU  be  attained.  You  wiU  stiU  keep  in 
view,  as  to  this  part  of  the  case,  the  advantages  likely  to  result  to 
the  plaintiff  from  the  opening  of  the  road  through  his  land."  It 
appears  to  us  that  the  answer  and  direction  of  the  court  to  the  jury 
on  this  point,  was  as  favorable,  to  the  defendants  below  as  they  had 
any  right  to  claim.  And  it  may  be  repeated  here,  that  to  measure  by 
the  acre  or  square  yard  the  gravel  and  earth  raised  and  obtained  from 
the  land  of  the  plaintiff  below,  by  means  of  excavating  it,  with  a 
view  to  ascertain  the  quantity  taken,  would  not  only  be  novel  but 
unpracticable ;  because  there  is  no  settled  rule  or  principle  by  which 
such  a  standard  of  measure  could  be  applied  to  the  depth  of  the  ex- 
cavation, or  the  gravel  removed  and  taken  away.  The  quantity,  by 
such  a  mean  of  ascertainment,  would  depend  entirely  upon  the  extent 
of  the  area,  either  of  the  excavation  or  of  the  surface  which  might  be 
formed  out  of  the  gravel  taken,  without  any  regard  whatever  being 
paid  to  the  depth  thereof;  and  whether  the  depth  amounted  to  one 
thousand  feet  or  one  inch  only,  the  result,  as  to  quantity,  would  be 
the  same.  But  in  the  very  nature  of  things,  it  is  perfectly  obvious, 
that  the  quantity  of  gravel  obtained  from  the  same  area  of  ground 
by  an  excavation  of  it,  to  the  depth  only  of  one  inch,  cannot  be 
equal  in  quantity  to  more  than  the  one  twelve  thousandth  part  of 
what  would  be  gotten  from  an  excavation  thereof  to  the  depth  of  one 
thousand  feet :  and  when  it  is  shown,  as  was  the  case  here,  that  the 
gravel  of  the  plaintiff  below,  as  an  article  of  sale  or  merchandise,  was 
of  some  value  to  him,  it  is  clear,  that  if  a  small  quantity  be  of  value 
to  him,  a  greater  quantity  of  it  would  reasonably  seem  to  be  more 
so.  Hence  the  propriety  of  resorting  to  the  cubic  yard  as  a  mean  of 
measurement,  in  order  to  ascertain  the  quantity  of  gravel  taken  by 
the  company  from  the  land  of  the  plaintiff  below,  with  a  view  of 
enabling  the  jury  the  better  to  form 'a  true  estimate  of  its  real  value 
to  the  plaintiff,  is  made  manifest.  And  although  the  witnesses  on 
this  subject  testified  that  they  had  paid  the  plaintiff  below  from  five 
to  ten  cents  per  cubic  yard,  yet  the  court  did  not  instruct  or  even 
insinuate  to  the  jm-y  that  such  prices  ought  to  govern  them  in  assess- 
ing the  damages  which  they  might  think  the  plaintiff  below  had  sus- 
tained. This  obviously  would  not  have  been  right,  though  the  evi- 
dence proving  the  fact  was  properly  admitted  to  be  given  to  the  jury, 
for  the  purpose  of  satisfying  them  that  the  plaintiff  had  had  a  de- 
mand for  his  gravel  to  some  extent,  previously  to  and  independent  of 
the  company's  taking  it,  which  made  it  of  some  value  to  him,  because 
the  quantity  taken  by  the  company  being  of  vastly  greater  amount 
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than  what  the  plaintiff  below  would  have  disposed  of  otherwise,  it  was 
fair  that  they  should  have  it  at  a  very  reduced  price,  as  the  aggregate 
of  the  profit,  upon  a  very  large  quantity  at  a  reduced  price,  would  be 
more  advantageous  to  the  plaintiff  below,  than  a  higher  price  would 
have  been  upon  a  much  less  quantity.  This  consideration  would 
naturally  present  itself  to  the  minds  of  the  jury,  and  nothing  ap- 
pears to  have  been  said,  by  the  court  that  could  have  misled  them  in 
this  respect. 

Judgment  affirmed?- 


'  The  Supreme  Court  of  Massachusetts 
decided  in  the  case  of  Meacham  v.  The 
Fitchburg  R.  Co.  4  Cnshing,  291,  s.  c.  1 
Am.  Bail.  Cas.  584,  that  in  the  estimate 
of  the  damages  to  which  a  party  is  enti- 
tled for  the  location  of  a  road  over  his 
land,  allowance  is  to  be  made  for  any  di- 
rect and  peculiar  benefit  which  he  receives 
from  the  construction  of  the  road,  not 
shared  in  common  with  other  landholders 
in  the  vicinity,  but  none  for  the  general 
benefit  which  the  owner  may  receive  from, 
the  enhanced  value  of  land  in  his  vicinity, 
in  consequence  of  the  facilities  afibrdcd 
by  the  road.  See  also  Upton  v.  The  South 
Reading  Branch  R.  Co.  8  Cushing,  600. 
The  same  rule  seems  to  be  prescribed  by 
statute  in  New  York.  It  is  there  provided 
that  commissioners,  "In  determining  the 
amount  of  compensation,  shall  not  make 
an  allowance  or  deduction  on  account  of 
any  real  or  supposed  benefits  which  the 
parties  may  derive  from  the  proposed  rail- 
road." Rev.  Stat.  N.  Y.  4th  Ed.  p.  1227. 
It  was  however  decided  in  the  case  of  the 
Troy  and  Boston  R.  Co.  v.  Lee,  1 3  Bar- 
bour, 169,  that,  "In  making  appraisals  of 
this  kind  the  true  rule,  the  only  rule  which 
will  do  equal  justice,  is  to  determine  what 
will  be  the  efiect  of  the  proposed  change 
upon  the  market  value  of  the  property. 


The  proper  inquiry  is,  what>  is  it  now 
fairly  worth  in  the  market,  and  what  will 
it  be  worth  after  the  improvement  is 
made?"  As  the  market  value  of  land 
would  be  increased  by  any  real  benefits 
which  the  land  received  from  the  railroad, 
this  rule  seems  hardly  consistent  with  the 
statute.  And  in  the  later  case  of  the 
Alb&ny  Northern  R.  Co.  v.  Lansing,  16 
Barbour,  69,  the  court  seems  to  have 
adopted  a  difierent  rule,  more  in  accord- 
ance with  the  statute.  The  commissioners 
making  the  appraisement  in  that  case, 
stated  the  rule  by  which  they  should  be 
guided  to  be,  that  they  should  allow  "  Full 
compensation  for  the  land  taken,  includ- 
ing therein  the  damages  to  the  adjacent 
land  by  reason  of  such  taking,  but  they 
should  not  allow  compensation  for  pro- 
spective damages."  The  court  sustained 
this  rule.  "  The  obvious  intention  of  the 
legislature  was,"  say  the  court,  "  to  confine 
the  commissioners  to  an  estimate  of  the 
price  to  be  paid  by  the  railroad  company 
to  the  owner  upon  this  involiintary  sale  of 
his  laud,  regardless  of  the  benefits  or  in- 
juries which  might  result  to  him  in  conse- 
quence of  the  contemplated  improve- 
ment." See  also  Somerville  and  Eastern 
R.  Co.  V.  Doughty,  2  New  Jersey,  495. 
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HERBBrsr  V.  The  Philadblphia  and  READiifG  Railroad  Company.^ 

Middle  District,  May  Term,  1840. 

Assessment  of  Damages  —  Costs. 

In  a  proceeding  against  a  railroad  company  to  recover  damages  for  injury  done  to  the 
lands  of  an  individual,  costs  are  not  recoverable  unless  given  by  the  statute  which  pro- 
vides the  remedy.  i 

Ekeoe  to  the  common  pleas  of  Berks  county. 
Samuel  Herbein  against  the  Philadelphia  and  Reading  Railroad 
Company. 

Venire  to  assess  damages  upon  the  lands  of  the  plaintiff,  caused  by 
the  construction  of  the  PhUadelphia  and  Reading  Railroad  through 
the  same. 

November  10, 1838,  petition  presented,  and  on  due  proof  of  notice, 
venire  awarded  to  the  sheriff  of  Berks  county  according  to  law. 
November  10, 1838,  venire  issued.  December  22, 1838,  proceedings 
of  inquest  filed,  finding  for  plaintiff,  Samuel  Herbein,  the  sum  of 
nme  hundred  and  seventy-five  doUars  damages ;  January  16, 1839,  bn 
motion  of  David  F.  Gordon,  Esq.,  confirmed  nisi.  May  14, 1839,'the 
court  decree  that  the  defendant  pay  the  plaintiff  the  bUl  of  costs  of 
witnesses,  on  his  part,  as  has  been  taxed  by  the  prothonotary. 

Strong-,  for  plaintiff  in  error,  contended  that  the  court  erred  in  de- 
creemg  costs  to  the  plaintiff,  and  cited  Pam.  Laws  of  1832-3,  p.  144 
§  4;  2  Whart.  275.  ^        ' 

Hoffman,  for  defendant  in  error,  cited  8  Watts,  243. 

thecoufbtl  ^"%^°^r-°""  ""^^"^^  -Johnson,  was  not  cited  in 

>  t  certatlvt     ;/"  f ."'  \^^  P"^""^^"'  *«  ^^  ^^f"-  -'  -d 

hec^unsdTh      f  "        ri'"'"  disregarded.     To  the  omission  of 

Jhis  court.  '  '  "  *°  ''  '**'''"*''^  *^^  "'^^^-i^y  °f  --  appeal  to 

reSfe!'"'  '''''''^  ^'^  '''  -^'^  of  witnesses,  and  affirmed  for  the 


^9  "Watts'  Reports,  272. 
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The  Cumberland  Valley  Railroad  Company  v.  Baab.^ 

Middle  District,  May  Term,  1840. 

Promise  to  pay  Company  a  certain  sum  to  induce  Location-  of  Route 
at  a  particular  place. 

An  engagement  to  pay  an  incorporated  railroad  company  a  certain  sum  to  induce  the  loca- 
tion of  their  route  at  a  particular  place,  is  valid  and  binding,  and  may  be  enforced  by 
action. 

Eeeor  to  the  common  pleas  of  Dauphin  county. 

The  president,  managers,  and  company  of  the  Cumberland  Valley 
Railroad  Company  against  Jacob  Baab.  This  action  was  brought  to 
recover  from  defendant  the  sum  of  fifty  dollars,  under  the  following 
circumstances :  — 

Upon  the  2d  day  of  April,  1831,  an  act  was  passed  entitled  An  Act 
to  incorporate  the  Cumberland  Valley  RaUroad  Company,  which  act 
authorized  the  commissioners  therein  named  to  receive  subscriptions 
to  the  capital  stock  of  the  company,  in  the  manner  and  form  therein 
specified,  each  subscriber  promising  to  pay  fifty  dollars  for  each  share 
subscribed  by  him,  and  paying  down  five  dollars  on  each  share  at  the 
time  of  the  subscription.  The  act  authorized  the  subscription  of  four 
thousand  shares,  but  directed  that  on  fifteen  hundred  shares  being 
subscribed,  and  five  dollars  on  each  share  being  plaid,  the  governor 
should  issue  his  letters  patent  incorporating  the  company,  by  the 
name  of  "  The  Cumberland  Valley  Railroad  Company."  The  origi- 
nal act  authorized  the  company,  when  incorporated,  to  survey  and 
construct  a  railroad,  "  beginning  at  the  borough  of  Carlisle,  in  the 
county  of  Cumberland,  and  passing  this  said  county,  by  the  nearest 
and  best  route,  to  a  point  on  the  Susquehanna  river,  at  or  near  the 
borough  of  Harrisburg,  within  the  same." 

By  a  supplement  passed  the  15th  of  April,  1835,  the  original  act 
was  revived,  and  the  time  for  commencing  and  finishing,the  work  ex- 
tended for  six  years,  "  with  full  power  and  authority  to  construct  the 
railroad  from  the  Susquehanna  river,  by  the  way  of  Carlisle  and  Ship- 
pensburg,  to  Chambersburg,  in  the  county  of  Franklin,"  &c. 

By  another  supplement,  passed  the  2d  of  February,  1836,  the  com- 
pany are  "  authorized  and  empowered  to  build  a  bridge  over  the  Sus- 

19  "Watts'  Keports,  458. 
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quehanna  river,  at  the  eastern  termination  of  their  railroad,  as  desig, 
nated  by  the  act  of  2d  April,  1831,  incorporating  said  company,  and 
to  make  so  much  of  a  railroad  on  the  east  side  of  said  river  as  may 
be  necessary  to  connect  the  Cumberland  Valley  Railroad  with  the 
Pennsylvania  Canal,  and  with  the  Harrisburg,  Portsmouth,  Mountr 
joy,  and  Lancaster  Railroad :  the  manner  in  which  the  connection 
was  to  be  formed  with  the  Pennsylvania  Canal  to  be  in  accordance 
with  the  directions  of  the  canal  commissioners,"  &c. 

By  the  23d  section  of  the  original  act,  it  is  provided  that  if  any  in- 
crease of  the  capital  stock  be  deemed  necessary  by  the  stockholders 
to  complete  the  said  railroad,  it  may  be  lawful  for  the  said  president, 
managers,  and  company,  at  a  stated  or  special  meeting  convened  for 
that  purpose,  to  increase  the  number  of  shares,  so  that  they  shall  not 
exceed  in  the  whole  ten  thousand,  and  to  receive  and  demand  the 
moneys  for  shares  so  subscribed  in  like  manner,  and  under  like  penal- 
ties, as  original  subscriptions  of  stock. 

After  the  passage  of  the  supplement  of  1836,  it  became  necessary  to 
fix  the  points  at  which  the  bridge  should  cross  the  river  Susquehanna; 
The  inhabitants  of  the  lower  end  of  the  borough  of  Harrisburg  were 
desirous  that  the  bridge  should  cross  the  river  so  as  to  reach  the  bor- 
ough at  Mulberry  street ;  whilst  it  is  said  that  those  in  the  upper  end 
of  the  borough  and  Maclaysburg  were  anxious  that  it  should  cross  at 
their  part  of  the  town. 

A  subscription  paper  was  circulated  among  the  inhabitants  of  the 
lower  end  of  the  borough  in  the  following  words,  to  wit:  "  K  the  pres- 
ident and  managers  of  the  Cumberland  Valley  Railroad  Company 
will'  locate  their  valley  railroad  bridge  across  the  river  opposite  to 
Mulberry  street,  Harrisburg,  we  do  severally  agree  to  pay  to  the 
Cumberland  Valley  Railroad  Company  the  sums  set  opposite  our 
names  respectively,  for  the  purpose  of  purchasing  one  or  more  depots 
on  the  canal  at  Harrisburg,  near  Mulberry  street.     March  9,  1836." 

To  this  subscription  paper,  various  persons  put  their  names  for 
various  sums  of  money,  amounting  i»  all  to  two'  thousand  six  hun- 
dred and  sixty-five  dollars,  and  among  their  names  the  name  of  the 
defendant  is  subscribed  for  the  sum  of  fifty  dollars.  His  handwriting 
to  the  subscription  has  been  proved,  and  it  has  also  been  testified  that 
the  company  have  constructed  their  railroad  bridge  across  the  river 
Susquehanna,  at  or  opposite  to  Mulberry  street.  That  the  company 
have  bought  a  lot  for  a  depot  not  far  from  the  end  of  Mulberry  street, 
but  they  have  first  to  run  up  to  near  Market  street,  and  then  down 
the  Lancaster  Railroad  to  get  to  it.  Their  own  road  is  too  high  to 
approach  the  depot  from  it. 

The  court  below  was  of  opinion  that  the  contract  was  against  pub- 


SUPREME  COURT  OF  PENNSYLVANIA.  189 

Cumberland  Valley  Railroad  Company  d;  Baab. 

lie  policy,  and  without  consideration  in  law,  and  directed  the  jury  to 
find  for  the  defendant. 

M'  Cormick,  for  plaintiff  in  error,  cited  2  Bingh.  242 ;  Chit,  oh  Con. 
217 ;  2  Penn.  Rep.  466. 

J.  A,  Fisher,  for  defendant  in  erroy. 


» 


The  opinion  of  the  court  was  delivered  by  « 

Gibson,  C.  J.  The  decision  in  the  Hibernia  Turnpike  v.  Hender- 
son turned  on  the  construction  of  a  statute.  The  contract  of  sub- 
scription was  regulated  by  the  act  of  incorporation,  in  the  interpreta- 
tion of  which  it  was  held,  that  the  public  interest  was  so  much  con- 
cerned in  the  scheme  that  prompt  payment  of  the  instalment,  which 
was  required  to  be  counted  down  at  the  time  of  subscription,  could 
not  be  dispensed  with  by  the  commissioners,  or  subsequently  by  the 
company :  the  contract  before  us  is  regulated,  or  expressly  prohibited, 
by  no  statute  whatever.  It  certainly  was  held,  that  the  public  had  an 
interest  in  the  question  of  location,  which  it  was  the  purpose  of  the 
legislature  to  protect  by  excluding  fictitious  subscriptions;  and  to 
preclude  an  improper  influence  from  being  gained  by  means  of  them 
in  the  election  of  the  first  board  of  managers,  was  assigned  as  the 
motive  which  induced  the  legislature  to  insist  on  immediate  payment 
of  a  part  of  the  subscription  as  a  stake  in  the  company's  concerns. 
The  object  evidently  was  to  prevent  a  choice  favorable  to  the  interests 
of  influential  proprietors  on  the  proposed  route,  but  prejudicial  to  the 
interests,  not  only  of  the  company,  but  of  the  State,  which  also  was 
a  stockholder,  and  we  were  constrained  by  these  considerations  to  en- 
force the  condition  of  payment  with  extreme  rigor.  But  it  was  not 
intimated  that  if  present  payment  of  a  part  of  the  subscription  had 
not  been  expressly  exacted  by  the  statute,  the  public  interest  would 
nevertheless  have  made  it  indispensable  to  the  legality  of  the  con- 
tract. It  is  here  that  a  corporation  being  ens  legis,  has  no  inherent 
power  to  act,  or  indeed  any  power  at  all  beyond  what  is  necessary  to 
accomplish  the  end  of  its  being :  but  it  is  also  true  that  within  the 
scope  of  its  legitimate  functions  it  may  act  as  a  natural  person  might. 
In  defining  its  powers,  it  would  be  impracticable  to  enumerate  them 
specifically,  or  to  do  more  than  circumscribe  the  field  of  its  action, 
leaving  it  to  exercise  all  those  that  are  incidental  and  necessary  to  the 
purpose  of  its  creation.  Now  to  fix  the  terminus  of  a  road  or  the  site 
of  a  bridge,  when  that  has  not  been  done  by  the  act  of  incorporation, 
is  certainly  an  incidental  power;  and  did  we  recognize  any  other  lim- 
itations of  it  than  those  that  are  expressed  in  the  charter,  we  should 
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fall  into  a  labyrinth  of  contradictions  and  doubts.     The  conditions  of 
the  contract  of  subscription  were  expressly  prescribed  in  the  Hibernia 
Turnpike  v.  Henderson,  and  Irvine  v.  The  Susquehanna  and  Phillips- 
burg  Turnpike ;  in  the  latter  of  which  it  was  said  that,  though  an  ex- 
pectation of  benefit  to  the  holders  of  property  contiguous  to  the  route 
had  been  a  powerful  spring  in  putting  these  artificial  bodies  in  motion, 
•  yet  that  it  had  never  been  suffered  to  become  a  condition  of  the  con- 
tract of  subscriptioij.    In  the  case  at  bar,  the  subscription  is  not  to  the 
stock:  and  there  is  consequently  no  express.regulation  or  prohibition 
of  it  in  the  charter ;  without  which  the  supposed  resemblance  of  it  to 
the  cases  quoted,  is  barely  imaginary.     In  Irvine  v.  The  Susquehanna 
and  Phillipsburg  Turnpike,  the  rights  of  the  corporators  were  declared 
to  be  inviolable :  but  the  public  interest  was  said  to  be  paramount  to 
every  thing  else. '  If,  then,  fhe  right  to  determine  a  question  of  location 
is  a  corporate  one,  it  is  paramount  even  to  the  public  convenience;  and 
there  is  abundant  reason  that  it  should  be  so.    A  company  is  not  bound 
to  make  the  best  road,  and  upon  the  best  ground  that  can  be  had  by 
an  unlimited  outlay :  it  is  enough  for  the  public  that  it  does  the  best 
it  can  with  its  means.     The  sum  subscribed  is  usually  inadequate  to 
the  end,  and  it  would  surely  not  promote  the  public  convenience  to 
preclude  recom-se  to  any  other  means  which  might  be,  put  by  accideht 
within  its  reach.     As  inducements  to  the  undertaking,  contributions 
on  the  ground  of  individual,  as  weU  as  of  corporate  interest,  may  be 
legitimately  calculated  upon.     Without  the  purchased  assistance  of 
a  part  of  the  inhabitants  of  Harrisburg,  this  company  might  possibly 
have  been  unable  to  construct  any  bridge  at  all;  and  how  pubUc  con- 
venience would  have  been  promoted  by  interdicting  the  use  of  it,  is  a 
mystery  which  it  would  be  haid  to  penetrate.     To  say  that  the  com- 
petitors for  the  location  might  equaUy  have  encouraged  the  work  by 
subscription  to  the  capital  stock,  is  to  say  nothing.     For  its  own  sake 
they  were  not  disposed  to  encourage  it  at  all ;  and  we  should  ask  too    ' 
much  did  we  require  the  company  to  forego  the  power  given  to  it  by 
Its  position  of  procuring  assistance  in  compensation  of  equivalent 
advantages  bestowed.     Nor  is  it  to  be  inferred  from  the  clause  which 
aUows  of  an  increase  of  pe  capital  by  an  increase  of  the  shares,  that 
It  was  intended  to  prohibit  an  increase  of  it  in  any  other  way.     That 
4s  an  enabling,  not  a  disabling  clause,  its  object  being  to  enlarge  the 
sphere  of  the  company's  action  for  general  purposes,  not  to  restrain  it 
in  a  particular  thing.     And  a  subscription  of  additional  shares  to  the 
stock  would  have  directly  given  the  subscribers  that  very  influence  in 
the  direction  of  the  company's  affairs,  which  has  been  so  earnestly 
deprecated.     The  election  of  managers  by  means  of  a  fictitious  sub- 
scription,  IS  certainly  an  evil  which   the  legislature,  in  the   cases 
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quoted,  wisely  interfered  to  prevent;  but  to  be  allowed  to  do  the  best 
for  the  company's  welfare  by  tlhe  use  of  every  means  not  expressly 
interdicted,  is  one  of  the  conditions  on  which  the  stockholders  sub- 
scribed their  money,  and  it  is  one  by  which  the  public  will  not  be 
found  to  suffer ;  for  managers  will  doubtless  have  sufficient  sagacity 
to  see  that  the  location  which  best  serves  the  public  is  that  which 
will  give  the  company  the  greatest  run  of  customers.  It  is  most  poli- 
tic, therefore,  to  let  such  a  company  manage  its  affairs  according  to 
the  dictates  of  its  interest.  Its  managers  will  doubtless  select  the 
best  route  and  occupy  the  best  positions  in  order  to  enjoy  the  present 
advantages  of  them,  as  well  as  to  preclude  future  competition ;  and 
for  that  reason,  the  interest  which  the  State  has  in  the  work  may 
safely  be  committed  to  their  direction.  We  cannot  say,  therefore, 
that  the  contract  on  which  this  action  has  been  brought  is  illegal  on 
grounds  of  public  policy. 

Judgment  reversed,  and  a  venire  de  novo  awarded} 


'In  the  case  of  the  Charlotte  and  South        In  the  Utica  and  Schenectady  Kailroad 

Carolina  Kailroad  Co.  u.  Blakely,  3  Strob-  Co.  v.  Brinckerhoflf",  21  Wendell,  139,  the 

hart,  245,  the  court  held,  that  a  writing  defendant  agreed  to  pay  the  company  a 

signed  by  the  defendant,  before  the  com-  certain  sum  if  the  road  should  be  located 

pany  was  organized,  in  which  he  promised  to  a  certain  point,  and  certain  lands  should 

to  subscribe  for  a  certain  amount  of  the  be  required,  and  upon  a  demurrer  to  the 

stock  provided  the  road  should  be  located  declaration,  the  court  held,  that  an  allega-' 

in  a  way  specified,  was  not  binding  as  a  tion  by  the  plaintiff  of  the  agreement  and 

subscription,  although  the  condition  had  the  performance  of  the  condition  was  not 

been  complied  with,  and  could  not  be  en-  sufficient  without  a  further  allegation  that 

forced  as  a  contract  to  take  the  stock,  the  copipany  became  bound  to  perform  the 

There  is  not,  however,  any  intimation  that  condition  at  the  time  the  defendant  exe- 

a  conditional  subscription  would  not  be  cuted  the  agreement.     See  also  Rathbone 

binding  upon  a  performance  of  the  con-  v.  The  Tioga  Navigation  Co.,  post,  as  to 

dition.  the  conveyance  of  land  upon  condition. 
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The  Philadelphia,  Germantown,  and  Noekistown  Railroad  Com- 
pany V.  Smick.^ 

Eastern  District,  December  Term,  1836. 
IN  EREOK. 

Assessment  of  Damages  —  Appeal — Trespass. 

Under  the  act  of  17th  rebniary,  1831,  incorporating  the  Philadelphia,  Germantown,  and 
Norristown  Railroad  Company,  where  an  appeal  has  been  entered  by  the  owner  of  land 
upon  which  the  road  has  been  constructed,  from  the  report  of  the  jury  appointed  to  esti- 
mate the  damages,  the  court  may  order  an  issue  to  be  made  up  between  the  parties,  in  an 
action  of  trespass  quare  davsum  fregit. 

Writ  of  error  to  the  court  of  common  pleas  for  the  city  and 
county  of  Philadelphia. 

By  an  act  of  the  legislature  of  Pennsylvania,  passed  on  the  17th 
day  of  February,  1831,  a  company  was  incorporated  for  the  purpose 
of  making  a  railroad  from  the  city  of  Philadelphia  to  the  borough  of 
Norristown.  The  15th  section  provided,  that  whenever  it  should  be 
necessary  for  the  officers  of  the  company  to  enter  upon  and  occupy 
any  land  for  the  purposes  of  the  road,  if  the  owner  of  the  land  should 
refuse  to  permit  the  entry,  and  the  parties  should  not  be  able  to  agree 
on  the  compensation  to  be  made,  it  should  be  lawful  for  the  court  of 
common  pleas  of  the  county,  to  appoint  six  persons  to  view  and  ex- 
amine the  land,  and  estimate  the  injury  or  damage  sustained ;  and  to 
make  report  thereon  to  the  court ;  and  if  the  report  should  be  con- 
firmed by  the  court,  judgment  was  to  be  entered  thereon :  provided, 
that  either  party  might  appeal  from  sUch  report  in  the  same  manner 
as  appeals  are  allowed  under  the  arbitration  act  of  1810. 

In  pursuance  of  the  direction^  of  this  act,  the  company  applied  to 
the  court  of  common  pleas  for  the  city  and  county  of  Philadelphia, 
on  the  20th  of  November,  1834,  for  the  appointment  of  a  jury  of 
six  men  to  view  the,  land  of  George  W.  Smick,  and  estimate  the 
injury  or  damage  sustained  by  him,  in  consequence  of  the  construc- 
tion of  the  road. 

On  the  22d  of  January,  1835,  the  report  of  the  jury  was  filed 
awarding  that  Smick  had  sustained  "  no  damages." 

On  the  5th  of  February,  1835,  Smick  appealed. 

On  the  2d  of  May,  1835,  the  court  ordered  the  plaintiff  (Smick)  to 

1  2  Wharton's  Beports,  273. 
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file  a  declaration  in  trespass  vi  et  armis,  and.  the  defendants  to  plead 
the  issue. 

On  the  21st  of  September,  1836,  a  declaration  in  trespass  vi  et 
a/rmis  quare  clausum  fregit  was  filed,  laying  the  trespass  to  have  been 
committed  "  on  the  fijst  day  of  January,  1830,  and  on  divers  days 
and  times,  between  that  day  and  the  day  of  the  impleading  in  this 
case."  The  defendants  pleaded  non  cuL,  justification,  with  leave,  &;c. ; 
and 

On  the  26th  of  October,  1836,  a  verdict  was  rendered  for  the  plain- 
tifr  for  $500. 

On  the  28th  of  October,  1836,  motions  were  made  for  a  new  trial, 
and  in  arrest  of  judgment ;  which  motions  were  dismissed  on  the  8th 
of  November,  1836;  and  on  the  1st  of  December,  1836,  judgment 
was  entered  on  verdict. 

The  defendants  took  a  writ  of  error,  and  filed  the  following  specifi- 
cations :  — 

1.  "  The  court  below  erred  in  making  the  order  of  May  2dj  1835, 
that  the  plaintiff  (Smick)  should  declare  in  trespass  vi  et  armis,  and 
defendant  (the  coippany)  plead  to  that  issue ;  and  also  in  giving  said 
Smick  the  position  of  plaintiff,  and  the  company  that  of  defendants. 

2.  "  The  pleadings  show  a  cause  of  action  inconsistent  with  the 
previous  proceedings  under  the  act  of  17th  February,  1831,  the  real 
matter  in  dispute  not  being  an  illegal  entry  on  the  lands  of  the  de- 
fendant in  error,  —  wherefore  the  court  below  erred  in  entering  judg- 
ment on  the  verdict. 

3.  "  The  court  below  erred  in  entering  judgment  on  the  verdict,  be- 
cause the  declaration  alleged  an  entry  and  occupation  of,  and  trespass 
on,  the  lands  of  defendant  in  error,  by  the  plaintiffs  in  error,  as  a  cor- 
poration, previous  to  the  existence  of  the  corporation,  and  because 
the  additional  allegation  in  the  declaration  of  '  divers  days  and  times 
between  that  day  and  the  day  of  impleading  in  this  case,'  is  uncer- 
tain, evasive,  and  bad." 

Mr.  Miles,  for  the  plaintiff  in  error,  contended  that  the  court  below 
was  wrong,  in  directing  the  plaintiff  to  file  a  declaration  in  trespass  vi 
et  armis.  He  cited  Wells  v.  Fox,  1  Dallas,  308;  Boas  v.  Nagle,  3 
Serg.  &   Rawle,  353. 

Mr.  Jack,  contra,  was  stopped  by  the  court. 

Per  Curiam.  It  was  unnecessary  to  direct  an  issue  at  aU ;  and  the 
order  to  declare  in  trespass  was,  at  the  most,  no  more  than  surplusage. 
The  jury  might  have  assessed  the  damages  on  the  foot  of  the  appeal. 

VOL.  n. — AM.  E.  CA.  17 
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But  even  were  an  issue  necessary,  its  form  would  necessarily  be  a 
niatter  within  the  discretion  of  the  court  directing  it ;  and  it  would 
be  hard  to  devise  a  more  convenient  form  than  the  one  adopted. 
The  form,  however,  would  not  be  suffered  to  stand  in  the  way  of  the 
merits.  In  the  actions  brought  against  the  State  by  Pennsylvania 
claimants,  whose  titles  had  been  divested  in  favor  of  the  Connecticut 
claimants,  compensation  was  usually  assessed  on  a  declaration  for 
money  had  and  received.  We  are  to  suppose  that  the  damages  here 
are  commensurate  with  the  injury ;  and  we  will  not  look  narrowly 
into  subordinate  matters. 

Judgment  affirmed. 


The  Philadelphia,  Gekmantowkt,  and  Normstown  Railroad 
Company  v.  Johnson.^ 

Eastern  District,  December  Term,  1836. ' 
IN  EEEOE. 

Assessment  of  Damages  —  Costs. 

Under  the  act  of  the  8th  of  February,  1834,  supplementary  to  the  act  to  incorporate  the 
Philadelphia,  Germantown,  and  Norristowu  Eailroad  Company,  one  who  obtains  an 
award  for  damages,  is  not  entitled  to  the  costs  of  hiswitnesses  examined  before  the  jury 
appointed  to  assess  the  damages. 

Writ  of  error  to  the  court  of  common  pleas  for  the  city  and 
county  of  Philadelphia. 

By  an  act  of  the  legislature  of  Pennsylvania,  passed  on  the  8th 
day  of  February,  1834,  entitled  "An  Act  supplementary  to  an  act 
entitled  'An  Act  to  incorporate  the  Philadelphia,  Germantown,  and 
Nomstown  Railroad  Company,'"  the  company  were  authorized  to 
alter,  m  certain  respects,  the  course  of  the  road  as  directed  by  the  act 
of  1831.  The  4th  section  of  the  supplementary  act  provided,  that  in 
cases  where  land  had  been  ceded  to  the  company  on  the  former  line, 
and  the  amount  of  damages  arising  from  the  diversion  of  the  route 
of  the  road,  should  not  be  settled  by  the  agreement  of  the  parties,  it 
should  be  lawful  for  the  court  of  common  pleas  of  the  county,  on  the 


1  2  "Wbarton's  Reports,  275. 
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application  of  the  persons  aggrieved,  to  appoint  five  persons  to  esti- 
mate the  additional  damages  sustained  thereby ;  and  it  was  further 
declared,  that  the  award  of  thS  said  five  men  should  "  be  entered  in 
the  prothonotary's  ofl5ce  in  the  said  county,  and  have  the  immediate 
efiect  of  a  judgment  against  the  said  company ;  and  the  cost  and 
expenses  of  the  said  jury  shall  be  paid  by  the  said  company,  and  the 
award  of  the  jury  shall  be  final." 

On  the  10th  of  January,  1835,  on  the  application  of  Johnson, 
under  this  act,  the  court  of  common  pleas  for  the  city  and  county  of 
Philadelphia,  appointed  five  men  to  estimate  the  damages  sustained 
by  him ;  and 

On  the  11th  of  June,  1835,  a  report  was  filed  by  them  awarding  to 
Johnson  $150. 

On  the  17th  of  September,  1836,  the  court  of  common  pleas 
ordered  the  company  to  pay  the  costs  of  the  petitioner's  witnesses  on 
the  hearing  before  the  five  men ;  and  entered  judgment  accordingly. 

A  writ  of  error  was  taken  by  the  company ;  and  now 

Mr.  Miles,  for  the  plaintiff"  in  error,  contended  that  the  order  on  the 
17th  of  September,  1836,  was  erroneous.  He  argued  that,  costs  being 
entirely  of  statutory  origin,  could  not  be  given  by  the  court,  unless 
they  were  so  authorized.  2  Inst.  288 ;  Hullock's  Law  of  Costs.  Here 
it  was  intended  by  the  legislature  that  the  costs  should  be  included  in 
the  damages.  The  word  cost  in  the  singular,  means  the  expense  of 
the  .jurymen.  The  fee  bill,  which  gives  a  certain  compensation  to 
witnesses,  is  confined  to  suits  in  court  and  before  magistrates.  There 
is  no  power  given  to  administer  an  oath  to  witnesses ;  nor  is  any 
method  pointed  out  by  the  act  for  collecting  the  costs  from  the  com- 
pany. 

Mr.  Jack,  for  the  defendant  in  error.  The  act  says,  that  the  award 
shall  have  the  effect  of  a  judgment ;  and  this  implies  that  costs  are  to 
be  recovered.  Witnesses  are  necessary  to  inform  these  appraisers,  as 
well  as  ordinary  juries.  There  are  many  cases  in  which  the  costs  of 
witnesses  are  allowed,  though  not  provided  for  by  statutes  or  acts  of 
assembly. 

Pbk  Curiam.  By  the  terms  of  the  act  of  incorporation,  the  de- 
fendant is  to  pay  the  expense  of  the  jury  without  regard  to  the  event. 
Nothing  is  said  of  the  costs  of  witnesses,  because  it  was  not  intended 
that  there  should  be  witnesses.  The  jury  are  to  judge  for  themselves 
on  view  of  the  premises,  and  not  by  the  opinions  of  witnesses ;  who 
could  testify  to  no  more  than  is  apparent  to  the  senses  of  the  viewers. 
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Beside,  it  would  give  an  unreasonable  advantage  to  the  petitioner, 
were  he  at  Uberty  to  sweU  the  costs  at  pleasure  by  a  cloud  of  imma- 
terial witnesses,  and  without  a  correspondent  risk  to  himself.  The 
order  was  therefore  erroneous. 

Judgment  reversed  for  the  costs  of  the  petitioner's  witnesses,  cmd 
affirmed  for  the  residue. 


Haetet  v.  Thomas.^ 

Northern  District,  July  Tenn,  1840. 

Lateral  Roads —  Constitutionality  of  Act  avihorizinff  Assessment  of 
D'amages —  Trespass. 

The  act  of  the  5th  May,  1832,  authorizing  the  construction  of  lateral  railroads  to  connect 
piirate  property  with  the  public  improvements,  is  not  unconstitutional. 

A.  heing  the  owner  of  a  coal-mine,  proceeded,  under  the  act  of  5th  May,  1832,  to  ascertain 
the  amount  of  damage  which  B.  would  sustain  by  reason  of  the  location  of  a  raiboad 
across  his  land  ;  a,nd  the  matter  was  proceeded  in,  so  that  a  verdict  was  rendered,  for  the 
amount  of  damage  in  favor  of  B.  A.  then  entered  upon  the  land  of  B.  and  made  the 
road,  before  a  judgment  was  entered  on  the  verdict :  Held,  that  though  the  proceedings 
thus  had  by  A.  did  not  furnish  a  justification  of  the  trespass,  yet  they  protected  him  from 
vindictive  damages. 

The  docket  entry,  upon  proof  of  the  loss  of  the  other  part  of  the  record,  is  competent  evi- 
dence ;  and  parol  proof  may  be  given,  of  the  contents  of  that  part  of  the  record  wliich  is 
lost. 

The  act  of  the  5th  May,  1832,  does  not  contemplate  that  the  petitioner  ibr  a  road  to  the  pub- 
lic works,  should  own  land  at  the  point  of  connection ;  he  may  use  his  road  there  consis- 
tently with  the  interests  of  the  owners  of  the  land. 

Erroe  to  the  common  pleas  of  Luzerne  county. 

Jameson  Harvey  against  Freeman  Thomas.  Trespass  quare  clamum 
fregit,  brought  to  August  term,  1839.  On  the  5th  May,  1832,  an  act 
of  assembly  was  passed,  authorizing  the  location  and  construction  of 
lateral  railroads  connecting  with  the  public  improvements,  and  pre- 
scribing the  mode  of  obtaining  the  same :  in  pursuance  thereof,  the 
defendant.  Freeman  Thomas,  petitioned  the  court  of  common  pleas 
for  the  appointment  of  viewers  to  ascertain,  the  amount  of  damage 
Jameson  Harvey  would  sustain  by  reason  of  the  raihroad  which  he 
proposed  to  make  through  his  land.  The  viewers  reported  that  he 
should  pay  one  hundred  doUars  damages ;   from  this  report  Haxvey 
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appealed ;  and  it  was  afterwards,  namely,  15th  April,  1835,  tried  by  a 
jury,  who  found  sixty-five  dollars  damages.  On  the  same  day  a  rule 
to  show  cause  why  a  new  trial  should  not  be  granted  was  entered. 
On  the  28th  May,  1835,  rule  dischaiged. 

Nothing  further  was  done  until  the  3d  August,  1839^  when  a  rule 
was  entered  to  show  cause  why  judgment  should  not  be  entered  on 
the  verdict  as  of  28th  May,  1835.  14th  November,  1839,  rule  dis- 
charged, and  the  court  directed  judgment  to  be  entered  as  of  3d  Au- 
gust, 1839,  when  the  jury  fee  was  paid;  and  at  the  same  time,  the 
plaintiff.  Freeman  Thomas,  obtained  a  rule  to  bring  the  sixty-five  dol- 
lars, the  amount  awarded  by  the  jury,  into  court,  and  there  paid  the 
same,  it  having  been  previously  tendered  to  the  defendant,  Harvey. 

On  the  trial  of  this  cause,  it  appeared  that  all  the  record  of  the 
foregoing  proceeding  was  lost,  except  the  docket  entry,  and  the  de- 
fejidant  offered  to  prove,  by  parol,  the  contents  of  the  lost  papers,  to 
which  the  plaintiff  objected,  and  the  court  overruled  the  objeetions 
and  sealed  a  bUl  of  exceptions. 

The  plaintiff  asked  the  court  to  instruct  the  jury  upon  these 
points :  — 

1.  There  being  no  judgment  on  the  verdict  in  the  proceeding  of 
Thomas  v.  Harvey,  it  was  no  justification  of  the  trespass  complained 
of  in  this  suit. 

,,  2.  That  the  defendant  is  a  trespasser,  unless  his  road  is  made  pre- 
cisely upon  the  ground  laid  down  in  his  petition  and  specification. 

3.  That  defendant  had  no  right  to  occupy  any  part  of  the  plaintiff's 
land,  at  the  terminus  of  the  road,  for  loading  boats. 

4.  That  the  act  of  5th  May,  1832,  is  unconstitutional.  And  at  all 
events  it  was  not  intended  to  apply  to  any  case  but  that  where  the 
petitioner  for  the  road  had  the  right  of  landing,  or  owned  the  land  at 
the  terminus  of  the  road. 

And  the  defendant  asked  the  court  to  instruct  the  jury,  that  the 
proceedings  and  assessments  of  damages  given  in  evidence  are  con- 
clusive upon  the  plaintiff,  and  he  cannot  recover  in  this  suit. 

Jessup,  president,  instructed  the  jury,  that  inasmuch  as  the  defend- 
ant had  not  proceeded  to  have  a  judgment  entered  upon  his  verdict, 
and  the  money  tendered  before  this  suit  was  brought,  the  proceedings 
were  not  a  justification  to  him  ;  but  that  the  record  of  them,  as  they 
stood,  was  evidence  in  mitigation  of  damages,  and  in  this  point  of 
view  it  was  permitted  to  go  to  the  jury.  The  second  point  the  court 
answered  in  the  affirmative,  and  submitted  the  fact  to  the  jury.  In 
answer  to  the  third  point,  the  court  said,  that  it  was  not  necessary  to 
the  enjoyment  of  the  road  by  the  defendant,  that  he  should  be  either 
the  owner  of  the  soil  or  of  the  right  of  landing  or  loading  his  boats 
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on  the  navigable  waters  at  the  termination  of  the  road:  his  right 
wonld  be  to  reach  the  navigation,  and  that  being  a  public  highway, 
he  would,  when  there,  only  be  responsible  for  any  injury  he  might  do 
to  the  property  or  right  of  others.  The  court  also  instructed  the  jury, 
that  the  act  of  5th  May,  1832,  is  constitutional  and  binding;  and  di- 
rected them  to  find  for  the  plaintiff  the  amount  of  actual  damage 
which  he  had  sustained  by  the  erection  of  the  road ;  but  not  for  any 
consequential  damage  arising  from  injury  to  his  landing,  &c. 

Verdict  and  judgment  for  twenty-five  dollars  damages,  and  costs. 

Campbell  and  Butler,  for  plaintiff  in  error,  cited  Str.  Purd.  146 ;  11 
Serg.  &  Rawle,  319  ;  1  Saund.  298;  6  Bac.  Ab.  609;  Co.  Lit.  303; 
3  Whart.  484;  1  Penn.  R.  394;  1  Bald.  222;  1  Yeates,  167;  9  S6*g.^ 
&  Rawle,  22;  3  Watts,  219;  1  Whart.  137;  2  lb.  539.  i 

Wrig-ht  and  Woodward,  for  defendant  in  error,  cited  1  Penn.  R.  464; 
12  Cons.  Deb.  211 ;  6  Binn.  509 ;  3  Yeates,  153 ;  2  DalL  304. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J.  It  is  proper,  in  limine,  to  say,  that  as  no  part  of  the 
evidence  has  come  up  with  the  record  except  what  is  contained  in  the 
bill  of  exceptions,  we  know  not  whether  tender  was  made  before  or 
after  judgment,  or  whether  the  point  propounded  in  the  first  prayer 
arose  in  the  cause  at  all.  If  it  did  not  result  from  the  evidence,  the- 
judge  might  omit  to  charge  on  it;  and  as  error  is  not  to  be  intended, 
we  should  have  been  bound,  had  he  not  noticed  it,  to  suppose  that  it 
had  not  a  legitimate  place  in  the  cause.  But  he  did  notice  it,  and 
gave  the  direction  prayed  for,  with  a  very  proper  qualification,  that 
though  the  proceeding  in  the  common  pleas  did  not  furnish  a  iustifi. 
cation  of  the  trespass,  it  at  least  took  away  aU  pretext  for  vindicatory 
damages.  And  the  same  may  be  said  of  the  second  prayer,  which 
was  answered  affirmatively,  by  directing  that  if  judgment  had  been 
entered  on  the  verdict,  if  tender  had  been  made  in  pursuance  of  it, 
and  If  the  road  had  been  constructed  according  to  the  requisitions  of 
the  act,  there  would  have  been  a  full  and  perfect  defence;  for  from 
this  the  jury  must  have  inferred  that  there  could  be  no  defence  with- 
held coulTrr'  ?^-  "t'^  '^'"'-  ^''^^'''  ^"y  °«^i^-°'^  o"  thi« 
head  could,  do  the  plaintiff  no  harm,  for  the  jury  actuaUy  found  for 

dam'alf  T/tt?  '^^°f  ''''  '^'  relation^toL  quanC^f  th 

in  ^eton'reautT  '^'1^''''^^  ^'i'^'^'    Nothing  in  the  statute  or 
reason,  requires  a  petitioner  to  be  the  owner  of  the  land  at  the  en- 
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trance  of  the  route  into  the  public  thoroughfare.  It  was  not  contem- 
plated that  he  should  have  a  depot  at  the  junction ;  and  there  is 
neither  reason  nor  enactment  for  the  plaihtiif's  principle.  The  road 
might,  therefore,  be  lawfully  laid  on  the  ground  which  it  occupies ; 
and  as  to  intrusion,  there  is  no  evidence  legitimately  before  us,  nor  is 
there  any  thing  even  in  that  which  has  been  put  upon  our  paper 
boots  irregularly,  to  show  that  the  defendant  had  occupied  any  part 
of  the  plaintiff's  ground  on  the  pool,  or  prevented  him  from  using  it 
as  he  pleased.  The  railroad  was  carried  into  the  stream  on  a  plat- 
form ;  whence  the  coals  were  discharged  by  a  shute  into  boats  lying 
parallel  with  the  shore.  What  the  intervening  space  was,  it  is  not 
material  to  inquire :  the  plaintiff's  right  of  exclusive  possession  ex- 
teiided  not  one  inch  beyond  low-water-mark,  and  if  there  was  a  tres- 
pass at  all,  it  was  committed  on  the  public.  An  unreasonable  occu- 
pancy of  the  pool  might  have  subjected  the  defendant  to  a  prosecu- 
tion for  a  nuisance;  but  as  to  the  plaintiff's  right  in  it,  the  case  stands 
on  the  principle  of  Shrunk  v.  The  SchuylkUl  Navigation  Company,  14 
Serg.  &  Eawle,  71.  The  defendant  might  occupy  any  part  of  the 
stream  without  being  answerable  to  the  plaintiff  or  any  one  else,  for 
preventing  boats  from  coming  to  lie  at  the  landing. 

The  most  material  point  in  the  cause  is  that  which  involves  the 
constitutionality  of  the  statute  on  which  the  defendant's  right  is 
founded ;  but  it  is  one  about  which  little  need  be  said.  If  there  is 
an  appearance  of  solidity  in  any  part  of  the  argument,  it  is  that  the 
legislature  have  not  power  to  authorize  an  application  of  another's 
property  to  a  private  purpose  even  'on  compensation  made,  because 
there  is  no  express  constitutional  affirmance  of  such  a  power.  But 
who  can  point  out  an  express  constitutional  disaffirmance  of  it?  The 
clause  by  which  it  is  declared  that  no  man's  property  shall  be  taken, 
or  applied  to  public  use,  without  the  consent  of  his  representatives, 
and  without  just  compensation  made,  is  a  disabling,  not  an  enabling 
one;  and  the  right  would  have  existed  in  full  force  without  it. 
Whether  the  power  was  only  partially  restrained  for  a  reason  similar 
to  that  which  induced  an  ancient  lawgiver  to  annex  no  penalty  to  par- 
ricide, or  whether  it  was  thought  there  would  be  no  temptation  to  the 
act  of  taking  the  property  of  an  individual  for  another's  use,  it  seems 
cleEir  that  there  is  nothing  in  the  constitution  to  prevent  it ;  and  the 
practice  of  the  legislature  has  been  in  accordance  with  the  principle, 
of  which  the  application  of  another's  ground  to  the  purpose  of  a  pri- 
vate way,  is  a  pregnant  proof.  It  is  true  that  the  title  of  the  owner 
is  not  divested  by  it ;  but  in  the  language  of  the  constitution,  the 
ground  is  nevertheless  "  applied"  to  private  use.  It  is  also  true,  that 
it  has   usually,  perhaps    always,  been    so    applied   on  compensa- 
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tion  made ;  but  this  has  been  done  from  a  sense  of  justice,  and  not 
of  constitutional  obligation.  But  as  in  the  case  of  the  statute  for 
compromising  the  dispute  with  the  Connecticut  claimants,  under 
which  the  property  of  one  man  was  taken  from  him  and  given  to 
another,  for  the  sake  of  peace,  the  end  to  be  attained  by  this  lateral 
railroad  law  is  the  public  prosperity.  Pennsylvania  has  an  incalcula- 
ble interest  in  her  coal-mines ;  nor  will  it  be  alleged  that  the  incorpo- 
ration of  railroad  companies,  for  the  development  of  her  resource's,  in 
this  or  any  other  particular,  would  not  be  a  measure  of  public  utility ; 
and  it  surely  wUl  not  be  imagined  that  a  privilege  constitutionally 
given  to  an  artificial  person,  would  be  less  constitutionally  giveii  to  a 
natural  one. 

The  competency  of  the  docket  entry,  the  other  part  of  the  record 
being  lost,  is  incontestable.  A  part  of  a  record  may  always  be  intro- 
duced on  proof  that  nothing  which  can  be  had  remains  behind;  and 
the  proof  of  contents,  to  supply  the  place  of  the  part  lost,  was  as 
clearly  competent. 

Judgment  affirmed. 


Jaiiden  v.  The  Philadelphia,  Wilmington,  and  Baltimoee  Railroad 

Company.! 

Eastern  District,  March  Term,  1838. 
IN  EQUITY. 

Assessment  of  Damages  — Laying  of  Rails  on  Street— Injunction!^, 

By  an  act  of  assembly,  passed  in  1831,  a  company  was  incorporated,  for  the  purpose  of 
making  a  railroad  from  Philadelphia  to  the  line  of  the  State  of  Delaware,  with  authority 
to  locate  the  road  along  the  route  of  the  Baltimore  post-road,  or  as  near  thereto  as  the 
ground  would  admit.  The  act  also  contained  a  provision  for  the  assessment  and  payment 
of  damages  to  the  owners  of  land  taken  Tor  the  purposes  of  the  road.  In  1838.  an  act 
was  passed  which  provided,  "that  Prime  street,  from  Broad  street  to  Gray's  ferry  road, 
in  the  county  of  Philadelphia,  be,  and  the  same  is  hereby  laid  out  of  the  width  and  in  the 
same  direction  that  it  is  now  opened  from  Eleventh  street  to  Broad  street ;  and  it  shaU  be 
he  ^Zflt  'r™^''?^"  o^**  «'^d  county  forthwith  to  open,  or  cause  to  be  opened., 
the  stieet  aforesaid;  the  damage  accruing  therefrom  to  be  assessed  and  paid  in  the  usua 

7Z7'Z7V\t\,  ""'•f!'"  °^  *'  '"P'°^^  ""''"S  from  the  increased  width  of  said 
Prime  street,  shall  be  paid  by  "the  above-mentioned  company;  and  the  said  company 
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are  hereby  authorized  to  lay  a  double  track  of  rails  in  the  centre,  of  the  said  street,  imme- 
diately after  the  passage  of  this  act,  and  in  no  other  street  running  parallel  therewith ; 
and  the  said  company  are  hereby  required  to  grade  the  said  Prime  street  from  Broad 
•  street  to  Gray's  ferry  road  for  ordinary  trarel  and  use."  Held,  that  it  was  not  lawful  for 
the  said  company,  under  these  acts,  to  enter  upon  private  land,  for  the  purpose  of  locating 
and  laying  their  railroad,  until  Prime  street  shbuld  first  have  been  opened  by  the  county 
commissioners ;  and  that  it  was  a  proper  case  for  an  injunction. 

TfflS  case  came  before  the  court  on  a  motion  to  dissolve  an  injunc- 
tion, which  had  been  granted  on  the  filing  of  a  bUl  by  William  Jar- 
den against  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad 
Company. 

The  bill  set  forth,  that  Jacob.  Lesher,  the  elder,  on  the  9th  day  of 
June,  A.D.  1835,  died,  seized  in  his  demesne  as  of  fee,  of  a  certain 
tract  or  piece  of  land  situate  in  the  township  of  Passyunk  and  poninty 
of  Philadelphia,  beginning  at  a  post  standing  in  a  lane  called  Sober's 
Lane,  adjoining  land  of  Israel  Pemberton,  and  runs  thence  N.  63° 
45'  W.  ninety-four  perches  to  a  post  standing  in  the  land  of  said 
Pemberton,  and  other  land  of  John  Sober;  thence  S.  41°  30'  W. 
seventeen  perches  to  another  post  standing  in  the  land  of  said  Sober; 
thence  along  the  said  land  S.  62°  E.  ninety-three  perches,  to  a  post 
in  the  said  lane ;  thence  along  the  6:ont  of  the  said  lane  or  road, 
(thrown  out  by  the  said  John  Sober,  to  be  a  common  lane  or  road  of 
thirty-five  feet  wide,)  N.  42°  E.  twenty  perches  to  the  place  of  begin- 
ning, containing  ten  acres  and  a  half;  and  on  the  death  of  the  said 
Jacob  Lesher,  the  elder,  the  said  tract  or  piece  of  land  descended  to 
his  children  and  heirs  at  law,  William  Lesher,  Samuel  Lesher,  David 
Lesher,  Margaret  Lesher,  George  Lesher,  John  Lesher,  Maria  AU- 
wine,  Elizabeth  Charley,  and  Jacob  Lesher,  who  being  seized  there- 
of, in  fee,  by  indenture,  dated  the  31st  day  of  May,  a.d.  1836,  (re- 
corded in  the  office  for  recording  deeds  in  the  city  and  county  of 
Philadelphia,  in  deed  book  S.  H.  F.,  No.  2,  p.  622,  &c.)  granted  and 
conveyed  the  same  to  the  complainant,  who  hath  ever  since  been  and 
now  is  seized  in  his  demesne  as  of  fee  of  the  said  tract  or  piece  of 
land.  That  on  the  27th  day  of  February,  a.d.  1838,  an  act  of  assem- 
bly was  passed,  entitled,  "  An  Act  to  authorize  the  governor  to  incor- 
porate a  company  to  erect  a  bridge  over  the  Conemaugh  river,  at  or 
near  Centreville,  in  the  county  of  Indiana,  and  for  other  purposes," 
the  fourteenth  section  of  which  is  in  the  following  words,  to  wit: 
"Section  14.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  Prime  street,  from  Broad  street  to  Gray's  ferry  road,  in  the 
county  of  Philadelphia,  be,  and  the  same  is  hereby  laid  out  of  the 
width  and  in  the  same  direction  that  it  now  is  opened  from  Eleventh 
street  to  Broad  street,  and  it  shall  be  the  duty  of  the  commissioners 
of  the  said  county  forthwith  to  open  or  cause  to  be  opened  the  street 
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aforesaid,  the  damages  accruing  therefrom  to  be  assessed  and  paid  in 
the  usual  manner,  except  that  one  third  of  the  expense  arising  from 
the  increased  \width  of  said  Prime  street,  shall  be  paid  by  the  Phila- 
delphia, Wilmington,  and  Baltimore  Raiboad  Company ;  and  that 
the  said  company  are  hereby  authorized  to  lay  a  double  track  of  rails 
in  the  centre  of  the  said  street,  immediately  after  the  passage  of  this 
act,  and  on  no  other  street  running  parallel  therewith ;  and  the  com- 
pany aforesaid  are  hereby  required  to  grade  the  said  Prime  street 
from  Broad  street  to  Gray's  ferry  road,  for  ordinary  travelling  and 
use."  The  bill  then  stated  that  the  tract  or  piece  of  land  thereinbe- 
fore described,  and  belonging  to  the  complainant,  lies  between  said 
Broad  street  and  Gray's  ferry  road,  and  will  be  intersected  by  said 
Prime  street,  when  the  same  shall  be  opened  in  the  manner  prescribed 
by  the  act  of  assembly  above  recited.  But  the  complainant  averred, 
that  said  Prime  street  has  never  yet  been  opened  at  all  westward  of 
said  Broad  street,  nor  between  said  Broad  street  and  Gray's  ferry 
road ;  and  that  no  damages  have  ever  been  assessed  or  paid  to  the 
owners  of  land,  or  any  of  them,  between  said  Broad  street  and  Gray's 
ferry  road,  for  the  injury  which  they  wiU  sustain  by  the  opening  of 
the  said  Prime  street. 

The  bUl  then  charged,  that  the  Philadelphia,  Wilmington,  and 
Baltimore  Railroad  Company,  by  its  engineer,  officers,  agents,  and 
workmen,  had  entered  upon  the  complainant's  tract  of  land,  and  were 
proceeding  to  lay  out,  grade,  and  construct  a  raihoad,  through  and 
across  the  same  tract  of  land,  and  were  then  actually  laying  out. 
grading,  and  constructing  such  road.  All  which  proceedings  and  acts 
of  the  said  company  and  its  engineer,  officers,  agents,  and  workmen, 
were  contrary  to  law,  and  prejudicial  to  the  rights  of  the  com- 
plainant, &c. 

The  bill  then  prayed  a  subpoena,  and  an  injunction  to  restrain  the 
said  company,  its  officers,  engineers,  &c.,  from  entering  upon  the 
complainant's  land,  and  constructing  a  railroad  through  or  across  the 
same. 

The  affidavit  of  the  complainant,  which  was  attached  to  the  bill, , 
stated  that,  on  the  Friday  preceding,  he  found  that  stakes  had  been 
driven  across  his  land  in  the  direction  of  Prime  street,  and  during  his 
absence.  That  the  complainant,  on  the.  same  day,  called  at  the 
office  of  the  company,  and  was  informed,  that  this  was  done  by  the 
orders  of  the  company,  and  that  they  were  going  to  lay  out  and  con- 
struct their  railroad  across  his  land. 

In  a  supplemental  affidavit,  which  was  filed  by  agreement,  the 
plaintiff  stated,  that  he  purchased  the  premises  in  the  year  1836,  for 
the  price  of  $18,180;  that  he  was  a  brickmaker;  and  his  primary 
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object  in  purchasing  the  premises  was  to  rent  them  as  a  clay  lot  for 
the  purpose  of  making  bricks;  that  about  one  third  of  the  lot  has 
clay  in  it  suitable  for  making  bricks ;  that  the  line  of  the  railroad  was 
directly  through  the  clay  part  of  the  lot,  —  actually  occupies  a  great 
portion  of  it,  and  cuts  him  off  from  the  use  of  the  rest;  so  that  it 
will  be  entirely  impossible  to  use  the  lot  as  a  brick  yard  at  all ;  and 
that  the  clay  part  of  the  lot  would  now  command  a  rent  of  $700  per 
annum  for  ten  years  as  a  brick  yard ;  but  if  the  railroad  be  run  there, 
it  will  not  command  $100  rent. 

The  material  parts  of  the  answer  were  as  follows :  — 
The  defendants  admitted  it  to  be  true,  that,  "  on  the  27th  day  of 
February,  1838,  an  act  of  assembly  was  passed  with  the  title  and  of 
the  character  set  forth  in  the  said  bill,  the  fourteenth  section  whereof 
is  in  the  words  set  forth  in  the  said  biU  of  complaint.  And  the  de- 
fendants further  say,  that  an  act  of  assembly  of  the  commonwealth 
of  Pennsylvania  was  passed  on  the  second  day  of  April,  one  thousand 
eight  hundred  and  thirty-one,  a  true  copy  of  which  is  hereto  annexed; 
and  the  defendants  pray  that  it  may  be  received  as  part  of  this  their 
answer.  These  defendants  admit,  that  the  said  Philadelphia,  Wil- 
mington, and  Baltimore  Railroad  Company,  by  its  engineer,  officers, 
agents,  and  workmen,  are  proceeding  to  lay  out,  grade,  and  construct 
a  double  track  of  rails,  on  the  centre  of  Prime  street,  from  Broad 
street  to  Gray's  ferry  road  in  the  county  of  Philadelphia,  as  well  they 
may  by  the  provisions  of  the  several  acts  of'  assembly  above  referred 
to ;  and  the  said  company  are,  and  at  all  times  have  been,  and  will 
be  ready  and  willing  to  pay  such  compensation  for  any  gravel,  stone, 
wood,  and  other  materials,  which  may  be  taken  for  the  purpose  of 
constructing  and  maintaining  such  raifroad,  and  for  any  land  that 
may  be  or  may  have  been  entered  upon,  taten  possession  of,  or  used 
for  the  same,  as  may  be  agreed  upon  between  the  said  company  and 
the  owners  thereof  respectively,  or  which  may  justly  and  legally  be 
payable  for  the  same,  and  for  aU  damages  sustained  or  to  be  sus- 
tained by  reason  thereof;  and  the  defendants  submit  that  it  is  alto-- 
gether  immaterial  whether  the  said  Prime  street  has  ever  been  opened 
at  all  westward  of  Broad  street,  or  between  Broad  street  and  the 
Gray's  ferry  road,  but  they  believe  and  admit,  that  no  such  opening 
has  taken  place;  and  that  no  damages  have  been  actually  assessed  or 
paid  to  the  owners  of  land  between  Broad  street  and  Gray's  ferry 
road  for  the  injury  which  they  will  sustain  (if  any  injury  will  thereby 
be  sustained)  by  the  opening  of  Prime  street ;  but  they  submit,  that 
it  is  altogether  immaterial  whether  any  damages  have  been  so  ascer- 
tained, assessed,  or  paid ;  inasmuch  as  the  said  company  are  liable  to 
such  assessment  and  payment,  and  competent  to  meet  and  discharge 
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the  same.  The  said  company,  by  its  engineer,  officers,  agents,- and 
workmen,  and  the  said  defendants,  in  the  capacities  set  forth  in  the 
said  bill,  have  entered  upon  different  pieces  of  land  in  the  situation 
described  in  the  bill  as  belonging  to  the  complainant,  and  are  pro- 
ceeding to  lay  out,  grade,  and  construct  a  railroad  through  and  across 
the  same,  and  are  now  actually  laying  out,  grading,  and  constructing 
such  railroad;  but  whether  the  said  land  be  the  land  of  the  complain- 
ant, or  of  any  other  person,  these  defendants  do  not  know,  and  pray 
that,  if  material,  the  complainant  be  put  to  the  proof  that  such  is  the 
case ;  and  also,  that  the  complainant's  tract  of  land  lies  between 
Broad  street  and  the  Gray's  ferry  road,  of  which  these  defendants  have 
no  knowledge ;  and  therefore  to  any  interrogatory  in  relation  thereto, 
they  are  not  able  to  make  answer." 

The  act  of  April  3,  1831,  referred  to  in  the  answer,  was  entitled 
"  An  Act  authorizing  the  Governor  to  incorporate  the  Philadelphia 
and  Delaware  County,  and  Southwark  Railroad  Companies."  The 
tenth  section  of  this  act  authorized  the  company  « to  locate  and  con- 
struct a  railroad  of  one  or  more  tracks,  from  a  point  at  or  near  the  city 
of  Philadelphia ;  thence  along  the  route  of  the  Baltimore  post-road, 
or  as  near  thereto  as  the  ground  will  admit ;  making  the  posl^towns 
of  Darby  and  Chester,  or  their  vicinity,  points  in  the  said  road,  to  the 
Delaware  State  line ;  and  to  make,  construct,  and  erect  such  ware- 
houses, toll-houses,  carriages,  cars,  and  all  other  works  and  appen- 
dages necessary  for  the  Convenience  of  the  said  company,  in  the  use 
of  the  said  railroad ;  provided,  that  where  the  track  of  the  post-road 
shaU  be  used  for  the  said  railroad,  the  latter  shall  not  be  so  located  as 
to  interfere  with  the  post-road."  The  twenty-second  section  author- 
ized the  Southwark  Raibroad  Company  to  consttuct  a  raikoad  "from 
Broad  street,  in  the  county  of  Philadelphia,  to  the  river  Schuylkill." 

On  the  fUing  of  the  answer,  Mr.  J.  R.  Ingersoll,  for  the  defendants, 
moved  to  dissolve  the  injunction  which  had  been  granted  upon  mo- 
tion, at  the  filing  of  the  bill.     He  argued, 

1.  That  this  was  a  public  highway,  and  for  the  public  benefit 
The  pubhc  have  a  right  of  passage  over  the  road  by  paying  a  reason- 
able, stipulated,  uniform  toU.  The  execution  of  it  does  not  make  its 
use  private.  If  the  public  can  pass  and  repass,  and  enjoy  its  benefits 
by  right.  It  matters  not  whether  the  toU  is  due  to  a  public  or  a  private 
corporation.  The  true  criterion  is,  whether  the  objects,  uses,  and  pur- 
poses of  the  corporation  are  for  public  convenience,  or  private  emolu- 
mept,  and  whether  the  public  can  participate  in  them  .by  'right,  or 
only  by  permission.  Bonaparte  v.  The  Camden  and  Amboy  Railroad 
Co.  1  Baldwin,  223.  ^ 
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2.  The  location  of  the  railroad  is  fixed  by  law,  and  it  is  precise  and 
definite.  One  of  the  questions  which  arose  in  the  case  of  the  Cam- 
den and  Amboy  Railroad  was,  whether,,  prior  to  location,  the  com- 
pany had  a  right  to  take  the  ground  of  the  complainant.  It  was 
admitted,  that  the  final  location  of  the  road  was  not  determined  upon, 
and  that  the  survey  was  nol  deposited.  They  could  not,  therefore, 
enter  for  the  purpose  of  making  the  road,  though  they  might  for  the 
pm'pose  of  location. 

3.  The  location  is  in  a  public  street  or  road,  actually  laid  out,  and 
that  by  the  conclusive  authority  of  an  act  of  assembly,  which  makes  it 
the  duty  of  the  county  commissioners  fortl^ith  to  open  the  street  or 
road,  and  whether  opened  or  not,  authorizes  the  company  to  lay  a 
double  track  of  rails  in  the  centre  of  the  street,  immediately  after  the 
passage  of  the  act.  The  laying  of  the  railroad  has  nothing  to  do 
with  the  opening  of  the  street.  It  is  to  take  place  immediately  after 
the  passage  of  the  law.  Nothing  can  be  supposed  as  matter  of  im- 
pediment, unless  the  allegation  in  the  bill,  that  "  no  damages  have 
ever  been  assessed  or  paid  to  the  owners  of  land  between  Broad 
street  and  Gray's  ferry  road,  for  the  injury  they  will  sustain  by  the 
opening  of  Prime  street."  Now  no  damages  can  be  assessed  or  paid 
until  the  ground  is  used,  or  the  street  is  opened.  The  law  provides, 
that  the  damages  are  to  be  assessed  and  paid  in  the  usual  manner, 
except  that  one  third  of  the  expense  arising  from  the  increased  width 
of  Prime  street  is  to  be  paid  by  the  company.'  Then  what  is  the 
usual  manner  ?  This  is  clearly  shown  by  the  7th  section  of  the  act 
of  13th  June,  1836,  to  be  one  year  after  the  opening  of  the  road.  It 
is  true,  that  Chancellor  Kent,  in  the  case  of  Gardner  v.  The  Village 
of  Newburgh,  2  Johns.  Ch.  R.  166,  says  that  compensation  must  be 
previously  made,  but  the  cases  quoted  do  not  bear  out  the  position. 
Kings  Lynn  v.  Pemberton,  1  Swanst.  250.  This  is  not  a  case  for 
an  injunction,  before  hearing,  at  least.  The  road  is  lawful.  The 
company  is  able  and  wiUing  to  pay  every  thing  that  they  may  be  re- 
quired to  pay,  and  if  they  should  prove  hereafter  to  be  unable,  the 
whole  county  is  liable.     Attorney- General  v.  Nichols,  16  Ves.  341. 

Mr.  Meredith,  contra.  This  case  is  of  the  first  impression  in  this 
court.  1  do  not  mean  to  question  the  right  of  the  legislature  to  au- 
thorize a  private  company  to  take  private  property,  provided  they 
conform  to  the  bill  of  rights. 

1.  This  is  a  proper  case  for  an  injunction.  The  legislature  has 
given  the  power  to  this  coiirt  by  general  and  express  terms  in  the  act 
of  1836.  The  jurisdiction  has  frequently  been  exercised  in  cases  like 
the  present,  both  in  this  country  and  England.    Bonaparte  v.  Cam- 
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den  and  Amboy  Railroad  Co.  1  Baldwin,  205;  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  E.  166;  Belknap  v.  Selknap,  lb.  463-473; 
Hughes  V.  Morden  College,  1  Ves.  Sen.  188;  Hand  v.  Aberdeen 
Canal,  2  Dow's  P.  C.  519 ;  Agar  v.  Regent's  Canal,  Cooper's  Eq. 
Cases,  77.  These  cases  prove  that  public  works  through  the  land 
of  an  individual,  may  be  restrained  by  injunction.  In  the  case  of  a 
private  right,  it  is  more  easy  to  obtain  redress  at  law.  In  the  case  of 
ancient  lights,  redress  has  been  given  in  the  same  way.  The  injury 
may  be  irreparable,  if  not  prevented. 

2.  The  acts  of  assembly  are  not  to  be  so  strained  as  to  deny  com- 
pensation. The'  answer  of  the  company  is  ambiguous  and  evasive. 
They  have  put  the  party  in  such  a  situation  as  to  disable  him  from 
obtaining  compensation.  The  two  acts  ar^  entirely  inconsistent.  It 
is  impossible  that  the  defendants  can  rely  on  the  original  act  of  incpr- 
poration,  which  forbade  the  making  of  a  bridge.  Act  of  1831,  §  22. 
They  have  made  no  effort  to  come  to  an  agreement  with  the  owner 
of  the  land,  as  required  by  the  twelfth  section.  In  their  answer,  they 
aver  that  they  do  not  know  who  the  owner  is.  Nothing  but  the 
clearest  declarations  on  the  part  of  the  legislature,  will  induce  the 
court  to  suppose  that  they  meant  to  take  private  property  without 
allowing  compensation.  In  Bonham's  Case,  8  Rep.  118,  it  is  said, 
that  a  statute  shall  receive  such  a  construction,  that  no  innocent  per- 
son shall  receive  any  mischief  by  it.  The  bill  of  rights  was  merely 
declaratory  of  the  general  principles  of  government.  Two  material 
facts  have  been  stated  and  admitted.  1st.  That  Prime  street  has 
never  been  opened  west  of  Broad  street ;  and  second,  that  no  dam- 
ages have  been  assessed  for  the  opening  of  it.  By  the  true  construc- 
tion of  the  act,  the  opening  of  the  street  must  precede  the  laying  of 
the  rails.'  It  is  conceded,  that  the  damages  are  to  be  paid  by  the 
county,  and  not  by  the  company.  This  is  a  very  serious  injury  to 
the  complainant.  The  lot  contains  clay,  intended  to  be  made  into 
bricks.  The  "  usual  manner,"  with  respect  to  streets,  is  to  pay  before 
opening  them.  What  is  meant  by  the  expense  of  widening  Prime 
street?  It  does  not  mean  the  damages  which  are  to  be  assessed, for 
opening  the  street.  The  general  road  law  is  clearly  referred  to.  In 
The  People  v.  Piatt,  17  Johns.  R.  215,  Chief  Justice  Spencer  says, 
"  Private  property  may,  in  many  instances,  be  appropriated  to  public 
use ;  but  such  appropriations  are  constitutional,  legal,  and  justifiable, 
only  when  a  fair  and  just  equivalent  is  awarded  to  the  owner  of 
property  thus  taken."  In  Bradshaw  v.  Rogers,  20  Johns.  R.  105, 
106,  it  is  said  that  compensation  for  property  taken  is  "  a  great  and 
fundamental  principle  of  government,  and  that  any  law  violating  tha,t 
principle  must  be  deemed  a  nullity,  as  it  is  against  natural  right  and 


SUPREME   COURT  OF  PE]SnsrSTLVA]SnA.  207 

Jardsn  v,  Philadelphia,  ■Wilmington,  and  Baltimore  Railroad  Co. 

justice."  Bank  of  Hamilton  v.  Dudley,  2  Peters,  506 ;  Rex  v.  Man- 
ning, 1  Burr.  267 ;  Leader  v.  Moxton,  3  Wils.  461 ;  Sir  John  Pop- 
ham's  case,  10  Rep.  141 ;  Vanhorne  v.  Dorrance,  2  Ball.  312 ;  Picker- 
ing V.  Rutty,  1  Serg.  &c  Rawle,  504 ;  Enslin  v.  Bowman,  6  Binn.  471 ; 
Kensington  case,  2  Rawle,  448;  Commonwealth  v.  M'Allister,  2 
Watts,  193 ;  Commonwealth  v.  Fisher,  1  Penn.  R.  464. 

•  Reply.  This  is  the  case  of  a  road  laid  out  under  the  general  road 
law.  The  clause  respecting  the  laying  of  rails,  is  separate  and  dis- 
tinct. It  is  not  necessary  that  a  street  should  be  virtually  opened. 
It  is  sufficient  if  it  be  laid  out.  In  the  case  of  the  Camden  and 
Attiboy  Railroad,  Judge  Baldwin  held,  that  it  was  not  necessary  that 
ihe  act  should  contain  a  provision  for  compensation.  The  case  of 
Vanhorne  v.  Dorrance  has  been  said  by  this  court  not  to  be  law. 
The  other  cases  cited,  merely  recognize  the  undoubted  principle  that 
compensation  must  be  made  at  some  time.  The  question  is,  when  ? 
If  you  say  it  must  be  made  before  the  street  or  road  is  laid  out,  you 
must  strike  out  the  general  road  law,  and  a  great  many  other  statutes. 
In  M' Masters  v.  The  Commonwealth,  3  Watts,  292,  it  was  held, 
that  a  law  was  constitutional,  although  it  did  not  provide  for  com- 
pensation a  priori.  In  the  act  of  1831,  compensation  is  abundantly 
'secured.  The  company,  in  their  answer,  declare  their  willingness  and 
ability  to  pay;  and  this  is  sufficient,  according  to  the'  cases  referred 
"to.  The  act  of  1838,  also  provides  sufficiently  for  compensation. 
The  provision  respecting  streets,  gives  power  to  the  quarter-sessions, 
to  appoint  a  jury  to  assess  damages ;  and  if  the  county  commission- 
ers should  refuse  payment,  which  is  not  to  be  anticipated,  this  court 
may  compel  them  by -mandamus. 

The  opinion  of  the  court  was  delivered  by 

Sergeant,  J.  The  mode  of  assessing  the  damages  sustained  by 
an  individual,  whose  land  is  taken  for  the  purpose  of  opening  a  pub- 
lic road  which  passes  through  it,  is  now  prescribed  by  the  6th,  7th, 
and  8th  sections  of  the  act  of  the  13th  June,  1836,  relating  to  roads, 
highways,  and  bridges.  After  the  road  has  been  laid  out  by  viewers, 
and  approved  by  the  court,  and  entered  of  record,  it  is  to  be  opened 
as  soon  as  practicable ;  and  the  owner  of  the  land  through  which  the 
road  is  opened,  may,  within  one  year  jBrom  the  opening  of  the  same, 
apply  by  petition  to  the  court  of  quarter-sessions  of  the  proper 
county,  setting  forth  the  injury  which  he  or  they  may  have  sustained 
thereby,  and  thereupon  the  court  is  to  appoint  six  persons  to  view  the 
premises  and  assess  the  damages,  &c..     If  their  report  be  approved  by 
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the  court,  the  amount  of  damages  awarded  is  to  be  paid  by  the 
treasurer  out  of  the  county  stock,  to  the  party  entitled  thereto.  By 
the  latter  sections  of  this  act,  the  viewers  in  the  county  of  Philadel- 
phia are  appointed  in  a  different  manner  from  those  in  other  counties, 
but  the  same  proceedings  are  to  be  had  as  to  views  and  assessments 
of  damages.  There  are  local  laws,  applying  to  the  city  of  Philadel- 
phia, the  township  of  the  Northern  Liberties,  and  the  district  of 
Southwark,  which  provide  regulations  on  the  subject  somewhat  dif- 
ferent from  the  above,  but  it  seems  that  the  township  of  Passyunk  in 
which  the  rout6  of  this  railroad  is  contemplated,  is  governed  by  the 
law  which  applies  to  the  county  generally. 

It  is,  therefore,  to  these  proceedings  the  legislature  must  refer  in  the 
act  of  the  27th  of  February,  1838,  §  14,  stated  in  the  bill  and  answer, 
by  which  they  enact  that  "  Prime  street,  from  Broad  street  to  Gray's, 
ferry  road,  in  the  county  of  Philadelphia,  be,  and  hereby  is,  laid  out 
of  the  width  and  in  the  same  direction,  that  it  is  now  opened  from 
Eleventh  street  to  Broad  street,  and  that  it  shall  be  the  duty  of  the 
commissioners  of  the  said  county  forthwith  to  open,  or  cause  to  be 
opened,  the  street  aforesaid,  the  damages  accruing  therefrom  to  be 
assessed  and  paid  in  the  usual  manner,  except  that  one  third  of  the 
expense  arising  from'  the  increased  width  of  the  said  Prime  street  shall 
be  paid  by  the  Philadelphia,  Wihnington,  and  Baltimore  Railroad 
Company."     The  effect  of  this  act  of  assembly  is,  that  the  street  is 
laid  out  by  the  legislature  instead  of  the  court.     The  county  commis- 
sioners, however,  are  to  open  it,  and  the  damages  are  to  be  assessed 
and  paid  in  the  same  manner  as  if  it  had  been  laid  out  by  the  court, 
under  the  act  of  the  13th  of  June,  1836,  namely,  on  the  petition  of 
the  owner  of  the  land,  presented  to  the  court  of  quarter-sessions,  after 
the  street  has  been  opened,  and  are  to  be  paid  by  the  treasurer  out  of 
the  county  stock.     These  are  the  only  terms  on  which  the  damages 
can  be  assessed  and  paid.     If  the  owner  of  the  land  should  present 
his  petition  to  the  court  of  quarter-sessions,  asldng  for  viewers  to 
assess  the  damages  he  may  have  sustained,  he  must  set  forth  and 
show  that  the  road  has  been  opened;   it' is  not  sufEcient  to  show 
that  It  has  been  laid  out.     In  many  instances  streets  have  been 
laid  out  several  years  before  they  are  opened,  and  in  the  mean  whUe 
are  inclosed  and  occupied  by  the  owner  without  any  visible  difference 
from  his  other  property ;  and  the  public  is  not  bound  to  pay  for  them 
until  they  are  actually  opened  for  public  use  as  a  highway,  and  be- 
come  thus  appropriated  to  them  as  their  property,  and  the  exclusive 
right  and  occupation  of  the  former  owneris  taken  away.     And  for 
this  reason  the  period  of  limitation  prescribed,  the  year  to  which  the 
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owner  is  restricted  for  filing  his  petition  for  the  assessment  of  his 
damages,  commences  not  from  the  laying  out,  but  from  the  opening 
of  the  road. 

Now,  it  is  admitted  in  the  answer,  that  Prime  street  has  not  been 
opened  by  the  county  commissioners  under  this  act,  and  that  no  dam- 
ages have  been  actually  assessed  or  paid  to  the  owners  of  land  —  nor 
indeed,  could  they  be  legally  assessed  or  paid  under  the  act  of  1838, 
until  such  opening  took  place.  But  it  is  insisted  that  it  is  immaterial 
whether  such  opening  has  taken  place  or  not.  I  cannot,  however, 
think  so.  It  certainly  was  not  the  intention  of  the  legislature  or  the 
purport  of  this  act  to  place  any  owner  of  the  land  through  which  this 
railroad  was  to  run,  in  such  a  situation  as  thait  he  should  have  no 
legal  remedy  for  the  recovering  of  his  damages.  On  the  contrary, 
the  right  of  the  owner  to  damages  is  carefully  preserved ;  nor  do  I 
know  of  any  instance  in  which,  for  many  years  past,  the  legislature 
has  authorized  a  company,  incorporated  for  the  purpose  of  making  a 
turnpike,  canal,  or  railroad,  to  take  priva,te  property  without  making 
a  provision  for  compensation  for  land  taken  for  that  purpose.  And 
here  if  the  provisions  of  tlie  act  are  observed  and  carried  into  effect, 
the  right  of  the  owner  is  effectually  guarded  and  rendered  available 
by  a  course  of  proceeding  of  every  day's  practice  in  the  coutt  of 
quarter-sessions.  But  if  so  essential  an  item  as  the  opening  of  the 
street  is  omitted,  the  right  to  damages,  which  depends  upon  it,  will 
be  utterly  defeated,  and  the  owner  may  lose  his  land  without  having 
the  damages  contemplated  by  the  act. 

Besides  this  difficulty,  there  is  another  of  great  weight.  The  de- 
fendants have  thought  proper  to  obtain  from  the  legislature  an  act 
authorizing  them  to  take  land  for  their  railway,  not  in  the  ordinary 
mode  of  occupying  it  for  their  own  purposes,  and  paying  the  damages 
themselves,  but  by  a  combined  operation  in  conjunction  with  the 
county  commissioners,  in  which  two  objects  are  to  be  attained ;  first, 
a  street  is  to  be  opened  by  the  county  commissioners,  of  a  greater 
width  than  the  railway  requires,  which  street  is  of  course  to  be  for  the 
use  of  common  wheel  carriages,  and  to  belong  to  the  public,  and  to 
be  under  the  superintendence  of  the  supervisors  of  the  township,  in 
the  same  manner  as  other  roads  and  highways  are  under  the  laws 
of  the  commonwealth,  and  is  to  be  paid  for  when  opened,  out  of  the 
county  stock ;  secondly,  the  company  are  to  lay  down  their  tracks  of 
railway  on  the  centre  of  that  street,  the  company  to  pay  one  third  of 
the  expenses  arising  from  the  increased  width,  and  to  grade  the  street 
for  ordinary  travelling  and  use.  It  appears  to  me  to  be  the  plain' con- 
struction and  intent  of  this  act,  that  both  these  objects  are  to  be 
effected ;  and  that,  if  the  street  is  not  opened  by  the  authority  alone 
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empowered  to  open  it,  the  railway  is  not  to  be  laid  down  there. 
Why  the  company  have  chosen  thus  to  combine  their  action  with  the 
cooperation  of  the  county  commissioners,  instead  of  acting  for  them- 
selves as  is  usual,  or  whether  the  county  commissioners  have  been  ap- 
plied to  and  declined  to  cooperate,  or  if  they  have,  for  what  reasons 
they  have  thought  it  expedient  to  do  so,  is  not  stated  in  the  answer. 
It  is  admitted  that  the  street  has  never  been  opened  by  them ;  and 
that  being  the  case,  to  use  the  language  of  Mr.  Justice  Baldwin,  1 
Baldwin's  R.  230,  it  is  manifest  "  that  the  steps  have  not  been  taken 
which  are  made  indispensable  to  the  defen/iants'  right  to  enter  upon 
and  take  possession  of  the  complainant's  property;  and  they  now 
stand  before  the  court  as  if  their  charter  contained  no  provision  for 
compensation,  and  can  stand  in  no  better,  until  the  provisions  (of  the 
act  of  1838)  are  complied  with.  It  would  contradict  the  law,  and 
every  principle  of  justice,  to  permit  the  complainant  to  be  disseized, 
not  only  without  due  process  of  law,  but  in  violation  of  that  which 
has  been  prescribed  for  the  benefit  of  the  corporation,  and  to  be 
handed  over  to  seek  his  compensation  as  be  may."  lb.  What  has 
happened  has  been  without  the  act  or  default  of  the  complainant,  and 
simply  from  the  terms  in  which  the  law  has  been  enacted,  and  the 
failure  to  carry  out  those  terms  in  the  manner  expressly  prescribed  by 
the  act  of  assembly. 

The  subsequent  clause  authorizing  the  company  to  lay  a  double 
track  of  rails  on  the  centre  of  said  street  immediately  after  the  pas- 
sage of  this  act,  and  on  no  other  street  running  parallel  therewith,  has 
been  urged  by  the  defendants  as  empowering  them  to  lay  down  their 
track  at  once,  without  waiting  for  the  opening  of  the  street  by  the 
county  commissioners.  To  give  the  act  this  construction  would  be 
inconsistent  with  the  previous  provisions  of  the  law,  and  effect  what 
it  is  manifest  the  legislature  did  not  intend  — the  taking  away  the 
property  of  the  complainant  without  any  resort  for  compensation ;  for 
without  such  opening,  as  has  abeady  appeared,  he  could  not  apply  to 
the  court  of  quarter-sessions,  and  obtain  an  assessment.  No  railroad 
law  has  ever  gone  so  far  as  this,  and  it  is  probable  never  wiU.  It 
certamly  was  not  designed  by  this  act.  The  street,  therefore,  on 
which  the  company  are  to  lay  down  their  rails,  is  the  street  laid  out 
by  the  act  after  it  shaU  have  been  opened  by  the  county  commission- 
ers, m  the  manner  prescribed;  and  not  before;  and  the  authority  to 
lay  the  rails  immediately  after  the  passage  of  the  act,  must  be  con- 
strued in  connection  with  the  context,  as  an  authority  to  do  so,  un- 
der and  subject  to  previous  provisions  and  conditions,  and  as  contem- 
plating that  the  street  would  be  duly  opened  forthwith  and  be  ready 
for  the  laying  of  the  rails. 
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The  allegation  of  the  defendants,  of  a  right  under  the  act  of  the 
2d  of  April,  1831,  incorporating  the  Philadelphia  and  Delaware 
County  and  Southwark  'Railroad  Companies,  and  of  their  being 
.ready  and  willing  to  pay  any  damages,  and  being  liable  to  assess- 
ments therefor,  seems  to  me  to  confer  no  right  whatever  upon  them. 
The  private  property  of  one  person  can  be  taken  by  another,  only  by 
the  authority  of  the  legislature,  and  under  the  terms  it  prescribes. 
The  act  of  the  2d  of  April,  1831,  §  10,  which  has  been  referred  to  by 
the  counsel  for  the  4efendants,  authorizes  the  Philadelphia  and  Dela- 
ware County  Railroad  Company,  to  locate  and  construct  a  raikoad  of 
one  or  more  tracks,  from  a  point  at  or  near  the  city  of  Philadelphia, 
thence,  along  the  route  of  the  Baltimore  post-road,  &c.  But  the  rail- 
road now  in  question,  does  not  run  along  the  route  of  the  Baltimore 
post-road ;  it  runs  in  another  direction  from  eastward  to  westward, 
and,  if  continued,  would  cross  it.  Besides,  this  provision  is  repealed 
by  the  third  section  of  the  supplement,  annexed  to  the  defendant's 
answer;  and  whatever  route  the  company  might  have  been  at  liberty 
to  take  prior  to  the  act  of  assembly  of  1838,  yet  since  that  act,  they 
cannot  take  the  one  it  prescribes,  except  on  the  terms  therein  con- 
tained. 

,  As  to  their  being  liable  to  assessment  for  the  damages,  I  think  it  is 
clear,  on  the  face  of  the  act  of  1838,  that  it  is  only  the  county  stock 
which  is  liable  to  the  owners  of  lands,  and  not  the  companies ;  al- 
though the  latter  are  subjected  to  an  ultimate  responsibility  for  one 
third  of  the  expense  arising  from  the  increased  width  of  the  street, 
and  to  the  duty  of  grading  the  street,,  for  ordinary  travelling  and  use. 
No  proceeding  could  be  had  against  the  company,  under  this  law,  for 
the  assessment  of  damages  sustained  by  the  owners  of  land ;  the 
only  proceeding  is  in  the  usual  manner  for  a  recovery  from  the  county 
stock,  after  the  street  shall  have  been  opened.  Nor  can  any  offer  by 
the  defendants  to  pay  those  damages,  or  averment  of  their  readiness 
and  willingness  to  do  so,  authorize  them  to  take  the  property  of 
another  without  his  consent,  where  no  act  of  the  legislature  authorizes 
them  to  do  so.  The  private  property  of  another  can  only  be  taken 
by  the  authority  of  the  law,  even  though  the  party  taking  it  is.  will- 
ling,  and  offers  to  pay  for  it.  If  the  company  could,  in  this  way, 
acquire  the  property,  the  object  of  the  act  of  1838  would  be  defeated ; 
for  if  they  pay  for  it  in  full,  it  ought  to  become  their  exclusive  prop- 
erty, and  the  public  would  thus  be  forever  deprived  of  the  right  to 
occupy  and  use  it  as  a  street ;  whereas,  it  was  intended  by  the  act, 
that  it  should  be  bot^i  a  street  and  a  railway,  for  the  use  as  well  of 
common  wheel  carriages,  as  for  rail  cars,  and  that  the  street  should 
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belong  to  the  public,  and  be,  like  other  streets  and  roads  in  the  town- 
ship, under  the  superintendence  of  the  supervisors. 

That  this  is  not  a  proper  case  for  an  injunction,  has  not  been  much 
insisted  upon,  nor  do  I  think  it  could  be,  after  the  case  of  Bonapartfe 
V.  The  Camden  and  Amboy  Railroad  Company,  reported  1  Bald.  R. 
205,  in  which  Mr.  Justice  Baldwin  examines  the  subject  with  great 
learning  and  ability,  cites  the  numerous  cases  that  have  been  deter- 
mined, and  comes  to  the  conclusion,  "  That  the  complainant  may 
recover  damages  at  law,  is  no  answer  to  the  application  for  an  injunc- 
tion against  the  permanent  appropriation  of  his  property  for  the  road 
under  a  claim  of  right.  This  is  deemed  an  irreparable  injury,  for 
which  the  law, can  give  no  adequate  remedy,  or  none  equal  to  that 
which  is  given  in  equity,  and  is  an  acknowledged  ground  for  its  inter- 
ference. Trespass  is  destruction  in  the  eye  of  equity.  It  prevents  its 
repetition  or  continuance,  protects  the  right,  arrests  the  injury,  and 
prevents  the  wrong.  This  is  a  more  beneficial  and  complete  remedy 
than  the  law  can  give,  and  therefore  the  proper  one  for  a  court  of 
equity  to  administer. 

Huston,  J.  (after  stating  the  substance  of  the  bill  and  answers).— 
The  power  to  grant  injunctions  is  new  in  Pennsylvania ;  to  the  ex- 
tent in  which  it  has  been  used  of  late  years,  it  is  new  in  England ; 
as  late  as  1786,  Lord  Thurlow,  on  an  application  for  an  injunction  to 
stay  a  trespass  in  cutting  timber,  directed  precedents  to  be  searched 
for,  and  none  being  found,,  refused  the  injunction. 

Of  late  years,  they  are  usual  to  stay  waste  by  tenants  for  life  or  for 
years,  at  the  instance  of  the  remainder-man  or  reversioner;  in  the 
first  case,  on  account  of  the  trUsts,  and  in  the  latter,  because  it  is 
alleged  as  destructive  of  the  timber,  or  houses  wasted,  and  often 
without  any  probability  of  redress. 

We  have  at  present  to  decide  on  a  case  somewhat  different  from 
these,  and  which  did  not  probably  arise  in  England  until  within  a 
few  years,  and  within  the  last  twenty  in  this  State,  even  if  we  had 
possessed  the  power  of  granting  the  injunction.  I  shaU  not  attempt 
a  review  of  aU  the  cases  having  any  similarity  to  the  one  before  us. 
Judge  Baldwin  has  coUected  a  great  many  of  them,  in  1  Baldwin, 
^IH,  and  following  pages.  Most  of  these  cases  are  to  be  found  re- 
ferred to,  and  m  addition  stated  and  commented  on,  in  Jerome  v. 
Ross,  7  Johns.  Chancery,  330,  the  last  case  in  which  Chancellor  Kent 
gave  an  opmion.  SimUar  cases  had  been  frequently  before  him ;  and 
very  shortly  before,  in  20  Johns.  737,  the  whole  subject  had  been  fully 
discussed.     That  case  had  originated  before  a  justice  of  the  peace, 
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related  to  a  quarter  or  a  half  an  acre  of  land,  had  been  decided  by 
the  supreme  court  without  any  argument  by  counsel,  and  was  of  this 
nature.  The  act  for  laying  out  the  New  York  Canal  had  made  pro- 
visions for  ascertaining  the  value  of  the  land  taken,  and  for  payment 
of  the  amount  found  by  the  appraisers,  very  much  in  the  manner 
prescribed  by  all  our  acts  on  similar  subjects.  In  the  progress  of  the 
work,  it  was  found  the  canal  would  in  some  places  be  constructed  on 
land  then  public  highways  or  turnpike  roads,  and  a  subsequent  act 
authorized  the  canal  commissioners,  in  such  cases,  to  make  a  new 
road  to  supply  the  part  occupied  by  the  canal ;  and  in  this  act  there 
was  no  provision  for  compensation  to  the  owner  of  the  ground  taken 
for  such  new  road.  On  trespass  brought  by  the  owner  of  whose  land 
forty  perches  had  been  so  taken  to  supply  a  part,  of  a  turnpike-road, 
the  justice  gave  judgment  for  the  agents  of  the  canal  commissioners. 
The  supreme  court  reversed  this  judgment.  In  delivering  the  opinion 
of  the  court,  Spencer,  J.,  in  speaking  of  the  canal,  and  the  act  au- 
thorizing the  construction  of  it,  says,  30  Johns.  104,  "  For  such 
objects  it  does  not  admit  of  a  doubt,  that  the  canal  commissioners 
and  their  engineers  and  agents  had  a  right  to  enter  on  and  occupy 
land  necessary  to  effectuate  the  object  of  their  appointment,  without 
having  paid  the  loss  and  damage  which  the  proprietor  may  sustain." 
Again,  "  the  authority  to  enter  is  absolute,  and  does  not  depend  on 
the  appraisal  and  payment."  But  he  considers  the  land  taken  in  that 
case,  as  not  for  the  use  of  the  canal,  but  for  the  turnpike-road ;  and 
he  considers  the  turnpike  a  private  road,  and  there  being  no  provision 
for  payment  of  land  taJsenr  for.  their  use,  the  opening  the  road  in  ques- 
tion was  a  trespass,  in  his  opinion.  On  a  writ  of  error,  Kent,  C, 
delivered  the  unanimous  opinion  of  that  court.  And  first,  he  decided, 
that,  although  the  turnpike  was  made  by  a  company,  it  was  a  pubUc 
highway.  (This  court  decided  the  same  point  in  M'Clanahan  v.  Cur- 
win,  3  Yeates,  363,  and  often  since.)  And,  second,  that  if  the  turn- 
pike already  made  was  necessary  for  the  canal,  the  part  made  new  to 
supply  what  had  been  taken,  being  necessary  for  the  public,  the  land 
occupied  by  it  was  lawfully  entered  on  by  the  canal  commissioners. 
He  says,  "  the  commissioners  were  made  judges  of  what  lands'  were 
necessary  for  the  prosecution  of  the  improvements ;  and  if  they  even 
erred  in  judgment  as  to  the  extent,  or  the  greater  or  less  degree  of 
necessity,  they  would  not  be  responsible  as  trespassers,  unless  they 
acted  in  bad  faith,  or  such  egregious  indiscretion  as  to  amount  to  it." 
And  again,  "they  must  act  with  good  faith,  and  sound  common 
sense,  and  then  it  was  impossible  for  them  to  be  guilty  of  trespass." 
Again,  "  every  interpretation  which  leads  to  an  absurdity,  or  to  em- 
barrass or  defeat  the  objects  of  the  statute,  is  to  be  avoided."    He 
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then  states,  that  all  acts  on  the  same  subject  are  to  be  considered, 
and  if  the  part  of  the  turnpike  was  necessary  for  the  canal,  and  the 
canal  commissioners  were  authorized  to  take  it,  and  make  a  new 
piece  of  turnpike  for  the  use  of  the  public,  all  this  will  be  compen- 
sated for,  under  the  first  act ;  and  if  provision  for  compensation  is 
made  by  any  act,  it  is  sufficient :  and  adds,  "  I  should  doubt  exceed- 
ingly, whether  the  general  principle,  that  private  property  shall  not  be 
taken  for  public  use,  without  compensation,  is  to  be  carried  so  far,  as 
to  make  a  public  officer,  who  enters  on  private  property,  by  virtue  of 
legislative  authority  specially  given,  for  a  public  purpose,  a  trespasser, 
if  he  enter  before  the  property  has  been  paid  for."     And  he  adds': 
"  The  supreme  court  admit  this ; "  and  the  decision  of  the  supreme 
court  was  reversed.     But  there  is  one  part  of  this  opinion,  a  dictum 
which  would  seem  to  authorize  Judge  Baldwin  to  suppose  it  was  Mr. 
Kent's  opinion,  that  chancery  could  stop  a  public  improvement,  mak- 
ing under  a  law  of  the  State,  until  some  future  law  should  prescribe 
for  ciompensatioH,  if  it  was  doubtful  whether  such  provision  was 
made  by  any  existing  law.     The  very  point,  however,  came  before 
him  as  chancellor,  in  7  Johnson,  330.     It  was  decided  in  that  case, 
that  for  a  naked  trespass,  for  which  compensation  could  be  made  in 
money,  the  party  must  resort  to  his  action  of  trespass.    An  injunction 
yrill  not  be  granted,  unless  under  special  circumstances ;  or  where  the 
injury  was  irreparable;  or  there  was  an  intention  not  only  to  injure, 
but  actually  to  destroy  the  subject  in  dispute;  and  some  of  the  cases 
cited  speak  of  property  being  of  peculiar  value  for  special  purpose." 
All  these  are  cases  between  private  persons.     The  State  has  the  uii-" 
questionable  right  to  take  property  for  public  Use;  that  is,  to  destroy 
aU  the  right  of  the  individual  to  that  property,  — to  pull  down,  or  dig 
up,  or  haul  away  any  property.     As  to  the  injury  being  irreparable,  is 
there  any  such  case  ?     Is  there  any  house  or  land  which  is  necessary 
for  pubhc  use,  for  which  it  is  impossible  to  make  a  fuU  and  adequate 
compensation  ?     But  that  question  does  not  arise  in  the  case  before 
us  ;  for  there  is  no  unimproved  lot  of  ground  separate  from  any  other 
property  of  its  owner,  which  is  not  susceptible  of  valuation  and  com- 
pensation. 

That  case  was  an  application  for  an  injunction  to  prevent  the  com- 
missioners from  taking  stone  from  the  plaintiff's  land,  at  a  place  sixty 
rods  distant  from  any  part  of  the  canal.  The  stone  alone  were 
wanted;  the  ground  whence  it  was  taken  was  not  excavated,  and  not 
ntended  to  be  permanently  occupied;  and  it  was  contended,  that  it 
was  not  a  case  i„  which  compensation  was  provided  for  by  our  act. 
The  chancel  or  considered  it  within  the  spirit,  if  not  within  the  letter 
of.  the  .tatute;  and  he  says,  "  We  must  take  expressions  in  the  most 
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extensive  sense,  and  when  we  give  to  the  expressions  the  sense  most 
suitable  to  the  subject,  and  best  adapted  to  the  facility  and  success 
of  a  great  and  generous  scheme  of  public  policy." 

;The  chancellor  reviews  all  the  cases  in  England  and  New  York,  in 
which  injunctions  had  been  granted  against  canal  companies,  or  other 
companies  acting  under  a  law,  and  shows  that  in  every  case  it  wa^ 
where  they  had  exceeded  their  authority,  or  acted  directly  contrary  to 
it ;  and  no  case  where  they  had  acted  according  to  its  spirit  and  let- 
ter. He  then  considers  the  case  as  one  in  which  the  legiMature  had 
omitted  to  make  provision  for  damages,  and  says,  (page  344),  "the 
omission,  if  it  is  one,  does  not  prevent  the  right  of  the  commissioners 
to  enter  and  use  the  land,  nor  prevent  the  just  claim  of  the  owner 
from  the  commissioners,  or  the  legislature,  for  his  reasonable  compen- 
sation. The  commissioners  are  not  trespassers  when  the  act  author- 
izes them  to  enter,  if  they  enter  before  the  damages  are  paid :  (this 
was  so  decided  in  20  Johns.  737).  The  claim  for  compensation 
arises  after  the  use  has  been  had,  and  the  damages  cannot  well  be 
assessed  before  they  have  arisen.  Whatever,  therefore,  may  be  the 
better  construction  of  the  mode  of  ascertaining  and  enforcing  the 
compensation,  it  does  not  affect  the,  right  of  the  commissioners  to 
enter,  nor  justify  the  interference  of  a  court  of  equity  to  interdict 
their  entry."  And  in  the  nfext  page  he  concludes  by  saying,  "  but  the 
question  of  compensation  is  distinct  from  the  right  of  entry  to  take 
and  use  the  land  necessary  for  the  purpose  of  the  improvements ;  and 
that  right  I  hold  to  be  unquestionable,  provided  it  be  not  abused  in 
the  exercise,  through  want  of  good  faith  or  due  discretion ; "  and  on 
both  grounds  the  injunction  was  dissolved. 

The  act  of  2d  April,  1831,  §  11,  authorizes  this  company  to  enter 
for  the  purpose  of  exploring,  locating,  etc. ;  and  after  the  route  shall 
be  determined,  it  authorizes  as  follows :  "  It  shall  be  lawful  for  the 
said  company,  their  engineers,  agents,  officers,  contractors,  and  ser- 
vants, at  any  time  to  enter  upon,  take  possession  of,  and  use  said 
land,  subject,  however,  to  such  compensation  as  the  said  company 
may  have  agreed  to  pay  therefor,  or  as  shall  be  ascertained  in  manner 
hereinafter  respectively  directed." 

Siection  12  provides,  that,  where  the  company  cannot  agree,  or 
where,  from  infancy  or  other  incapacity,  or  from  the  absence  of  the 
owner,  no  agreement  can  be  made,  the  court  of  common  pleas  of  the 
proper  county  shall,  on  the  application  of  either  party,  nominate  and 
appoint  twelve  discreet  and  disinterested  persons,  &c.  &c.,  and  pro- 
vides for  notice  by  the  sheriff  to  the  parties  and  appraisers,  and  that 
each  of  the  twelve  shall  be  sworn  that  he  will  faithfully,  justly,  and 
impartially  value  the  land  occupied  or  required  for  such  railroad,  or 
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other  works,  and  all  damages  which  the  owner  or  owners  shall  sus- 
tain or  may  have  sustained,  by  reason  of  the  construction  of  said  rail- 
road  and  other  works,  taking  into  consideration  the  advantages  as  well 
as  disadvantages  of  the  same,  to  the  said  owner  or  owners,  according 
to  the  best  of  his  skiU  and  judgment.  The  report  is  to  be  returned  to 
ihe  next  court;  exceptions  may  be  filed  by  either  party  within  twenty 
days ;  the  court  may  affirm  the  same,  or  set  it  aside,  or  issue  a  new 
precept;  and  when  a  report  shall  be  confirmed,  it  shall  have  the  effect 
of  a  judgrnent.  Under  this  act  the  road  has  been  made  to  the  sub- 
urbs of  Philadelphia.  Some  difficulty  having  arisen  after  crossing 
the  Schuylkill,  the  legislature,  on  the  27th  of  February,  1838,  en- 
acted, &c. 

It  is  not  certain  when  Prime  street,  west  of  Eleventh  street,  was 
laid  out,  or  whether  it  was  at  all  laid  out  in  that  part.  I  should  sup- 
pose, as  the  railroad  company  were  to  pay  for  the  increased  width  of 
the  road,  that  it  had  some  Width  before;  and  then  the  meaning  of  the 
act  will  be,  not  that  it  shall  be  laid  out,  but  laid  out  of  the  same 
breadth  as  it  is  east  of  Broad  street.  Many  of  the  streets  in  the 
vicinity  of  this  city  are  laid  out,  and  not  opened  the  whole  length 
until  ordered  so  to  be  by  the  court  on  petition :  and  in  more  than 
one  instance,  the  legislature  have  passed  laws  directing  said  streets, 
or  parts  of  them,  to  be  opened.  The  act  in  this  case  directs,  that  the 
commissioners  shall  forthwith  open  this  Prime  street  — that  is,  open 
it  of  the  breadth  of  one  hundred  feet.  The  railroad  company  do  not 
require  so  broad  a  space ;  thirty-three  feet  in  the  middle  of  the  street 
is  allotted  to  them ;  and  they  are  authorized  "  to  lay  a  double  track 
of  rails  on  the  centre  of  this'  street,  immediately  after  the  passage  of 
this  act." 

The  whole  road  from  Baltimore  to  this  city  was  completed  to  the 
SchuylkiU:  it  was,  I  suppose,  not  contemplated,  that  the  commission- 
ers would  neglect  or  refuse  to  open  the  street;  but  it  was  foreseen  that 
the  assessment  of  damages,  appeals,  and  perhaps  new  assessments, 
might  take  some  time,  and  is  expressly  enacted,  as  aforesaid,  that  the 
road  may  be  completed  without  a  day's  delay  after  passing  that  act. 
If  the  road  cannot  be  made  on  this  street,  it  is  stopped,  for  the  act 
expressly  directs,  that  the  rails  shall  be  laid  on  Prime  street,  and  on 
no.  other  street  running  paraUel  therewith.  The  road  or  street  in 
question  lies  in  Passyunk  township,  adjoining  this  city.  By  the  sev- 
enth, eighth,  and  ninth  sections  of  the  act  of  the  13th  June,  1636,  the 
owner  of  any  land  through  which  a  public  road  shall  be  opened,  &c., 
may  apply  by  petition  to  the  court  of  quarter-sessions,  who  shall  ap- 
point six  viewers,  &c. ;  and  this  law  makes  fuU  provision  for  ascertain- 
ing  the  damage,  and  the  payment  of  it;   but  the  company  have  no 
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authority  to  petition  the  court  for  viewers,  nor  the  court  to  appoint 
viewers  on  their  petition.  The  applicant  for  this  injunction  can  pro- ■ 
-ceed  to  have  his  damages  assessed.  Instead  of  proceeding  in  that 
way,  he  applies  to  this  court  for  an  injunction,  until  the  damages  are 
ascertained  —  which  can  never  be  ascertained,  unless  he  petitions  the 
court  of  quarter-sessions. 

The  act  above  cited  is  express  and  positive^  that  the  commission- 
ers may  proceed  to  make  this  road,  and  lay  their  rails,  without  wait- 
ing for  the  action  of  the  commissioners  in  opening  the  whole  width 
of  one  hundred  feet.  It  is  to  be  done  immediately  after  the  passage 
of  this  act  —  not  immediately  after  the  street  is  opened. 

The  act  is  in  some,  respects  different  firom  many  others :  it  fixes 
with  precision  the  site  of  the  road,  and  prohibits  any  variation  from 
it ;  it  provides  for  compensation.  But  the  petitioner  alone  can  obtain 
the  viewers ;  the  company  cannot  proceed  to  have  damages  ascer- 
tained. 

The  object  and  intention  of  the  law  is  as  plain  as  its  words.  It 
was  foreseen  that,  in  the  neighborhood  of  this  city,  every  difficulty 
and  obstruction  which  individual  cupidity  or  perverseness  could  sug- 
gest woidd  be  thrown  in  the  way  of  the  company ;  and  it  made  pro- 
vision to  arrest  aU  this,  and  have  this  important  road  at  once  com- 
pleted. 

K  this  man,  instead  of  proceeding,  as  is  provided  in  all  our  road 
laws,  railroad  laws,  and  canal  laws,  can  disregard  the  whole  of  their 
provisions,  and  ask  an  injunction  —  and  if  this  court  will  grant  it,, 
there  is  an  end  of  internal  improvements. 

There  can  be  no  case  imagined,  where  it  msly  not  be  exercised  as 
properly  as  in  this  case.  The  land  is  not  improved ;  if  the  draft  exhib- 
ited is  correct,  only  somewhere  between  one  quarter  of  an  acre  and  an 
acre  and  a  quarter,  will  be  occupied,  and  that  near  corner  of  a  ten 
acre  lot. 

As  to  the  power  of  this  court.  No  court  ever  declared  an  act  of  the 
legislature  unconstitutional  on  motion,  or  on  application  for  an  in- 
junction, if  there  was  the  smallest  doubt.  Judge  Baldwin  expressly 
states  that  his  impression  was,  that  the  act  of  New  Jersey  was  un- 
constitutional ;  but  says  he  cannot  declare  it  to  be  so  in  a  question  as 
to  an  injunction.  And  in  the  case  before  him,  he  only  granted  the 
injunction  until  the  survey  was  filed,  and  the  report  of  the  commis- 
sioners was  made,  both  of  which  were  required  by  the  act  df  assem- 
bly of  New  Jersey. 

I  shall  conclude  by  a  reference  to  the  last  decision  of  this  court  on 
the  power  of  the  le^slature,  and  the  subj^ect  of  compensation.     It 
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had  been  decided  before,  in  3  Yeates,  363,  that  a  turnpike-road  was 
not  private  property,  but  a  public  highway ;  that  laws  forbidding  a 
valuation  of  damages,  until  the  work  was  done,  and  the  appraisers 
could  fairly  estimate  the  injury,  was  constitutional,  and  Chancellor 
Kent  thought  it  the  most  proper  time.  By  an  act  of  assembly  of  the 
7th  of  April,  1832,  it  was  provided,  that,  on  proper  examination  in 
the  mode  there  prescribed,  a  street  might  be  opened  in  the  city  of 
Pittsburgh  ;  and  it  was  opened ;  some  buildings,  or  parts  of  buildings 
were  pulled  down,  and  the  ground  on  which  they  stood  converted  into 
a  street.  By  the  law,  this  damage  was  to  be  ratably  assessed  on  the 
owners  of  contiguous  lots,  who  would  derive  benefit  from  the  street 
being  opened ;  and  it  was  so  assessed ;  but  no  method  of  enforcing 
the  payment  was  found  in  the  law.  On  the  6th  of  April,  1833,  and 
while  the  courts  at  Pittsburgh  were  considering  of  objections  to  the 
reports  of  damages  and  assessments  on  those  who  were  to  pay, 
another  act  was  passed,  directing  that  the  sums  assessed  on  the  con- 
tiguous lots  should  be  a  lien  on  the  lots  respectively,  and  recoverable 
by  sci.  fa.  and  judgment  and  execution.  On  a  writ  of  error  to  one 
of  those  suits  of  sci.  fa.  it  was  objected,  that  the  first  act  was  uncon- 
stitutional, because  it  provided  no  mode  of  compelling  compensation; 
and  the  second,  because  the  advantage  to  the  owners  of  the  lots  or 
parts  of  lots  on  which  buildings  had  stood,  was  to  be  estimated. 
This  court  decided  both  acts  to  be  constitutional.  See  M'Masters  v. 
The  Commonwealth,  3  Watts,  292.  This  case  recognizes  the  same 
doctrine  cited  from  the  New  York  cases ;  the  right  to  take  property 
for  public  improvements,  of  the  propriety  and  utility  of  which  im- 
provements the  legislature  is  to  judge;  that  compensation  must  be 
made ;  but  the  legislature  have  the  power  of  directing  the  mode  of 
ascertaining  the  damages  and  enforcing  the  payment  of  them ;  and 
that  a  law  is  not  unconstitutional,  because  a  particular  individual 
thinks  a  better  mode  of  proceeding  might  have  been  adopted. 

I  consider  the  case  before  us  as  nothing  but  a  question  on  the 
constitutionality  of  this  act  of  the  27th  February,  1838.  I  cannot 
raise  in  my  own  mind  a  doubt  of  its  meaning.  I  cannot  reject  the 
words,  "  are  hereby  authorized  to  lay  a  double  track  of  rails  on  the 
centre  of  this  street,  immediately  after  the  passage  of  this  act,"  and 
substitute  the  words,  immediately  after  the  street  shall  be  opened. 
The  expressions  are  different,  and  I  believe  the  intention  was  different 
The  commissioners  might  refuse  to  open ;  be  indicted ;  convicted ;  go 
out  of  office ;  and  the  same  proceeding  against  their  successors.  At 
all  events,  the  intention  was  the  speedy  completion  of  the  road,  and 
the  certainty  of  compensation.;  The  authority  to  enter  is  express  and 
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special.  The  road  company  can  do  no  act  to  hasten  the  proceed- 
ings ;  the  time  of  compensation  depends  on  the  com,plainant  and  the 
court.  The  company  offer  to  pay  under  either  act.  They  must  pay 
directly  to  the  complainant,  and  not  to  the  county.  I  cannot  believe 
we  have  the  power  to  resist  an  act  of  assembly,  which  is  not  openly 
said  to  be  unconstitutional,  and  which  repeated  decisions  of  this  court 
have  sanctioned.  I  can  see  in  this  proceeding  what  will  stop  every 
entry  on  land  to  make  every  canal  or  railroad.  A  man  has  nothing  to 
do  but  refuse  to  ask  compensation  in  the  mode  prescribed  by  law, 
and  come  to  this  court  to  suspend  its  execution,  —  nay,  to  send  offi- 
cers to  resist  its  execution,  whenever  it  can  be  made  to  appear  to  our 
satisfaction,  not  that  it  provides  no  compensation,  but  that  a  better  or 
more  speedy  mode  of  compensation  might  have  been  devised.  Canals 
and  railroads  have  been  begun,  and  not  completed  for  months,  nay, 
for  years.  The  law  makes  no  provision  for  compensation,  nor  even 
for  assessment  of  damage,  until  it  is  completed ;  and  we  have  decided 
that  such  cases  are  valid.  The  county  officers  are  directed  to  open  a 
street' forthwith.  I  would  consider  this  street  as  open,  when  its  pre- 
cise course  and  breadth  is  specially  designated  in  the  law.  The  com- 
missioners of  railroads  are  authorized  to  enter  instantly ;  and  we  are 
asked  to  presume  the  county  officers  Avill  resist  the  law,  and  never 
open  the  road,  and  the  owner  will  never  be  paid,  or  not  paid  for  a 
month  or  two ;  and  in  defiance  of  the  laws,  and  in  contradiction  to 
our  own  decisions,  and  those  of  the  most  distinguished  jurists  of 
other  States,  to  arrest  in  a  summary  proceeding  the  execution  of  the 
law,  and  the  completion  of  this  improvement,  and  establish  a  prece- 
dent which  may  stop  every  improvement,  —  to  disregard  plain  ex- 
pressions in  a  statute,  and  treat  very  lightly  the  authority  of  the 
legislature  of  our  State ;  and  I  cannot  conceive  any  thing  of  worse 
example,  or  likely  to  produce  worse  effect,  than  one  branch  of  our 
government  disregarding,  not  to  say  contradicting  and  setting  at 
nought,  the  acts  and  doings  of  another.  All  former  decision  says  we 
are  not  to  resist  or  deny  effect  to  a  law,  unless  it  is  so  clearly  void,  as 
to  remove  all  doubt.  This  law  is  not  said  to  be  clearly  void,  or  even, 
void ;  yet  we  resist'  it,  because  it  is  not  in  every  respect  framed  in  a 
manner  most  agreeable  to  the  complainant,  and  suspend  it  (as  I  un- 
derstand the  decision,  at  least)  until  this  court  meet  in  December, 
even  though  the  county  commissioners  should  open  the  street  within 
a  fortnight.  I  say  it  is  the  legislature  we  resist :  the  raUroad  company 
have  acted  as  the  law  directed  them  to  act.  They  have  omitted  no 
act  required  of  them,  or  directed  to  be  done  by  theridt :  it  is  neither 
more  nor  less  than  an  injunction  to  restrain  them  from  acting  as  the 
law  directs  them  to  act ;  that  is,  it  is  a  decision  that  the  law  is  un- 


220  AMERICAN  RAILWAY   CASES. 

Schuler  v.  Northern  Liberties  and  Penn  Township  Bailroad  Co. 

constitutional,  or  defective  in  some  way  which  gives  this  court  power 
to  suspend  it.  Believing  it  to  be  neither  unconstitutional,  nor  unjust, 
nor  unwise,  I  cannot  agree  to  the  decision. 

Motion  refused. 


ScnuLER  V.  The  Northern  Liberties  and  Penn  Township 
Railroad  Company.^ 

Eastern  District,  March  Term,  1838. 
Assessment  of  Damages  —  Certiorari  to  Supreme  CovH  —  Trespass. 

Proceedings  on  the  assessment  of  damages  in  the  case  of  land  taken  by  a  railroad  com- 
pany, under  the  authority  of  an  act  of  assembly,  may  be  removed  into  the  supreme  court 
by  certiorari. 

Where  an  act  of  assembly  directed,  that  if  the  parties  could  not  agree  upon  the  amount 
of  damages,  it  should  be  lawful  for  the  court  of  common  pleas  to  award  a  venire,  &c.,  and 
on  the  report  of  the  jury  and  final  judgment  thereon,  and  on  the  payment  of  the  amount  of 
damages  to  the  owner  of  the  land,  or,  if  he  should  refuse  to  receive  it,  or  be  incapable  &c 
then,  on  payment  of  the  money  into  court,  the  company  should  become  seized  of  the  same 
estate.  &c.  as  the  owner  had,  it  was  held :  that  after  such  judgment  and  payment  of  money 
into  court,  &c,  the  company  had  a  right  to  enter  upon  the  land  in  respect  to  which 
damages  were  awarded,  although  a  certiorari  had  issued  from  the  supreme  court  to  remove 
the  proceedings,  and  the  proceedings  were  there  depending;  and  that  they  were  not  to  be 
considered  as  trespassers  ab  initio,  on  account  of  any  excess. 

This  was  an  action  of  trespass  quare  clausum  fregit,  &c.  brought 
m  this  court  by  John  C.  Schuler  against  the  Northern  Liberties  and 
l:'enn  Township  Railroad  Company,  its  officers,  agents,  &c. 

The  case  was  tried  before  Sergeant,  J.,  at  a  court  of  nisiprius,  held 
at  Phdadelphia,  on  the  15th  of  November,  1836,  when  the  plaintiff 
proved  his  title  to  the  close  upon,  which  the  aUeged  entry  was  made, 
and  gave  m  evidence  the  act  of  assembly  for  the  incorporation  of  the 
ra^oad  company,  and  other  purposes,  passed  on  the  23d  of  AprU, 
iS^y,  the  material  part  of  which  was  as  foUows  • — 

Thlt  lt°''  ^^'  ^°1^^  ^*  ^'''^^"'  ""^'^^"^  ^y  **^«  ^"tliority  aforesaid, 
That  whenever  it  shall  be  necessary  for  the  president  and  managers  ' 

makiL '    rT"^  ^  ^""^^  ^"'  "P°"'  ^"'^  °^«"Py  f°'  the  purpose  of 
makmg  said  railroad,  any  land  upon  which  the  same  may  be  located, 
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or  to  make  use  of  any  stone,  sand,  or  gravel,  for  constructing  said 
road,  if  the  owner  or  owners  of  the  said  land,  stone,  sand,  or  gravel, 
shall  refuse  to  permit  such  entry,  occupation,  or  use,  and  the  parties 
cannot  agree  upon  the  compensation  to  be  made  for  any  injury  or 
supposed  injury  that  may  be  done  to  said  land  by  such  entry  and 
occupation,  or  use  of  materials,  it  shall  and  may  be  lawful  for  the 
parties  to  procure  six  suitable  and  disinterested  persons  to  estimate 
such  damage,  who  shall  be  under  oath  or  affirmation,  fairly  and  im- 
partially to  estimate  the  same,  and  shall  reside  within  the  county  of 
Philadelphia ;  and  the  expenses  incurred  by  the  said  appraisers  shall  be 
defrayed  by  the  said  railroad  company ;  but  if  the  parties  cannot  agree 
upon  such  persons,  or  if  the  persons  so  chosen  shall  not  decide  upon 
the  matter,  or  if  the  owner  of  such  land  shall  refuse  or  neglect  to  join 
in  such  appointment,  within  ten  days  after  requisition  for  that  purpose 
upon  him  made,  or  if  such  owner  shall  be  feme  covert,  or  under  age, 
non  compos  mentis,  or  out  of  the  county,  then  it  shall  be  lawful  for  the 
court  of  common  pleas  of  the  county  of  Philadelphia,  on  application 
of  either  party,  and  at  the  cost  and  charges  of  the  said  corporation,  to 
award  a  venire,  directed  to  the  sheriff  of  the  county,  requiring  him  to 
summon  a  jury  of  disinterested  meii?  to  view,  and  examine,  and  sur- 
vey the  said  lands  or  materials  to  be  taken,  as  the  case  may  be,  and 
estimate  the  injury  or  damage,  if  any,  that  in  their  apprehension 
would  be  sustained  as  aforesaid,  by  reason  of  said  railroad,  and  re- 
port the  same,  under  their  oaths  or  affirmations,  to  the  said  court ; 
which  report' being  confirmed  by  the  said  court,  judgment  shall  be 
entered  thereon,  and  the  said  sheriff  and  jurors  shall  be  entitled  to 
the  like  fees  for  their  services  as  are  allowed  by  law  in  other  cases  of 
special  juries,  to  be  paid  by  sEiid  company ;  and  it  shall  be  the  duty 
of  all  appraisers  and  jurors,  as  the  case  may  be,  in  estimating  such 
injury  or  damage,  to  take  into  consideration  the  advantage  thai;  will 
be  derived  to  the  owner  or  owners  of  the  said  lands  from  the  said  rail- 
road :  Provided,  that,  upon  the  coming  in  of  such  report  or  inquisition, 
and  confirmation  thereof,  and  final  judgment  thereupon,  and  the  said 
company  paying  to  such  owner  the  sum  in  such  report  or  judgment 
specified,  in  full  compensation  for  said  lands,  or  for  the  injury  sus- 
tained as  aforesaid,  or  if  the  said  owners  should  be  absent,  or  unwil- 
ling to  receive  the  same,  or  be  otherwise  incapacitated  fi:om  the  same, 
or  any  doubt  should  exist  of  the  proper  person  to  receive  the  same, 
then,  upon  the  said  company  paying  the  same  into  court,  to  be  dis- 
posed of  as  they  may  direct,  the  SEiid  company  shall  become  seized 
of  the  same  estate  in  the  said  lands,  which  the  owner  held  in  the 
same ;  and  they  and  all  who  act  under  them,  shall  be  acquitted  and 
freed  from  all  responsibility  for  aud  on  account  of  such  injury :  Pro- 

19* 
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vided,  That  the  payment  of  damages  aforesaid,  for  lands  through 
which  said  road  may  be  laid,  or  from  which  any  stone,  sand,  or  grav- 
el, for  constructing  said  road,  shall  be  made  before  the  said  company, 
or  any  other  person  under  their  direction  or  in  their  employ,  shall  be 
authorized  to  enter  upon  and  break  ground  in  the  premises,  or  use 
any  such  stone,-  sand,  or  gravel,  except  for  the  purpose  of  surveying 
or  laying  out  said  road,  unless  the  consent  of  the  owner  of  such  land 
be  first  obtained :  Provided,  T^hat  if  the  said  company  shall  desire  to 
erect  wharves,  store  houses,  or  the  like  buildings  for  the  accommo- 
dation of  trade,  they  shall  obtain  the  land  necessary  therefor  by  agree- 
ment of  the  owner  only. 

"  Section  19.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  if  the  said  compariy  shall  not  construct  the  railroad  authorized 
by  this  act,  so  far,  at  least,  as  from  the  river  Delaware  to  the  junction 
with  the  said  Pennsylvania  Raihoad  to  Columbia,  [within  the  term 
of  five  years  from  the  passing  of  this  act,J  or  if  after  the  completion 
of*  said  raihroad,  the  said  company  shall  suffer  the  same  to  go  to  de- 
cay and  be  impassable  for  the  term  of  two  years,  then  this  charter 
shall  become  null  and  void,  except  so  far  as  to  compel  said  company 
to  make  reparation  for  damaged" 

It  appeared  in  evidence  that,  pursuant  to  the  provisions  of  this  act, 
notice  was  given  to  the  plaintiff  by  the  solicitor  of  the  company,  on 
the  15th  of  June,  1833,  to  join  in  the  appointment  of  appraisers. 
The  plaintiff  not  choosing  to  join  in  this  appointment,  application 
was  made  by  the  company  to  the  court  of  common  pleas,  who 
awarded  a  venire  to  obtain  an  assessment  of  the  damages.  On  the  29th 
of  July,  1833,  the  report  of  the  jury  was  filed,  awarding  to  the  plain- 
tiff the  sum  of  one  thousand  three  hundred  dollars  for  a  large  lot  of 
ground,  and  one  hundred  doUars  for  a  smaU  lot.     Exceptions  to  the 
report  were  filed  by  the  plaintiff  on  the  16th  of  August,  1833.     On 
the  26th  of  November  foUowing,  the  exceptions  were  argued  and 
dismissed,  and  the  report  confirmed.     On  the  same  day,  the  amount 
awarded  for  damages  was  paid  into  court  by  the  company.     On  the 
^8th  of  November,  a  certiorari  issued  from  the  supreme  court  with  a 
special  allocatur,  to  remove  aU  the  proceedings  in  the  matter  of  the 
assessment  of  damages  in  this  case.     The  proceedings  were  brought 
into  the  supreme  court  on  the  7th  of  December.     The  entry  of  the  , 
defendants  into  the  plaintiff's  premises  for  the  purpose  of  maMng  the 
raih-oad,  which  was  the  trespass  complained  of  in  this  action,  took 
place  on  the  24th  of  December.     The  plaintiff's  stable  was  partly 
taken  down  and  his  fences  removed.     The  evidence  as  to  the  degree' 
ot  torce  used  was  contradictory.  - 

defendiZ'  ''''^^'  ^^^  *^^''*^°''  °^  ^^"^  °°'^'  ^^*"°^*^  ""  ^^'^'^  ^°'  *^^ 
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A  motion  was  made  for  a  new  trial:  and  a  rule  to  show  cause  hav- 
ing been  granted,  — 

Mr.  KeemU  and  Mr.  Randall,  for  the  plaintiff,  cited  Newlin  v.  The 
Commonwealth,  5  Binn.  26 ;  Grub  v.  Fox,  6  lb.  461 ;  Gardiner  v. 
Murray,  4  Yeates,  560 ;  Case  v.  Shepherd,  2  Johns.  Cas.  27 ;  1  Bac. 
Abr.  title  Certiorari,  letter  G.  p.  507. 

Mr.  Goodman,  contra,  cited  Anon.  4  Dall.  214 ;  Entwistle  v.  Shep- 
herd, 2  Verm.  R.  78 ;  Commonwealth  v.  Beaumont,  4  Rawle,  366 ; 
Bonaparte  v.  Camden  and  Amboy  Railroad  Co.  1  Baldwin,  205. 

The  bpinion  of  the  court  was  delivered  by 

Rogers,  J.  The  fifteenth  section  of  the  act  of  the  23d  March, 
1829,  which  gives  authority  to  the  president  and  managers  of  the 
railroad  company,  to  enter  and  occupy  the  land  on  which  the  railroad 
may  be  located,  provides,  among  other  matters,  that  upon  confirma- 
tion and  final  judgment  on  the  report,  and  inquisition  made  in  pursu- 
ance of  the  act,  upon  paying  into  court  the  sum  awarded,  where  the 
owner  shall  refuse  to  receive  it,  the  company  shall  become  seized  of 
the  same -estate  in  the  land  which  the  owner  held.  After  confirma- 
tion of  the  report,  by  the  court  of  common  pl^as,  and  final  judgment 
thereon,  the  company  (the  owner  having  refused  to  accept  it)  paid 
the  sum  awarded  by  the  inquest  into  court ;  whereupon  they  became 
seized  of  the  same  estate  in  the  land  which  the  owner  held.  The 
entry  being  lawful,  the  court  properly  instructed  the  jury,  that,  if  any 
resistance  was  made,  they  had  a  right  to  use  force ;  and  further,  that, 
even  if,  after  they  had  entered,  they  misdemeaned  themselves,  or  ex- 
ceeded their  authority,  they  were  not  trespassers ;  the  doctrine  of 
trespassers,  ab  initio,  not  applying  where  the  entry  is  made  on  land 
which  is  your  own.  Where  the  directions  of  the  act  are  pursued,  the 
company  is  acquitted  fi:om  all  responsibility  for  any  injury  which  may 
be  done.  The  legislature,  while  they  guard  the  rights  of  the  owner 
of  the  land  through  which  the  road  passes,  have  thought  proper  to 
avoid,  as  far  as  practicable,  any  vexatious  or  unnecessary  delay,  —  a 
consideration  of  great  importance  in  a  work  of  this  description,  and 
which  they  would  seem  to  have  had  specially  in  view  in  the  charter 
granted  to  the  company;  and  this,  if  not  conceded,  has  been  but 
faintly  denied.  The  plaintiff  in  error  contends,  that,  as  the  proceed- 
ings were  removed  by  certiorari,  of  which  the  company  had  notice 
before  entry,  the  action  of  trespass  will  well  lie.  On  this  excep- 
tion-they  mainly  depend.  We  have  no  doubt  of  the  power  to  remove 
the  proceedings  on  certiorari:  for  the  jurisdiction  of  the  supreme 
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court  (as  has  been  repeatedly  ruled)  to  review  the  proceedings  of  all 
inferior  tribunals,  cannot  be  taken  away,  except  by  express  words  or 
necessary  implication.     Although  this  power  must  be  conceded,  still 
the  question  recurs,  was  the  certiorari  a  supersedeas  ?     In  one  sense, 
it  certainly  was  ;  for  after  a  certiorari,  all  subsequent  proceedings  by 
the  com't  below,  on  the  record,  are  erroneous.     If  any  thing  had  re- 
mained for  the  court  of  common  pleas  to  do,  it  would  be  error  in 
them  to  proceed,  after  the  allowance  of  the  writ ;  but  after  the  pay- 
ment of  the  money  into  court,  no  further  action  by  them  was  required. 
It  becomes,  therefore,  a  question  of  legislative  intention ;  and  from 
the  act,  and  the  evident  design  of  its  framers,  it  is  clear,  that  in  the 
intermediate  time  between  the  payment  of  the  mOney  into  court,  and 
the  allowance  of  the  writ,  the  company  were  seized  of  the  land,  and 
of  course  had  a  right  of  entry.     The  question  then  comes  to  this : 
win  the  allowance  of  the  writ  divest  the  seizin  and  reinvest  the  title 
of  the  former  owner  ?     We  are  of  opinion,  that  nothing  can  have 
that  effect,  short  of  a  reversal  of  the  proceedings.     Whether  trespass 
will  lie,  in  that  event,  it  is  needless  to  determine,  as  we  are  clearly  of 
the  opinion,  that  the  action  cannot  be  sustained,  while  the  certiorari 
is  pending  and  undetermined.     It  is  said,  that  if  the  judgment  of  the 
court  of  common  pleas  is  reversed,  the  plaintiff  may  be  without 
remedy.     If  this  were  so,  as  it  is  a  case  of  improvident  legislation, 
within  the  constitutional  limits  of  the  legislature,  we  carmot  control 
it,  as  that  would  be  an  assumption  of  legislative  authority.     But  the 
plaintiff  is  not  without  redress ;  for  granting  that  trespass  will  not  lie, 
after  reversal,  yet  there  is  nothing  to  prevent  a  new  application  to 
the  court  for  an  inquest.     The  inquest  would  be  able  to  do  justice  to 
the  owner,  by  giving  him  the  value  of  the  land  at  the  time  of  the 
entry,  with  interest  until  the  finding  of  the  second  inquest. 

Judgment  affirmed. 
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Rathbone  V.  Tioga  Navigation  Company.^ 

Northern  District,  July  Term,  1841. 

Conveyance  to  Company  before  complete  Organization  —  Conveyance 
on  Condition — Implied  Contract. 

After  the  issuing  of  letters  patent  by  the  governor^  in  compliance  with  the  requisition  of  an 
act  of  assembly  creating  a  corporation,  a  deed  of  conreyance  to  the  company  is  good  and 
effectnal  to  Test  the  estate  conveyed  in  it ;  although  they  may  not  have  been  so  far  organ- 
ized as  to  have  elected  their  officers ;  and  their.assent  to  it  will  be  presumed. 

A  conveyance  of  land  to  a  company  for  the  purpose  of  constructing  a  railroad  upon  it,  "  pro- 
vided the  same  does  not  interfere  with  buildings  on  said  land,"  will  be  so  construed  as  to 
prevent  the  construction  of  the  road  so  near  to  the  buildings  as  to  endanger  their  safety  or 
destroy  their  usefulness. 

A  corporation  may  become  bound  by  an  express  or  implied  contract,  or  with  or  without  seal. 

Eekor  to  the  common  pleas  of  Tioga  county. 

Clarendon  Rathbone  presented  his  petition  to  the  court  for  the 
appointment  of  viewers  to  assess  damages  for  injury  done  to  his  land 
by  the  location  of  a  railroad  by  the  Tioga  Navigation  Company 
through  it.  The  viewers  were  appointed,  and  made  a  report  in  his 
favor  for  three  hundred  and  fifty  dollars,  from  which  the  company  ap- 
pealed to  the  common  pleas  ;'  and  when  the  cause  came  on  for  trial, 
the  company  gave  in  evidence  the  following  deed  of  the  said  Claren- 
don Rathbone :  — 

"  Know  aU  men  by  these  presents,  that  we,  whose  names  are  here- 
unto subscribed,  in  the  township  of  Lawrence,  in  the  county  of  Tioga, 
Pennsylvania,  in  consideration  of  one  dollar  to  us  in  hand  paid  by 
the  Tioga  Navigation  Company,  have  bargained,  sold,  released,  and 
quitclaimed  unto  the  said  Tioga  Navigation  Company,  and  to  their 
successors  and  assigns,  aU  those  certain  pieces  or  parcels  of  land,  sit- 
uate, being,  and  lying  in  the  township  of  Lawrence,  by  us  jointly 
and  severally  occupied,  or  owned,  not  exceeding  in  width  three  rods, 
across  said  land,  providing  the  same  does  not  interfere  with  buildings 
on  said  land ;  then  in  that  case,  aU  damages,  so  far  as  relates  to  the 
buildings,  to  be  paid  by  the  company,  in  such  part  thereof,  and  in 
such  direction  as  the  president  and  managers  to  be  elected,  shall  lay 
out  the  railroad  from  Blossburg  to  the  State  line,  at  or  near  Law- 
renceville ;  and  also  the  right  and  privilege  of  casting  earth  upon,  and 

«    12  Watts  &  Sergeant's  Reports,  74. 
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otherwise  using  so  much  of  the  land  on  both  sides  of  the  piece  herein 
conveyed,  as  may  be  necessary  for  the  convenience  of  said  company, 
while  the  said  railroad  is  constructing,  to  have  and  to  hold  the  same, 
together  with  the  privilege  aforesaid,  unto  the  said  Tioga  Navigation 
Company,  their  successors  and  assigns,  for  the  purposes  of  the  rail- 
road aforesaid,  with  aU  and  singular  the  hgreditaments  and  appurte- 
nances thereunto  belonging." 

Coriyngham,  president,  thus  stated  the  case  and  charged  the  jury: — 
This  is  a  proceeding  commenced  under  the  fourth  section  of  the 
act  of  4th  of  April,  1833,  supplementary  to  the  act  incorporating  the 
defendants,  and  is  brought  into  court  by  the  appeal  of  the  defendants 
from  the  report  of  viewers,  under  the  provisions  of  the  same  section. 
The  declaration  sets  forth  the  proceedings  under  this  act,  and  several 
pleas  are  put  in  by  defendants  ;  to  only  one  of  which,  under  the  view 
the  court  proposes  to  take  of  the  cause,  is  it  necessary  to  refer ;  this 
is  the  deed  of  release  dated  the  27th  of  July,  1835 :  and  to  this 
special  plea  the  plaintiff  replies  and  alleges  that  it  was  obtained  by 
fraud,  or  under  certain  conditions  as  to  location  and 'fencing,  which 
have  not  been  complied  with  by  the  defendants.  There  is  no  evi- 
dence before ,  you  of  any  fraud  in  regard  to  this  matter,  or  any  evi- 
dence of  a  condition  with  regard  to  the  location,  as  stated  in  the 
pleadings;  and  the  evidence  of  Dr.  Parkhurst  that  the  agreement 
with  the  several  parties,  was  that  the  company  should  fence  out  the 
road,  is  not  a  condition  which  would  destroy  or  defeat  the  operation 
of  the  release  or  agreement  at  this  time,  whether  the  company  have 
done  the  fencing  or  not.  The  charter  of  the  company  was  obtained 
from  the  governor  under'  the  seal  of  State,  on  the  18th  day  of  July,- 
1835,  previous  to  the  date  of  the  release;  and  therefore  under  the  3d 
section  of  said  supplementary  act,  the  said  company  was  then  author- 
ized to  purchase  lands  or  tenements,  which  may  be  necessary  for  the 
erection  of  said  raihoad.  For  all  then  that  appears  in  this  cause,  you 
are  to  consider  this  as  a  valid  and  existing  deed  and  agreement  be- 
tween the  parties. 

The  fair  construction  of  the  deed  appears  tb  the  court  to  be,  (and 
this  is  matter  of  law  for  us,)  that  it  is  a  release  of  three  rods  of  land 
across  the  farms  of  the  subscribers,  to  be  located  in  such  part  thereof, 
and  m  such  direction  as  the  president  and  managers  of  the  company 
to  be  elected  shaU  select,  to  occupy  with  their  railroad,  &c.,  together 
with  the  privilege  of  using  land  on  each  side  for  certain  purposes 
therem  specified;  provided,  however,  that  in  case  such  location  shall 
interfere  with  any  buUdings,  thdn  the  company  shall  pay  the  dam- 
ages for  such  interference  with  the  buildings;  that  is  vesting  in  the 
company  the  right  to  the  land,  wherever  the  road  may  be  located  for 
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such  purposes,  absolutely,  upon  the  implied  ■  agreement  to  pay  dam- 
ages for  any  buildings  they  may  interfere  with  by  such  location.  A 
question  would  in  the  first  place  here  arise,  if  it  were  not  for  another 
part  of  this  case  to  which  your  attention  wiU  be  hereafter  directed, 
whether  under  the  evidence  there  is  now  such  a  case  presented,  that 
the  court  could,  under  their  legal  construction  of  this  written  agree- 
ment, leave  to  you  the  ascertainment  of  any  damages.  We  think 
that  in  such  a  case  as  is  here  presented  before  us,  it  would  not  require 
that  there  should  be  an  absolute  touching  of  the  building  to  interfere 
with  it.  An  interference  with,  or  an  obstruction  to  the  privileges  and 
appurtenances  rendered  necessary  for  the  enjoyment  of  the  building 
for  the  purposes  for  which  it  was  intended  to  be  used,  would  be  con- 
trary to  the  spirit  of  this  contract.  Exposme  to  danger  by  fire, 
urueasonable  obstruction  of  the  proper  mode  of  ingress  and  egress, 
and  such  like  matters,  would  aU  be  calculated  to  lessen  the  value 
of  the  buildings  as  such;  and  therefore  in  our  opinion,  if  they 
existed,  would  be  such  an  interference-  with,  and  damages  to  the 
buUdings,  for  which  the  owner  might  fairly  seek  for  compensation 
under  the  meaning  of  this  agreement  or  release.  It  might  not  have 
been  necessary  that  the  court  in  this  case  should  have  given  the  above 
opinion  to  you,  as  we  think  there  is  a  legal  difficulty  in  the  way  of 
the  plaintiff's  recovering  any  thing  in  this  form  of  proceeding ;  but 
we  have  been  desirous  that  the  various  questions  arising  under  the 
evidence,  might  all  be  disposed  of  on  the  record. 

"We  have  already  said  to  you  that  the  execution  and  delivery  of 
this  release  vested  in  the  defendants  the  right  to  the  three  rods  of 
land,  together  with  the  privilege  of  using  the  necessary  land  on  each 
side  for  their  convenience,  while  the  road  was  being^jonstructed ;  sub- 
ject only  to  the  implied  agreement,  and  that  an  absolute  one,  irre- 
spective of  any  increased  value  to  the  property,  to  pay  not  the  value 
of  the  land  occupied,  but  only  for  the  buildings;  and  also  under  the 
testimony  of  Dr.  Parkhurst,  for  fencing.  It  gave  to  the  company  the 
right  of  immediate  entry,  to  locate  the  road  wherever  the  president 
and  managers  might  direct,  and  also  to  construct  the  same ;  and  took 
away  from  them  the  characters  of  trespassers,  which  would  otherwise 
have  appertained  to  them  for  so  doing,  unless  they  should  have  pre- 
viously fulfilled  all  the  prerequisites  required  of  them  under  the  4th 
section  of  the  act  of  April,  1833.      * 

This  act  however  contemplates  a  state  of  things  altogether  differ- 
ent from  those  we  have  just  stated.  The  1st  section  provides  how 
the  road  is  to  be  located ;  it  repeats  all  the  different  considerations 
which  are  to  operate,  to  justify  and  authorize  the  location.  The  4th 
section  considers  no  interest  in  the  land  to  be  vested  in  the  company, 
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until  payment  of  the  damages,  &c. ;  and  indeed  no  right  of  entry, 
until  the  commencement  of  the  proceedings  and  tender  of  the  amount ' 
reported  by  the  viewers ;  and  these  damages,  whether  estimated  by 
viewers,  or  by  a  court  and  jury,  are  for  the  land,  including  buildings 
and  all  appurtenances,  to  be  estimated,  however,  under  the  general 
advantage  derived  to  the  owner  of  the  property  from  the  railroad. 

Again,  the  act  gives  no'  authority  to  the  company  to  go  through  a 
dwelling-house,  or  any  outhouse  of  the  value  of  five  hundred  dollars, 
without  the  consent  of  the  owner.  Now  it  may  be  the  true  construc- 
tion of  this  agreement,  that  the  company  have  the  consent  of  the 
owner  to  pass  through  any  buildings,  being  obliged  merely  to  pay  the 
damages  for  the  building.  Further,  the  act  regards  the  owner  of  the 
land  occupied  by  the  location  of  the  road,  as  the  person  entitled  to 
damages  under  the  summary  method  of  recovering  them,  therein  pro- 
vided. In  this  case,  the  company  under  this  release,  and  not  the 
plaintiff  here,  were  the  owners  of  the  land  at  the  time  of  the  loca- 
tion. Is  it  not  evident  that  the  act  refers  to  a  case  where  the  owner 
and  the  company  are  different  persons  ?  We  finally  say-  to  you  that 
this  release  so  changes  the  situation  and  rights  of  the  parties  respec- 
tively, that  the  special  proceeding  provided  under  the  4th  section  of 
the  act  does  not  apply  to  them,  and  therefore  that  the  plaintiff  cannot 
now  recover. 

His  remedy,  if  he  has  sustained  damages  contrary  to  the  spirit  and 
meaning  of  the  deed  of  release,  is  by  an  action  upon  the  implied  un- 
dertaking  therein  contained.  And  we  add  that  there  is  nothing  in 
this  case  to  authorize  the  plaintiff  to  recover  the  value  of  the  two 
rods  of  land,  over  and  above  the  three  rods  occupied  under  this 
release. 

The  court  further  charge  the  jury  in  reply  to  the  points  submitted 
by  the  plaintiff:  — 

The  first  point  does  not  arise  in  the  cause. 

To  the  second,  we  reply  that  the  release  recited  a  valuable  and  suf- 
ficient consideration  paid.  That  Dr.  Parkhurst  swears  he  was  re- 
quested by  some  of  the  stockholders  in  the  company,  to  procure 
releases  on  the  various  different  proposed  routes  of  the  road,  to  assist 
in  deciding  on  the  question  of  location,  whether  on  the  east  or  west 
side  of  the  Tioga  river.  This  release  from  its  very  language,  is 
drawn,  submitting  the  location  to  the  officers  afterwards  to  be  felected, 
the  charter  having  been  then  duly  obtained.  It  is  afterwards  delivered 
over  to  the  company,  whose  officers,  as  the  plaintiff  shows  us,  were 
duly  elected  in  August,  1835,  and  olaiming  under  this  deed,  they  pro- 
ceeded to  locate  the  road. 
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Maynard  and  Greenough,  for  plaintiff  in  error,  argued  that  delivery 
was  essential  to  the  validity  of  a  deed,  and  before  the  company  wa" 
cflfganized,  it  was  incapable  to  receive  it.  5  Watts,  354 ;  2  lb.  362 , 
8  lb.  9;  1  Penn.  E.  32,  402;  7  Cranch,  299. 

Williston,  for  defendant  in  error,  cited  4  Whart.  135. 

The  opinion  of  the  court  was  delivered  by 

Kennedy,  J.  A  number  of  ertors  have  been  assigned,  some  of 
which  are  exceptions  to  the  general  charge  delivered  by  the  court  be- 
low to  the  jury ;  and  the  rest  are  exceptions  to  answers  given  by  the 
court  to  points  submitted  by  the  counsel  of  the  complainant.  The 
charge  delivered  by  the  president  of  the  court  (Conyngham,)  is  cer- 
tainly not  only  correct,  but  excellent  in  every  respect,  so  far  as  it  is 
applicable  to  this  case.  Whether  the  company  had  by  the  deed  of 
grant,  bargain,  and  sale  to  them,  from  the  owners  of  the  lands  through 
and  upon  which  the  railroad  has  been  constructed,  obtained  thereby 
the  consent  of  the  owners  respectively,  to  pass  through  their  buildings 
thereon,  with  the  railroad,  in  case  it  should  be  found  expedient  to  do 
so,  is  a  question  which,  as  it  did  not  arise  in  the  case,  though  the 
court  below  have  noticed  it  by  saying  it  might  be  so,  without  giving 
any  decisive  opinion  upon  it,  we  shall  therefore  avoid  passing  upon 
it.  Being  satisfied  also  with  the  reasoning  of  the  court,  as  well  as 
with  their  conclusions  in  regard  to  the  various  questions  raised  on  the 
trial  of  the  cause,  we  shall  do  but  little  more  than  adopt  what  the 
court  have  said.  It  has  been  urged  with  great  plausibility,  and  in  a 
manner  perhaps  somewhat  more  imposing  here  than  that  which  was 
exhibited  in  the  court  below,  that  the  answer  of  the  court  to  the 
plaintiff's  second  point  is  erroneous,  and  especially  in  not  answering 
that  portion  of  it,  whereby  the  court  were  requested  to  instruct  the 
jury  that  the  release  (meaning  the  deed  of  bargain  and  sale),  was  in* 
operative,  on  the  ground,  among  others  therein  mentioned,  "that  Cur- 
tis Parkhurst  being  only  a  commissioner  authorized  to  receive  sub- 
scriptions for  stock,  was  not  authorized  to  procure  releases ;  that  the 
company  never  having  elected  their  officers,  were  not  organized,  and 
therefore  were  not  capable  of  making  a  contract,  or  even  receiving  a 
grant  of  the  nature  contained  in  the  deed."  Now  if  it  can  be  shown" 
that  it  was  competent  for  the  company,  after  they  became  completely 
organized  by  the  election  and  appointment  of  proper  officers,  by 
means  of  whom  they  were  to  act  as  a  corporation,  to  accept,  of  the- 
deed  so  as  to  entitle  themselves  to  the  benefit  of  it,  the  conclusion^ 
would  seem  to  be  inevitable  that  they  could  only  avail  themselves  of 
it,  by  becoming  bound  to  observe  and  perform  on  their  part  every 
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thing  therein  either  expressly  or  impliedly  contained,  as  forming  any 
part  of  the  consideration  for  conceding  to  the  company  the  advan- 
tages set  forth  in  the  deed.     The  most  formidable  objection  raised 
against  the  efficacy  of  the  deed,  seems  to  be  that  it  contained  a  grant 
of  .a  freehold  estate  in  lands,  upon  certain  terms  and  conditions  therein 
specified ;  and  as  the  company,  at  the  time  of  its  execution,  were  not 
organized,  and  therefore  not  in  being  for  the  purpose,  as  it  is  con- 
tended, of  accepting  the  grant  upon  the  terms  therein  mentioned,  the 
'  deed  could  not  have  any  immediate  operation  for  want  of  the  assent 
of  the  grantee ;   nor  could  it  have  any  future  operation  so  as  to  pass 
the  title  of  the  land,  because  that  would  be  in  violation  of  the  rule  of 
law,  which  declares  that  a  freehold  estate  cannot  be  created  by  deed 
to  commence  in  fwtwro.     Indeed  the  counsel  of  the  complainant  apr 
peared  disposed  to  go  stUl  further,  by  denying  the  existence  of  the  de* 
fendants  altogether,  at  the  time  of  the  signing  and  sealing  of  the 
deed ;  and  that  if  the  grantee  were  not  in  rerum  natura  at  the  time,  it 
was  manifest  that  the  grant  contained  in  the  deed  could  not  take 
effect ;  nor  indeed  could  it  be  considered  a  deed  at  all,  seeing  there 
was  no  grantee  in  being  to  whom,  or  for  whose  use  it  could  be  dehv- 
ered;    and  that  without  delivery,  though  signed  and  sealed  by  the 
plaintiff,  yet  it  could  not  possibly  be  his  deed,  as  delivery  was  essen-  * 
tially  necessary  to  make  it  so.     But  if  a  railroad  made  by  a  corpora- 
tion constituted  for  that  purpose,  with  a  view  to  accommodate  the 
public  by  transpoi-ting  passengers  and  goods  upon  it  when  requested, 
is  to  be  regarded  as  a  public  highway,  the  grant  contained  in  the  deed 
may  be  good  without  any  specific  grantee  in  esse  at  the  time,  to  whom 
the  fee  could  be  conveyed.    See  3  Kent,  Comm.  450,  and  the  cases  re- 
ferred to  there  in  note.    That  such  a  railroad  is  so  considered,  is  abun- 
dantly clear  from  the  opinion  of  this  court,  delivered  by  the  Chief  Jus- 
tice in  the  Philadelphia  and  Trenton  Railroad  Company,  6  Whart.  E. 
43-46;  s.  c.  post.     It  is  in  reality  a  road  made  for  the  use  of  the 
public,  by  a  company  incorporated  specially  for  that  purpose,  who 
construct  it  with  their  own  funds,  but  have  a  license  from  the  public 
to  remunerate  themselves  for  doing  so,  by  charging  and  receiving  tolls 
from  passengers  and  the  owners  of  goods  transported  thereon.     But 
it  is  not  strictly  correct,  either  in  fact  or  in  law,  in  this  case,  to  say 
that  the  company  was  not  in  being  at  the  time  of  the  signing,  and 
sealing  of  the  deed  ;  for  they  received  some  days  previously,  from  the 
governor  of  the  State,  letters  patent,  incorporating  them  by  the  name 
of "  The  Tioga  Navigation  Company,"  in  conformity  to  an  act  of 
assembly  passed  for  that  specific  purpose.     And  the  letters  having 
been  granted  thus  at  the  special  request  of  the  corporators  them- 
selves, according  to  the  direction  of  a  special  act  of  the  legislature 
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passed  in  that  behalf,  rendered  a  formal  acceptance  of  the  charter  by 
them  unnecessary.  The  subscribers  for  stock,  whose  names  were 
presented  to  the  governor  as  such,  became  incorporated  immediately 
upon  the  execution  of  the  letters  patent  by  the  governor,  although 
their  constitution  may  in  some  degree  have  been  incomplete  until  the 
officers  were  appointed;  so  ,that  even  if  it  had  been  necessary,  in 
order  to  have  rendered  the  grant  contained  in  the  deed,  effectual,  that 
the  grantee  therein  named  should  have  been  in  existence  at  the  time, 
it  was  so ;  and  the  delivery  of  the  deed  to  Mr.  Parkhurst  for  the  use 
and  benefit  of  the  company,  was  a  good  delivery  of  it  to  the  com- 
pany. That  the  company  approved  and  accepted  it,  might,  in  the  ab- 
sence of  proof  to  the  contrary,  be  fairly  presumed,  seeing  it  appears 
plainly  on  its  face,  to  confer  a  benefit  upon  them  ;  but  it  is  unneces- 
sary to  make  or  rely  upon  such  a  presumption,  as  the  company  have 
expressly  asserted  their  right  to  the  land  under  it.  The  company  then 
having  accepted  the  deed  after  they  were  completely  organized,  be- 
came thereby  bound  to  observe  and  fulfil  on  their  part,  aU  the  terms 
and  conditions  upon  which  it  would  appear  to  have  been  executed. 
For  instance,  if  they,  in  locating  or  constructing  the  road,  interfered 
in  any  way  with  the  buildings  of  the  plaintiff,  so  as  to  occasion  any 
loss  or  damage  to  him,  they  ought  to  repair  it  under  the  obligation 
arising  from  the  acceptance  of  the  deed ;  and  if  they  have  or  do  not, 
he  may  maintain  an  action  of  assumpsit  against  them  on  account 
thereof;  or  if  they  have  failed  to  make  any  fences  connected  with  the 
grant  of  the  land  to  them  by  the  plaintiff,  he  may  also  maintain  his 
action  against  them  in  like  manner,  for  such  failure.  These  matters 
cannot  be  considered  as  conditions  annexed  to  the  grant  of  the  land, 
which  would  go,  as  was  suggested  in  the  course  of  the  argument  by 
the  plaintiff's  counsel,  to  avoid  it  in  case  of  a  non-observance  and  a 
non-performance  of  them  by  the  defendants,  because  there  is  nothing 
on  the  face  of  the  deed  going  to  show  that  such  was  the  intention. 
Neither  is  it  necessary,  as  was  also  said,  in  order  to  maintain  an 
action  against  the  company  for  the  non-performance  of  their  engage- 
ment in  respect  to  these  matters,  that  the  plaintiff  should  have  such 
engagement  from  them  in  writing,  under  their  corporate  seal;  because 
it  was  held  by  this  court  in  The  Chesnut  Hill  Turnpike  Company  v. 
Rutter,  4  Serg.  &.  Rawle,  16,  that  a  corporation  may,  without  seal, 
become  bound,  either  by  an  express  or  implied  contract,  and  that  as- 
sumpsit wiU  lie  against  it  for  a  breach  thereof. 

Judgment  affirmed. 
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Lebdom  V.  The  Pltmotjth  Haileoad  Compakt.i 

Eastern  District,  March  Term,  1843. 

Right  to  Tolls  after  Appointment  of  Sequestrator. 

Tolls  received  on  a  railroad  after  a  judgment  rendered  against  the  company,  and  after  tlie 
appointment  of  a  sequestrator,  are  not  bound  by  such  judgment  so  as  to  give  it  a  prefer- 
ence of  payment  out  of  them. 

This  was  an  appeal  by  Joseph  Leedom  from  the  decree  of  the 
court  of  common  pleas  of  Montgomery  county,  on  the  distribution 
of  moneys  in  the  hands  of  Jonathan  Jones,  who,  on  the  10th  No- 
vember, 1841,  had  been  appointed  sequestrator  to  the  Plymouth  EaU-  ' 
road  Company,  on  the  petition  of  the  appellant,  Leedom.  The  fol- 
lowing case  was  stated  by  agreement  in  the  court  below,  with  the 
right  to,  either  party  to  appeal :  — 

On  the  19th  July,  1841,  Joseph  Leedom  recovered  a  judgment 
against  the  Plymouth  Railroad  Company  for  the  sum  of  |1,163.17, 
besides  costs  of  suit.  To  August  term,  1841,  No.  36,  he  issued  an 
execution  upon  the  said  judgment,  to  which  the  sheriff  made  the  fol- 
lowing return :  "  No  property  found  on  which  to  levy,  and  this  execu- 
tion unsatisfied."  With  the  exception  of  some  costs  unpaid  on 
awards  in  favor  of  landholders,  and  an  award  in  favor  of  Harman 
Yerkes  for  $50,  with  interest  and  costs,  the  above  judgment  of 
Joseph  Leedom  is  the  first  and  only  judgment  against  said  company. 
On  the  10th  November,  1841,  upon  the  petition  of  Joseph  Leedom, 
the  court  awarded  a  writ  of  sequestration  against  the  company,  and 
appoirited  Jonathan  Jones  to  execute  the  same.  The  sequestrator 
thereupon  entered  upon  the  duties  of  his  appointment,  and  collected 
the  tolls,  the  net  amount  of  which  at  this  time  is  alleged  by  him,  per 
his  statement  filed  of  this  date,  to  be  $547.41,  in  his  hands  for  distri- 
bution, which  statement  of  the  sequestrator  is  objected  to  by  the 
creditors  of  the  company,  and  the  amount  may  be  varied  on  final 
adjustment.  The  said  company  owe  on  loans  to  various  persons 
$28,891.25,  for  which  certificates  of  loan  were  issued  in  part  at  the 
same  time  as  the  one  on  which  the  suit  of  Joseph  Leedom  was 
brought  as  aforesaid.  The  plaintiff,  Leedom,  claims  to  have  the 
whole  money  in  the  hands  of  the  sequestrator  applied  towards^  the 

1  5  Watts  &  Sergeant's  Reports,  265. 
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payment  of  his  judgment,  to  the  exclusion  of  the  general  creditors  of 
said  corporation.  On  the  other  hand,  it  is  contended  that  the  said 
tolls  so  collected  and  in  the  hands  of  the  sequestrator,  are  to  be  dis- 
tributed amongst  the  creditors  of  said  corporation,  equally  in  propor- 
tion to  the  amount  of  their  respective  claims.  If  the  court  shall  be 
of  opinion  with  Joseph  Leedom  in  this  matter,  then  judgment  to  be 
given  on  this  submission  in  favor  of  the  plaintiff.  K  not,  their  judg- 
ment to  be  entered  for  defendants. 

The  court  entered  judgment  for  the  defendants,  which  was  now 
assigned  for  eixor. 

Mulvany,  for  appellant. 

Freedley,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

Sergeant,  J.  The  plaintiff  could  claim  a  priority  out  of  the  tolls 
collected,  only  on  the  ground  that  his  judgment  gave  him  a  lien  upon 
them.  To  have  this  effect,  he  must  make  out  that  these  tolls  were 
such  an  interest  in  land  existing  in  the  corporation  at  the  time  when 
the  judgment  was  rendered,  as  to  be  bound  by  it.  The  road  itself 
could  not  be  taken  in  execution ;  Ammant  v.  The  New  Alexandria 
and  Pittsburgh  Turnpike  Road  Co.  13  Serg.  &  Rawle,  210 ;  and  for 
the  same  reason  is  not  bound  by  a  judgment :  much  less  is  the  right 
of  taking  tolls  from  passengers  and  freighters,  which  is  a  corporate 
franchise,  —  a  species  of  incorporeal  hereditament  incident  to  the 
road.  2  Black.  Comm.  38*  These  toUs  were,  all  collected  after  the 
judgment  rendered,  and  after  the  appointment  of  the  sequestrator. 
The  effect  of  the  74th  section  of  the  Act  of  16th  June,  1836,  relating 
to  executions,  which  adopts  the  provision  of  the  27th  section  of  the 
act  of  16th  June,  1836,  relating  to  insolvent  debtors,  is  merely  to  save 
the  judgment,  mortgage,  and  execution  creditors  their  liens  existing  at 
the  time  of  the  sequestration.  The  plaintiff  has  none  such  here  to 
receive  the  protection  of  the  act. 

Judgment  affirmed. 
20* 
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The  Directors  of  the  Poor  of  York  Cotjnty  v.  The  Wrightsville 
AND  York  Railroad  Company.^ 

Middle  District,  May  Term,  1844. 

Assessment  of  Damages  —  Title  to  Land  taken. 

In  a  proceeding  by  inquest,  to  recover  damages  for  an  injury  done  to  land  by  the  location 
and  consti-uction  of  a  railroad  through  it,  the  plaintiff's  title  is  a  subject  of  inquiry  before 
the  jury ;  and  upon  exceptions  to  the  inquisition  in  the  absence  of  proof  on  the  subject, 
it  will  be  presumed  that  it  was  rightly  decided  by  the  jury." 

If  a  statute  which  gives  a  remedy  to  recover  damages  be  repealedj  and  afterwards  the  repeal- 
ing statute  be  repealed,  it  revives  the  remedy  under  the  original  statute. 

Error  to  the  common  pleas  of  York  county. 

The  directors  of  the  poor  and  of  the  house  of  employment  for  the 
county  of  York,  presented  a  petition  to  the  court  for  the  appointment 
of  a  jury  to  assess  the  amount  of  damages  done  to  their  lands  by 
reason  of  the  location  and  construction  of  the  Wrightsville,  York, 
and  Gettysburg  Raihroad  through  the  same.  The  jury  were  summoned 
by  the  sheriff,  met,  viewed  the  premises,  and  assessed  the  damages  at 
$1,280.25. 

The  railroad  company  took  exceptions  to  the  report. 

1.  The  plaintiffs  are  not  the  owners  of  the  land  in  question;  and 
cannot  recover  any  damages  for  injury  to  it. 

2.  Neither  the  court,  the  sheriff,  or  the  jurors,  had  jurisdiction  of 
the  subject. 

The  railroad  company  was  incorporated  by  the  act  of  15th  April, 
1835,  which  makes  that  provision  for  the  assessment  of  damages 
which  was  pursued  by  the  plaintiffs  in  this  case ;  but  this  provision 
in  the  act  was  repealed  by  an  act  passed  the  16th  April,  1838,  which 

1  7  Watts  and  Sergeant's  Reports,  236. 

'  In  Carpenter  v.  The  County  Commis-  setts  held  that  the  plaintiff  was  entitled  to 
sioners  of  Bristol,  1  Am.  Rail.  Gas.  280,  have  the  question  of  title  submitted  to  a 
where  the  county  commissioners  had  de-  jury,  and  a  mandamus  was  issued  to  the 
cided  that  a  claimant  had  no  title  to  the  commissioners  to  allow  the  appeal, 
land  in  respect  of  which  he  claimed  dam-  In  England,  it  has  been  recently  de- 
ages,  and  had  therefore  refused  to  issue  a  cided,  that  a  sheriff's  jury  summoned  toas- 
warrant  for  a  jury,  on  the  ground  that  an  sess  damages  for  injury  to  land,  have  no  ju- 
appeal  to  a  jury  could  only  be  allowed  for  risdiotion  to  pass  upon  the  title  to  the  prem- 
the  purpose  of  revising  the  amount  of  ises.  Regina  v.  The  London  and  North- 
damages,  the  supreme  court  of  Massachu-  western  R.  Co.  25  Eng.  Law  &  Eq.  R.  37. 
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gave  another  remedy  for  the  assessment  of  damages ;  then  by  an  act 
passed  the  2d  July,  1842,  the  act  of  the  16th  April,  1838,  was  re- 
pealed without  any  express  provision  to  revive  the  former  act. 
The  court  below  set  aside  the  inqiiisition. 

Campbell,  for  plaintiff  in  error,  cited  12  Co.  8 ;  7  Cowen,  536 ;  6 
Whart.  297. 

Chapin,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J.  Two  only  of  the  exceptions  to  the  proceedings  on  the 
inquest  have  been  urged.  1st.  That  the  plaintiffs  are  not  the  owners 
of  the  land ;  and  2d.  That  the  court  and  inquest  had  no  jurisdiction. 

The  act  of  the  6th  February,  1804,  incorporating  the  plaintiffs, 
enables  the  directors  of  the  poor  and  house  of  employment  of  the 
county  of  York,  by  gift,  alienation,  or  bequest,  to  purchase  and  hold 
lands  in  that  county,  in  fee-simple  or  otherwise.  The  plaintiffs,  in 
their  petition,  aver,  that  they  were  the  owners  of  the  land  taken  pos- 
session of  and  used  in  the  construction  of  the  road ;  and  this  being  a 
material  part  of  their  case,  they  were  bound'  to  prove  it.  And  the 
presumption  is,  in  the  absence  of  all  proof  to  the  contrary,  that  they 
did  prove  it  to  the  satisfaction  of  the  inquest.  It  is  not  necessary  to 
set  out  the  evidence  on  which  the  judgment  of  the  jury  was  founded. 

But  had  the  inquest  jurisdiction  ?  is  the  next  question. 

This  proceeding  is  had  under  the  act  of  the  15th  April,  1835,  incor- 
porating the  Wrightsville  and  York  Railroad  Company ;  and  if  that 
act  is  in  force,  it  is  conceded  that  the  proceedings  are  not  open  to 
objection  on  that  ground.  But  the  act  of  the  16th  April,  1838, 
directs  that  the  damages  caused  by  the  location  of  the  road  shall  be 
appraised  by  the  State  appraisers.  By  this  act,  to  which  the  com- 
pany assented,  the  State  appraisers  are  substituted,  although  not  in 
express  terms,  for  the  inquest,  the  mode  of  redress  provided  in  the 
original  act  for  persons  injured  by  thf  location  of  the  road.  But  by 
the  act  of  the  2d  July,  1842,  the  board  of  appraisers  was  abolished 
without  providing  any  remedy  for  persons  injured  by  the  location  of 
the  road.  What,  then,  was  the  legal  operation  of  the  latter  act? 
Does  it  suspend  or  abolish  all  remedies  against  the  company,  or  is 
the  remedy  provided  by  the  original  act,  under  which  this  proceeding 
was  had,  revived?  By  the  repeal  of  a  repealing  statute,  the  original 
statute  is  revived.  The  Bishops'  Case,  12  R.  7.  This  rule  of  con- 
struction is  founded  on  the  presumption  that  the  legislature,  by  repeal- 
ing the  repealing  statute,  thereby  intended  to  revive  the  former  stat- 
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ute.  Here  the  remedy  provided  by  the  original  act,  is  by  implication 
merely  repealed  by  the  substitution  of  another  mode  of  redress ;  and 
this  substitute  is  substantially  repealed  by  the  abrogation  of  the  board 
of  appraisers.  So  far  as  regards  persons  injured  by  the  company,  it 
has  precisely  the  same  effect  as  if  the  act  of  the  2d  July,  1842,  con- 
tained a  clause  expressly  repealing  the  proviso  of  the  13th  section  of 
the  act  of  the  16th  April,  1838.  Why,  then,  should  not  the  original 
act  be  revived,  so  as  to  give  persons  injured  by  the  company,  the  ben- 
efit of  the  remedy  therein  prescribed?  It  comes  within  the  same 
reasoning,  for  the  rule  is  founded  on  the  presumed  intention  of  the 
legislature,  that  by  the  repeal  of  the  repealing  statute,  they  intended 
to  revive  the  original  act.  And  does  not  the  same  presumption  arise 
where  the  substituted  remedy  is  repealed  or  abolished  ?  Whether  it 
.be  repealed  expressly,  or  abolished,  amounts  to  the  same  thing.  When 
abolished,  it  is  substantially  repealed,  and  on  principle  amounts  to  a 
revival  of  the  remedy  on  the  original  statute.  No  case  has  been  cited 
where  such  a  distinction  has  been  taken.  All  acts  in  pari  materia  are 
to  be  construed  together,  and  I  cannot  bring  my  mind  to  the  belief 
that  the  legislature  intended  to  leave  the  plaintiff  without  an  effectual 
remedy,  which  can  only  be  had  in  the  manner  pursued. 

Judgment  reversed,  and  the  proceedings  of  the  inquest  affirmed. 


Whitemarsh  Township  v.  The  Philadelphia,  Gekmantown,  am) 
NoREiSTOWN  Railroad  Company.^ 

Eastern  District,  March  Term,  1845. 

Mandamus  —  Supervisors  of  Townships  may  apply  for. 

Under  the  act  of  14fli  June,  1836,  giving  the  courts  of  common  pleas  within  their  respective 
counties  power  to  issue  writs  of  mandamus  "  to  all  corporations  being  or  having  their 
chief  place  of  business  within  sUch  couifty,"  a  court  of  common  pleas  cannot  issue  a  man- 
damus to  a  railroad  company,  whoso  office  and  chief  place  of  business  is  not  in  such 
county,  although  their  road  may  pass  through  the  same. 

Supervisors  of  a  township  may  apply  for  a  writ  of  mandamus  commanding  a  railroad  com- 
pany to  make  a  road  for  public  accommodation,  required  by  their  charter. 

Error  to  the  common  pleas  of  Montgomery  county. 

A  petition  was  presented  to  the  court  below  by  Jonathan  Adamson 

1 8  Watts  and  Sergeant's  Reports,  365. 
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and  Benjamin  Jones,  supervisors  of  Wliitemarsh  township,  Montgom- 
ery county,  setting  forth  that  the  Philadelphia,  Germantown,  and 
Norristown  E-aDroad  Company,  after  the  passage  of  the  act  of  8th 
February,  1834,  a  supplement  to  their  act  of  incorporation,  occupied 
part  of  the  bed  of  a  public  road  in  Whitemarsh  township,  Montgom- 
ery county,  leading  from  the  Spring  Mill  road  to  the  Philadelphia 
county  line,  and  constructed  and  laid  their  raihoad  on  the  same, 
thereby  obstructing,  &c.,  the  free  use  and  passage  of  the  same.  That 
the  company  had  not,  in  compliance  with  said  act,  madcia  good  and 
sufficient  road  for  public  accommodation  along-side  of  said  railroad, 
in  place  of  the  part  of  the  pubhc  road  so  occupied  by  them ;  and 
prayed  for  a  mandamus  commanding  the  company  to  make  such 
road  for  public  accommodation,  &c.  The  court  granted  the  manda- 
mus prayed  for. 

The  defendants  responded  that  the  court  had  no  authority  to  issue 
the  writ  against  them  on  the  complaint  of  Jonathan  Adamson  and 
Benjamin  Jones,  supervisors,  for  the  following,  among  other  reasons:  — 

1.  Because  Adamson  and  Jones  are  not  the  whole  board  of  super- 
visors of  Whitemarsh  township,  and  do  not,  by  their  petition,  show 
any  legal  right  they  have  to  call  upon  the  defendants  to  do  the  mat- 
ters, &c.,  which  said  writ  commands  them  to  do.  2.  Because  the  de- 
fendants, as  a  corporation,  have  their  office  and  chief  place  of  busi- 
ness in  the  city  of  Philadelphia,  and  have  no  office  or  chief  place  of 
business  in  Montgomery  county,  and  therefore  this  court  has  no  juris- 
diction or  right  to  issue  a  mandamus  to  them.  3.  Because  there  are 
other  remedies,  &c. 

The  relators  replied  that  said  court  had  authority  and  jurisdiction 
to  issue  said  writ,  and  to  issue  it  against  the  defendants  on  the  com- 
plaint of  Adamson  and  Jones,  supervisors. 

The  court  below  refused  the  application  for  a  peremptory  manda- 
mus, on  the  ground  that  the  plaintiffs  had  other  remedies  which  they 
might  pursue,  and  quashed  the  first  writ  and  proceedings  under  it. 

G.  R.  Fox,  for  the  plaintiff  in  error. 

Freedley  and  Miles,  contra. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J.  The  several  courts  of  common  pleas,  the  president 
judge  being  one,  have  within  their  respective  counties  the  like  power 
with  the  supreme  court  to  issue  writs  of  mandamus  to  all  officers  and 
magistrates  elected  or  appointed  in  and  for  the  respective  county,  &c., 
and  to  all  corporations  being  or  having  their  chief  place  of  business 
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within  such  county.  Act  of  14th  June,  1836.  The  jurisdiction  of 
the  court  in  the  latter  clause  is  confined  to  two  classes;  one  where,  as 
for  example,  banks  are  located  in  the  body  of  the  county  exclusively; 
the  other  as  canals  and  raikoads,  where  they  run  through  two  or  more 
counties.  The  "words  "  being  in  the  county"  embrace  the  former,  and 
the  latter  is  included  in  the  words  "  having  their  chief  place  of  busi- 
ness  in  the  county."  The  latter  part  of  the  section  applies  to  a  case 
like  the  present,  where  the  road  extends  through  several  counties,  and 
where  the  place  of  business  is  necessarily  located  in  one.  It  was 
thought  reasonable  that  the  corporation  should  be  amenable  to  this 
high  prerogative  writ  only  in  the  county  where  their  business  was 
principally  transacted.  The  legislature,  in  pursuance  of  an  enUght- 
ened  policy,  have  shown  a  disposition  by  every  reasonable  enactment 
to  encourage  the  construction  of  railroads  and  canals  when  it  can  be 
done  without  interfering  with  the  just  rights  of  others.  We  think 
the  provision  in  question  a  wise  one,  of  which  it  was  the  duty  of  the 
directors  to  avail  themselves,  and  of  which  we  do  not  feel  inclined  to 
deprive  them  by  any  forced  construction.  The  respondent  denies  the 
jurisdiction  of  the  court  because  the  office  and  chief  place  of  busi- 
ness of  the  company  is  in  the  city  of  Philadelphia,  and  not  in  the 
county  of  Montgomery.  The  averment  is  distinctly  made  in  the 
plea ;  it  is  neither  traversed  nor  denied  in  the  replication ;  nor  could 
it  be  with  any  regard  to  the  fact.  For  this  reason  we  think  the  court 
was  right  in  giving  judgment  for  the  respondent.^ 

Several  points  have  been  pressed  by  the  relators  with  great  force, 
supported  by  a  great  weight  of  authority,  but  on  which  we  think  it 
premature  to  give  an  opinion.  It  will  be  time  enough  to  decide 
whether  the  writ  of  mandamus  is  the  proper  remedy  when  the 
cause  is  brought  in  the  appropriate  forum.  It  is  proper  to  add  that  we 
see  nothing  in  the  objection  that  the  writ  was  issued  in  the  name  of 
Jonathan  Adamson  and  Benjamin  Jones,  supervisors.  The  township 
which  they  represent  have  an  interest  in  the  subject-matter  in  contro- 
versy, whether  it  lies  contiguous  to  the  road  which  was  vacated  or 
more  remote  firom  it. 

Judgment  affirmeA.' 


1  See  Androscoggin  and  Kennebec  Eailroad  Co.  v.  Stevens,  1  Am.  B.  Ca.  140,  and  note. 
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Levering  v.  The  Philadelphia,  Germantown,  and  Norristown 
Railroad  Company.^ 

Eastern  District,  December  Term,  1844. 

Assessment  of  Damages  —  R^ht  of  Company  to  enter  on  Land,  pend- 
ing Appeal  from  Report  of  Viewers  —  Payment  a  condition  prece- 
dent to  Seizin. 

Under  the  15th  section  of  the  act  of  17th  Febmary,  1831,  incorporating  the  Philadelphia, 
Germantown,  and  Norristown  Eailroad  Company,  if  there  be  a  report  made  by  viewers 
ascertaining  the  damages  to  the  owner  by  the  occupation  of  land  for  the  railroad,  and  ap- 
peal therefrom  and  verdict  and  judgment  thereon,  the  company  is  bound  to  pay  the 
amount  fixed  by  the  verdict  and  judgment,  before  they  can  become  seized  in  fee  of  the 
land. 

After  a  report  of  viewers  and  during  the  pendency  of  the  appeal,  the  company  have  a  quali- 
fied right  to  enter  upon  and  use  the  land  in  the  mean  while  and  until  the  final  result ;  but 
unless  they  pay  the  amount  found  by  the  verdict  and  judgment,  the  owner  may  recover 
the  land  in  ejectment. 

"  Or"  in  the  first  proviso  of  that  act  should  be  read  "on." 

This  was  an  action  of  ejectment,  in  which  Jacob  Levering  was 
plaintiff  and  the  Philadelphia,  Germantown,  and  Norristown  Railroad 
Company  defendants,  for  all  that  certain  piece  or  parcel  of  land,  situ- 
ate, lying,  and  being  in  the  village  of  Manayunk,  in  Roxborough 
tow;nship,  in  the  county  of  Philadelphia,  beginning  at  a  corner  of 
land  of  Jacob  Levering,  and  now  or  late  of  the  Philadelphia,  Ger- 
mantown, and  Norristown  Railroad  Company,  thence  south  54°  30" 
west  eighty-two  feet  three  inches,  &c.,  containing  63^  perches,  more 
or  less.  The  following  case  was  stated  as  upon  a  special  verdict 
at  nisi  prius  in  February,  1844,  before  Mr.  Justice  Kennedy,  who 
thereupon  gave  judgment  for  the  defendants. 

The  premises  described  in  the  summons  in  ejectment  are  admitted 
to  have  been  the  property  of  the  plaintiff  before  and  on  the  4th  day 
of  October,  1834.  On  that  day  a  petition  was  filed  in  the  court  of 
common  pleas  of  the  county  of  Philadelphia,  by  the  Philadelphia, 
Germantown,  and  Norristown  Railroad  Company,  defendants  in  the 
above  suit,  praying  the  court  to  appoint  six  persons  as  viewers 
according  to  the  provisions  of  the  acts  of  assembly,  incorporating  the 
said  Philadelphia,  Germantown,  and  Norristown  Railroad  Company, 
passed  17th  February,  1831,  and  8th  February,  1834,  to  examine  and 


1 8  Watts  and  Sergeant's  Eeports,  459. 
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survey  certain  lands  of  Jacob  Levering  in  the  borough  of  Manayunk, ' 
over  which  the  Norristown  Railroad  about  to  be  constructed  by  the 
said  Philadelphia,  Germantown,  and  Norristown  Railroad  Company 
was  intended  to  pass,  and  report  the  damages  according  to  law.  Due 
notice  having  been  given  by  the  said  company  to  Jacob  Levering  to 
appoint  viewers  amicably  in  accordance  with  said  petition,  and  the 
parties  having  been  unable  to  agree  on  said  appointrnent,  six  viewers 
were  appointed  by  said  9ourt  according  to  the  act  of  assembly,  who 
duly  made  their  report  into  the  office  of  the  prothonotary  of  said  court 
on  the  12th  day  of  November,  1834. 

This  report  awarded  to  Jacob  Levering  the  sum  of  $1,222.16  as 
damages  for  the  land  viewed,  embracing  in  said  view  two  pieces  of  ' 
property,  namely,  one  a  property  in  Manayunk  on  the  rear  end  of  the 
hotel  lot,  and  the  other  the  premises  described  in  the  summons  in 
ejectment  in  this  suit.  The  plaintiff  entered  an  appeal  from  said  re- 
port and  award  to  the  court  of  common  pleas  aforesaid  to  December 
term,  1834,  according  to  the  provisions  of  the  act  of  assembly  in  such 
case  made  and  provided.  The  Philadelphia,  Germantown,  and  Nor- 
ristown Railroad  Company  having  made  tender  of  payment  of  the 
sum  specified  in  the  report  of  the  viewers  to  the  plaintiff,  who  refused 
to  accept  the  same,  before  appealing  from  said  report  or  award,  pro- 
ceeded to. take  and  use  the  land  of  the  plaintiff  described  in  the  sur- 
vey of  said  road,  which  are  the  same  premises  claimed  in  said  eject- 
ment, and  they  or  their  trustees  still  occupy  and  hold  the  same.  A 
trial  was  had  on  said  appeal  and  a  verdict  rendered  for  the  plaiiAiff 
on  the  27th  of  April,  1839,  for  the  sum  of  $5,161.65,  and  judgment 
duly  entered  on  said  verdict.  The  said  railroad  company  had  made 
and  completed  their  road  from  Philadelphia  to  Norristown,  and  the 
said  road  had  been  used  prior  to  the  said  verdict.  A  fieri  facias  was 
issued  on  said  judgment,  to  which  the  sheriff  (having  received  notice 
that  the  real, and  personal  property  of  the  defendants  had  been  mortr 
gaged  some  time  previous  to  the  rendition  of  said  judgment  to  cer- 
tain trustees  to  secure  loans  made  by  the  Philadelphia,  Germantown, 
and  Norristown  Railroad  Company  under  authority  of  law,  and  that 
the  said  trustees  had  taken  possession  of  all  the  personal  estate  under 
the  mortgage,  and  the  management  of  said  road,  so  as  to  receive  the 
toll  for  the  payment  of  the  interest  according  to  the  terms  of  the 
mortgage),,  returned  nulla  bona.  An  alias  fieri  facias  was  issued  to 
September  term,  1840,  to  which  the  sheriff  also  returned  nulla  bom 
(prout  the  whole  record  of  the  common  pleas  and  the  mortgages  to 
said  trustees  and  the  exhibits  attached  under  this  statement  of  facts). 
The  question  submitted  to  the  court  is,  Is  the  plaintiff  entitled  to  re- 
cover the  premises  claimed  in  this  ejectment  ? 
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K  he  is,  then  judgment  to  be  entered  for  him ;  if  not,  then  for  de- 
fendants. The  said  case  stated  and  judgment  rendered  thereon,  to 
be  subject  to  a  -writ  of  error  or  removal  for  revision  by  certificate  to 
the  supreme  court  in  bank,  agreeably  to  the  provisions  of  the  act  of 
assembly  of  26th  July,  1842,  and  .the  practice  of  the  court  of  nisi 
prius. 

The  entry  of  judgment  for  the  defendants  was  now  assigned  for 
error. 

V.  L.  Bradford  and  Dallas,  for  the  plaintiff  in  error,  referred  to  4 
Hill,  140;  Federalist,  No.  84;  Turnpike  Company  w.  Wallace,  8  "Watts, 
316 ;  1  Black.  Comm.  139 ;  Leader  v.  Moxon,  3  Wils,  461 ;  Van- 
home's  Lessee  v.  Dorrance,  2  Dall.  312;  2  Amer.  Jurist,  (Oct.  1829,) 
203 ;  Harvey  v.  Thomas,  10  Watts,  63 ;  Norman  v.  Heist,  5  Watts 
&  Serg.  174 ;  Borough  of  Harrisburg  v.  Crangle,  3  lb.  462 ;  Gardner 
V.  Hasbrouck,  2  Johns.  Ch.  162 ;  Belknap  v.  Belknap,  lb.  463 ;  Agar 
V.  The  Regent'^  Canal  Company,  Coop.  Eq.  R.  77 ;  Shand  v.  Hen- 
derson, 2  Dowl.  519 ;  Hughes  v.  Merton  College,  1  Vez.  188 ;  Lessee 
of  Pickering  v.  Rutty,  1  Serg;  &  Rawle,  511 ;  Enslin  v.  Bowman,  6 
Binn.  462 ;  Case  of  The  Plan  of  the  Third  Division  of  Kensington, 
2  Rawle,  448 ;  Springfield  v.  Miller,  12  Mass.  416 ;  Const.  Article  IX. 
§  6;  Wilkinson  v.  Leland,  2  Pet.  S.  C.  657;  2  Kent,  13,  340;  Varick 
V.  Smith,  5  Paige,  137;  In  re  Albany  Stree^  11  Wend.  149;  Blood- 
good  V.  Railroad,  18  lb.  59 ;  In  re  John  &  Cherry  Streets,  19  lb.  659 ; 
Act  17th  February,  1831,  §  15,  Pamph.  L.  61 ;  Commonwealth  v. 
•M'Closkey,  2  Rawle,  374. 

Miles  g.nd  Williams,  contra,  cited  4  Yeates,  133 ;  Schuler  v.  Railroad 
Company,  3  Whart.  555 ;  Stokely  v.  Bridge  Company,  5  Watts,  546 ;, 
Allison  V.  Delaware  Coal  Company,  5  Whart.  482;  Aramant  v.. 
Turnpike-road  Company,  13  Serg.  &  Rawle,  210 ;  Schuylkill  Navi- 
gation Company  v.  Thoburn,  7  lb.  411 ;  Schuylkill  Navigation  Com- 
pany V.  Kittera,  2  Rawle,  438 ;  Rogers  v.  Bradshaw,  20  Johns.  735 ; 
Jerome  v.  Ross,  7  Johns.  Ch.  343 ;  4  Wend.  650 ;  13  G.  HI.  ch.  38,  § 
17 ;  3  G.  IV.  ch.  126,  §  7 ;  8  G.  IV.  ch.  24,  §  15 ;  Woohych  on  Ways,, 
14,  58,  110,  117, 122;  Cro.  Car.  266;  1  And.  234;  The  King  v.  Sev- 
ern Railroad  Company,  2  B.  &  Aid.  646 ;  The  King  v.  Tippett,  3  lb. 
193;  M'Clenachan  v.  Curwin,  6  Binn.  514;  3  Yeates,  373;  Beekmaa 
V.  Saratoga  Raihoad  Company,  3  Paige,  45 ;  3  Fairf,  222 ;  4  Ohio, 
206;  3  Yerger,  41,  52;  2  Porter's  Louis.  R.  296;  2  N.  Hamp.  25;  1 
Nott  &  M' Cord,  387;  2  Devereux  &  Butler,  451;  Am.  Law  Mag: 
(Jan.  1845),  264 ;  1  Wend.  53 ;  In  the  matter  of  the  District  of  the 
City  of  Pittsburg,  2  Watts  &  Serg.  322 ;  WiUiams  v.  Sheldon,  10. 
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Wend.  657 ;  Harvey  v.  Thomas,  10  "Watts,  66 ;  Emerick  v.  Harris,  1 
Binn.  416,  424;  Petition  of  Mayor,  &c.  of  N.  York,  20  Johns.  269. 

The  opinion  of  the  court  was  delivered  by 

SEEfiBANT,  J.  This  case  does  not  require  the  determination  of 
those  grave  questions,  which  have  been  treated  of  in  the  argument, 
concerning  the  power  of  the  legislature  under  the  constitution  to 
take  away  private  property  for  public  use.  The  legislature  of  Penur 
sylvania  in  passing  laws  incorporating  companies  for  constructing 
canals  and  railroads,  has  invariably  conformed  to  the  injunction  of 
the  constitution,  by  providing  means  for  ascertaining  the  compensa- 
tion to  be  made  to  owners  and  compelling  its  payment ;  and  the  act 
of  assembly,  now  under  consideration,  does  not  differ,  in  that  respect, 
from  others  of  a  similar  nature.  The  only  question  is  the  true  con- 
struction .of  the  act  of  assembly. 

This  act  was  passed  on  the  17th  February,  1831.  The  15th  sec- 
tion enacts  that  in  case  of  disagreement  of  the  owners  and  company 
on  the  compensation,  and  if  they  cannot  agree  on  the  viewers,  the 
court  of  common  pleas  may  appoint  six  men  to  estimate  the  damage, 
whose  report  being  confirmed,  judgment  shall  be  entered  thereon. 
"  Provided  that  either  party  may  appeal  to  the  court  within  thirty 
days  after  such  report  may  have  been  filed  in  the  prothonotary's  ofiice 
of  the  proper  county,  in  the  same  manner  as  appeals  are  allowed  by 
the  provisions  of  the  arbitration  act  of  the  year  1810 ;  and  upon  the 
coming  in  of  such  report  and  the  confirmation  thereof,  or  upon  fiijal 
judgment  or  appeal  therefrom,  and  the  said  company  paying  to  such 
owner  the  sum  in  such  report  or  judgment  specified,  in  full  compen- 
sation for  said  lands  or  for  the  injury  sustained  as  aforesaid,  the  said 
company  shaU ,  become  seized  of  the  same  estate  in  the  said  lands 
which  the  owner  held  in  the  same,  and  they  and>  all  who  act  under 
them,  shall  be  acquitted  and  fireed  from  all  responsibility  for  and  on 
account  of  such  injury :  Provided,  upon  payment  or  tender  of  pay- 
ment by  the  said  company,  of  the  sum  specified  in  the  report  of  said 
viewers  or  appraisers  to  the  owner  of  said  land,  the  said  president 
and  managers  of  said  company,  their  agents  or  contractors  for  making 
or  repairing  the  said  road,  may  immediately  take  and  use  the  same 
without  awaiting  the  issue  of  proceedings  as  hereinbefore  pre- 
scribed." 

This  section  is  certainly  confused  and  obscure,  and  indeed  may  be 
said  to  be  unintelligible ;  but  interpreting  it  according  to  its  obvious 
meaning '  and  intent,  and  by  a  comparison  with  former  acts,  it  be- 
comes perspicuous  and  consistent.  The  object  of  the  enactment  is 
to  provide  a  satisfactory  mode  of  assessing  the  damages  when  the 
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parties  cannot  agree ;  in  the  first  place  by  six  viewers  appointed  by 
the  court,  with  a  right  of  appeal  to  either  party,  and  on  payment  by 
the  company  of  such  sura  as  becomes  ascertained  and  fixed,  they  are 
to  be  seized  of  the.  estate  in  the  land.  This  sum  may  be  fixed  by  a 
report  of  the  viewers  not  appealed  from ;  in  which  case  the  company 
can  at  once  make  the  payment  or  tender,  and  the  right  vests.  But 
when  an  appeal  takes  place,  the  sum  is  not  fixed  till  final  judgment, 
and  the  company  cannot  pay  it  till  then.  The  appointment  of  view- 
ers, and  a  report  by  them  is  a  matter  ordinarily  soon  disposed  of,  and 
the  company  may  well  wait  till  that  is  done,  before  they  commence 
their  wbrk.  But  where  there  is  an  appeal  to  a  court  and  jury,  it  is 
well  known  considerable  dfelay  occurs  in  carrying  on  and  terrhinating 
the  trial,  and  it  might  be  exceedingly  injurious  to  the  undertaking,  if 
the  company  should  be  compelled  to  wait  its  result  before  they  could 
use  the  route.  There  is,  therefore,  given  to  them  as  a  temporary 
favor,  prior  to  final  judgment,  and  without  waiting  its  result,  a  quali- 
fied right  to  enter  upon  and  use  the  road  in  the  mean  while,  and  until 
they  can  know  by  the  result  6f  the  final  judgment  what  sum  they 
are  to  pay.  When,  however,  final  judgment  is  rendered,  they  are  to 
pay  the  sum  fixed  by  it.  Their  temporary  right  of  user  then  ceases, 
and  they  are  to  become  seized  of  the  soil  on  payment  of  the  amount 
of  the  judgment.  This  payment  is  a  condition  precedent  which  they 
are  bound  to'  perform,  or  else  they  lose  all  right  in  the  land  of  every 
description.  Their  temporary  right  of  user  as  a  way  ceases  on  the 
rendition  of  final  judgment,  and  their  right  to  the  soil  is  to  take  place 
only  on  payment  of  the  amount  of  the  judgment.  They  cannot  hold 
"the  land  in  fee  and  yet  refuse  to  pay  the  judgment,  any  more  than 
they  can  where  there  is  a  report  of  viewers  unappealed  from.  The 
first  proviso  indicates  the  terms  on  which  the  company  shall  become 
seized  of  the  soil;  the  second  is  to  give  them  the  temporary  use 
in  case  of  an  appeal,  until  the  amount  shall  be  fixed  by  final  judg- 
ment. 

The  whole  confusion  in  the  15th  section,  arises  from  the  use  of  the 
word  or  in  the  first  proviso,  "  upon  final  judgment  or  appeal  there- 
from," which  it  seems  evident  has  been  used  instead  of  on.  If  this 
substitution  is  made,  the  whole  is  intelligible  and  plain:  and  that  it 
ought  to  be  may  be  inferred  from  various  considerations.  In  the  first 
place,  the  absurdity  of  saying  "  on  final  judgment  or  appeal  there- 
from," there  being  no  such  thing  as  appeal  allowed  from  final  judg- 
ment, but  only  fi-om  the  report  of  viewers.  In  the  next  place,  in  all 
the  former  raUroad  acts,  this  proviso  is  verbatim  the  same,  except  that 
the  word  on  is  used  and  not  or,  which  induces  the  belief  that  or  has 
crept  in  by  inadvertence.     See  the  act  of  8th  April,  1826,  incorporat- 


244  AMERICAN   RAILWAY   CASES. 

Levering  v.  Philadelphia,  Germantown,  and  Norristown  Railroad  Co. 

ing  The  Danville  and  Pottsville  Railroad  Company;  Act  of  11th 
April,  1827,  incorporating  The  Oxford  Railroad  Company;  Act  of 
16th  March,  1830,  incorporating  The  Philipsburg  and  Juniata  Rail- 
road Company ;  Act  of  6th  April,  1830,  incorporating  the  Middleport 
and  Penn  Creek  Railroad  Company ;  Act  of  7th  April,  1830,  incor- 
porating the  Beaver  Meadow  Railroad  Company. 

The  subject  wiU  receive  further  illustration  by  noticing  the  former 
proviso  in  the  acts  prior  to  the  one  now  under  consideration,  and 
which  was,  so  far  as  I  have  been  able  to  ascertain,  the  first  act  of 
assembly  in  which  the  proviso  was  altered  to  its  present  shape.  The 
proviso  in  former  acts  was  this :  "  Provided,  That  the  payment  of 
damages  aforesaid,  for  land  through  which  the  said  road  may  be  laid, 
shall  be  made  before  the  said  company,  or  any  person  under  their 
direction,  or  in  their  employ,  shall  be  authorized  to  enter  upon  and 
break  ground  in  the  premises,  except  for  the  purpose  of  laying  out 
and  surveying  such  road,  unless  the  consent  of  the  owner  of  such 
land  be  first  obtained."  Thus  prior  to  the  act  of  17th  February, 
1831,  incorporating  the  Philadelphia,  Germantown,  and  Norristown 
Railroad  Company,  no  railroad  company  could  even  enter  and  break 
the  ground,  until  they  paid  the  damages  to  the  owner ;  but  by  the 
modification  of  the  proviso,  they  obtained 'the  privilege,  when  a  delay 
was  occasioned  by  an  appeal,  to  enter  and  temporarily  use  the  land : 
but  it  never  was  intended  to  give  them  a  right  to  the  seizin  of  the 
soil  without  paying  for  the  land  at  all.  If  the  company  are  not  able 
or  not  willing  to  pay  for  the  land  on  the  rendition  of  final  judgment, 
they  must  give  it  up. 

Judgment  reversed  and  judgment  for  plaintiff  with  stay  of  execution 
for  six  months  as  per  special  decree,  February  27, 1845. 
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The  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company 

V.  Trimble.^ 

Eastern  District,  December  Term,  1838. 

Assessment  of  Damages  —  Report  of  Jury. 

An  act  of  assembly  incorpoi-ating  a  railroad  company,  authorized  them  to  enter  upon  the 
land  of  private  persons,  for  the  purpose  of  laying  out  the  road,  and  to  take  possession  of 
so  much  as  should  be  necessary  for  constructing  the  road.  It  also  declared  that  if  the 
parties  could  not  agree  as  to  the  value  of  the  land,  &c.,  the  court  of  common  pleas  should 
appoint  twelve  persons  to  value  the  same,  who  should  take  an  oath,  &c.,  justly  and  im- 
partially to  value  the  same,  taking  into  consideration  the  advantages  as  well  as  the  disad- 
vantages arising  from  the  road,  and  who  should  make  a  report  within  a  certain  time,  By 
another  section  it  was  made  the  duty  of  the  company  to  provide  and  keep  in  repair  a 
suitable  passage  across  the  road  whenever  the  railroad  should  intersect  a  farm.  On  a 
petition  praying  the  court  to  appoint  persons  to  assess  the  damage  sustained  by  the  peti- 
tioner, in  consequence  of  the  occupation  of  a  part  of  his  land  by  the  railroad,  it  was  held, 
1.  That  it  was  not  necessary  for  the  jury  to  return  a  valuation  of  the  land  occupied,  nor 
of  the  material  tajsen  in,  the  construction  of  the  road,  or  of  the  sum  allowed  for  other 
injuries.  2.  That  it  was  not  necessary  for  them  to  state  the  quantity  of  land  taken  for 
the  road,  nor  to  give  a  description  of  the  same.  3. '  That  the  jury  had  iio  right  to  include 
any  claims  for  bridges ;  and  therefore  that  the  report  was  bad  in  assessing  damages  to  the 
petitioner  for  a  bridge  for  the  use  of  the  premises. 

This  was  a  certiorari  to  the  court  of  common  pleas  of  Delaware 
county,  to  remove  the  proceedings  in  the  matter  of  the  petition  of 
Lewis  Trimble,  for  a  jury  to  assess  the  damages  done  to  his  land  by 
the  Philadelphia,  "Wilmington,  and  Baltimore  Railroad  Company. 

By  the  11th  section  of  the  act  of  the  legislature  of  Pennsylvania 
on  the  2d  of  April,  1831,  to  incorporate  "  The  Philadelphia  and  Dela- 
ware County  Railroad  Company,"  the  name  of  which  was  after- 
wards changed  to  "  The  Philadelphia,  Wilmington,  and  Baltimore 
Railroad  Company,"  it  was  declared,  "  That  it  shall  and  may  be  law- 
ful for  the  said  company,  their  officers,  engineers,  and  agents,  to  enter 
upon  any  lands  for  the  purpose  of  exploring,  surveying,  and  locating 
the  route  of  the  said  railroad,  doing  thereto  no  unnecessary  damage ; 
and  when  the  said  route  shall  be  determined  by  the  said  company,  it 
shall  be  lawful  for  the  said  company,  their  agents,  officers,  engineers, 
contractors,  and  servants,  at  any  time  to  enter  upon,  take  possession 
of,  and  use  such  land ;  and  also  to  takerfrom  any  land  in  the  neighbor- 
hood, gravel,  stone,  wood,  and  other  materials  for  the  purpose  of  con- 


1  4  Wharton's  Beports,  47. 
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structing  and  maintaining  such  railroad,  subject,  however,  to  such 
compensation  as  said  company  may  have  agreed  to  pay  therefor,  or 
as  shall  be  asceri;ained  in  the  manner  hereinafter  respectively  di- 
rected." 

%  The  12th  section  enacted,  "  That  when  the  said  company  cannot 
agree  with  the  owner  or  owners  of  such  required  land  for  the  pur- 
chase thereof,  or  for  the  damages  sustained  by  such  owner  or  owners, 
or  as  to  the  compensation  to  be  paid  to  the  owner  or  owners  of  any 
sand,  gravel,  stone,  wood,  or  other  material  taken  for  the  purpose 
aforesaid,  or  where,  by  reason  of  legal  incapacity,  or  absence  of  any 
such  owner  or  owners,  no  such  agreement  or  purchase  can  be  made, 
the  court  of  common  pleas  for  the  proper  county,  on  appUcation 
thereto,  by  or  on  behalf  of  either  party,  at  the  costs  and  charges 
of  said  company,  shall  nominate 'and  appoint  twelve  discreet  and  dis- 
interested persons  of  the  said  county,  and  shaU  issue  a  precept  to  the 
sheriff  of  the  said  county,  to  summon  the  said  twelve  persons,  to 
meet  on  the  land  so  required,  or  from  whence  the  said  materials  shall 
or  may  be  taken,  at  a  day  to  be  expressed  in  the  warrant,  not  less- 
than  ten  nor  more  than  twenty  days  thereafter ;  and  the  sherifF,  upon 
receiving  the  said  warrant,  shall  forthwith  summon  the  said  twelve 
persons,  and  shall  give  at  least  eight  days'  notice  to  the  respective 
parties ;  and  the  said  sherifF  shall  attend  at  the  time  and  place  named 
in  the  warrant,  and  when  nine  or  more  of  the  said  persons, shall  have 
appeared,  shall  in  the  case  of  land  so  required,  administer  to  each  of 
them  an  oath  or  affirmation,  '  that  he  will  faithfully,  justly,  and  im- 
partially value  the  land  occupied  or  required  for  such  railroad,  or  other 
works,  and  all  damages  which  the  owner  or  owners  shall  sustain,  or 
may  have  sustained  by  reason  of  the  construction  of  the  said  rail- 
road and  other  works,  taldng  into  consideration  the  advantages  as 
well  as  the  disadvantages  of  the  same  to  the  said  owner  or  owners, 
according  to  the  best  of  his  skill  and  judgment ;  and  (in  case  of  ma- 
terials taken  for  the  purpose  aforesaid)  that  he  wiU  faithfully,  justly, 
and  impartially  value  the  said  materials  so  taken,  and  fix  the  rate  of 
compensation  to  be  paid  therefor  by  the  said  company  to  the  said 
owner  or  owners,  taking  into  consideration  the  advantages  as  well  as 
the  disadvantages  arising  from  the  construction  of  such  railroad  and 
other  works,  to  the  said  owner  or  owners,  according  to  the  best  of  his 
skill  and  .judgment;'  whereupon  the  said  persons  shall  proceed  to 
view  the  land  so  required,  or  the  place  from  whence  such  materials 
shall  or  may  be  taken,  as  the  case  may  be,  and  to  hear  the  evidence 
of  the  respective  parties,  and  their  verdict,  signed  by  the  sherifF,  and 
at  least  seven  of  the  jury,  shall  be  returned  by  the  sherifF  within 
five  days  thereafter,  to  the  prothonotary  of  the  said  county,  who  shall 
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file  the  same ;  and  the  said  sheriff  and  persons  shall  be  entitled  to 
the  like  fees  for  their  respective  services,  as  are  allowed  in  the  execu- 
tion of  an  order  issued  by  the  orphans'  court,  for  the  valuation  of 
land  of  an  intestate,  under  the  intestate  laws  of  this  Common- 
wealth." « 

The  13th  section  provided,  "  That  either  party  shall  be  at  liberty  to 
make  exceptions  to  any  verdict  rendered  according  to  the  provisions 
of  the  preceding  section,  within  twenty  days  after  the  same  shall  be 
returned  and  filed  by  the  prothonotary  as  aforesaid ;  which  exceptions 
shall  be  heard  by  the  court  of  common  pleas  of  the  proper  county, 
who  may  either  affirm  or  set  aside  the  same  as  shall  be  lawful  and 
right,  and  if  no  such  exceptions  be  filed  within  twenty  days,  or  if  any 
verdict  be  affirmed,  then  the  verdict  shall  stand  as  a  judgment  against 
the  party  against  whom  it  is  given,  but  if  any  such  verdict  be  set 
aside  by  the  court,  a  new  precept  shall  issue  to  the  sheriff,  in  the 
manner  before  specified:  Provided,  "that  upon  the  subsequent  pro- 
ceedings, if  the  party  excepting  does  not  recover  a  verdict  more 
favorable  than  the  verdict  so  excepted  to  and  set  aside,  such  party 
shall  pay  all  costs  of  such  subsequent  proceedings." 

The  14th  section  declared,  "  That  it  shall  be  the  duty  of  the  said 
company  to  construct  and  keep  in  repair  good  and  sufficient  passages 
across  the  said  railroad,  where  any  public  roads  shall  intersect  and 
cross  the  same,  so  that  the  passage  of  carriages,  horses,  persons,  and 
cattle  along  the  said  roads,  shall  not  be  obstructed ;  and  also  when 
the  said  railroad  shall  intersect  any  farm,  to  provide  and  keep  in  re- 
pair a  suitable  passage  for  the  use  of  the  said  farm." 

On  the  1st  of  March,  1838,  Lewis  Trimble  presented  a  petition 
to  the  court  of  common  pleas  of  Delaware  county,  setting  forth, 
"  That  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Com- 
pany, by  themselves,  their  agents,  officers,  engineers,  contractors,  and 
servants,  have, entered  upon,  taken  possession  of,  and  used  certain 
lands  in  the  township  of  Ridley,  in  the  county  of  Delaware,  for  the 
purpose  of  constructing  and  maintaining  the  railroad  of  the  said 
company  thereon.  That  the  petitioner  then  was,  and  still  is,  the 
owner  of  the  said  lands.  That  the  said  company  cannot  agree  with 
the  owner  or  owners  of  the  said  land,  for  the  purchase  thereof,  or  for 
the  damages  sustained  by  such  owner  or  owners.  Your  petitioner, 
therefore,  makes  this  his  application  to  the  court  of  common  pleas  of 
Delaware  county,  requesting  that  in  his  .behalf,  and  at  the  costs  and 
charges  of  the  said  company,  the  said  court  will  appoint  twelve  dis- 
creet and  disinterested  persons  of  the  said  county,  and  will  issue  a 
precept  to  the  sheriff  of  the  said  county,  to  summon  the  said  twelve 
persons  to  meet  on  the  said  land,  on  a  day  to  be  expressed  in  the 


248  AMEEICAN  RAILWAY   CASES. 

Philadelphia,  Wilmington,  and  Baltimore  Eailroad  Co.  v.  Trimble. 

■warrant;  not  less  than  ten,  nor  more  than  twenty  days  thereafter, 
and  to  further  proceed  thereon  according  to  law,  for  the  purpose  afore- 
said." 

On  the  same  day  the  court  appointed  twelve  persons  of  the  county, 
for  the  purposes  set  forth  in  the  petition,  who,  on  the  5th  of  April 
following,  made  the  following  return :  — 

"  We,  Oborn  Lewis,  Esq.,  Joel  Evans,  John  L.  Pearson,  Esq.,  Enos 
Sharpless,  William  Painter,  John  Lewis,  Nicholas  Fairlamb,  Min- 
shall  Pamter,  John  Afflick,  Esq.,  Edward.  Garrett,  and  Eli  D.  Pierce, 
eleven  of  the  jurors  appointed  by  the  court,  and  named  in  the  an- 
nexed warrant,  having  met  agreeably  thereto,  and  having  been  duly 
affirmed  according  to  the  form  prescribed  by  the  act  of  assembly,  did 
proceed  to  view  the  land  of  Lewis  Trimble,  (petitioner  in  said  pre- 
cept named,)  so  occupied  or  required  for  the  Philadelphia,  Wilming- 
ton, and  Baltimore  Railroad;  ajid  having  heard  the  evidence  of  the 
respective  parties,  and  taking  into  consideration  the  advantages  as 
well  as  disadvantages  of  the  said  railroad  to  the  said  Lewis  Trimble, 
do  adjudge  that  the  said  Lewis  Trimble  has  sustained  damages  by 
reason  of  the  construction,  of  the  said  railroad,  to  the  amount  of 
$2,800,  including  all  claims  by  him  for  a  bridge  for  the  use  of  the 
said  premises.  In  witness  whereof,  the  sheriff,  and  the  jurors  afore- 
said, have  signed  this  verdict  the  5th  day  of  April,  A.D.  1838." 

On  the  25th  day  of  April,  1838,  the  following  exceptions  were 
filed:  — 

"  1.  The  jury  have  not  returned  a  valuation  of  the  land  of  the  said 
petitioner,  occupied  by  the  said  railroad,  but  have  assessed  the  dam- 
ages generally  at  the  sum  of  $2,800,  without  stating  the  value  of  the 
land,  or  the  injuries  for  which  damages  were  allowed. 

"  2.  The  jury  should  have  reported  the  value  of  the  land  occupied 
by  the  said  road,  and  the  damages  allowed  for  other  injuries  sepa- 
rately ;  and  so  of  the  materials  used  in  its  construction. 
'  "  3.  The  damages  are  exorbitant,  and  were  assessed  without  any 
evidence  prodbced  before  the  jury,  of  the  value  of  the  land,  or  of  the 
injuries  for  which  damages  were  claimed  and  allowed;  but  upon  the 
allegations  of  the  party  or  his  counsel. 

"  4.  The  nature  of  the  injuries  for  which  damages  are  allowed^  is 
not  set  forth  in  the  petition,  writ,  or  verdict.  ' 

"  5.  The  jury  allowed  damages  for  alleged  injuries,  not  provided  for 
by  the  act  of  assembly,  and  which,  if  proved,  did  not  constitute 
.proper  subjects  for  their  inquiry. 

"6.  The  jury  allowed  interest  upon  unliquidated  damages,  and 
assumed  the  power  of  maldng  allowance  for  bridges,  and  have  in- 
eluded  in  the  amount  of  damages  reported,  all  claims  by  the  peti- 
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tioner  for  bridges  for  the  use  of  the  said  premises,  —  which  they  had 
no  right  to  do. 

"  7.  The  jury  did  not  take  into  consideration  the  advantages  of  the 
said  road  to  the  petitioner,  and  disregsirded  the  correct  rule  for  the 
assessment  of  damages  in  such  cases,  which  is  the  difference  between 
what  the  land  would  sell  for  unaffected  by  the  road,  and  what  it 
would  sell  for  at  the  time  the  road  was  finished.  The  difference 
should  be  the  measure  of  compensation. 

"  8.  The  jury  should  have  stated  the  quantity  of  land  occupied  by 
the  said  road,  as  weU  as  the  value  thereof,  neither  of  which»is  stated 
in  the  verdict. 

"  9.  Joel  Evans,  one  of  the  jurors,  had  been  employed  by  the  said 
petitioner,  to  survey  the  ground  occupied  by  the  said  road,  before  he 
was  affirmed  upon  the  said  jury,  a  circumstance  which  was  unknown 
to  the  company  at  the  time  he  was  qualified." 

On  the  28th  of  August,  1838,  after  argument,  the  court  of  com- 
mon pleas  (by  Darlington,  President)  delivered  the  following 
opinion :  — 

"  In  all  these  cases  the  jurors  have  examined  and  reported,  that 
they  have  allowed  to  each  of  the  petitioners  a  gross  sum  in  damages, 
*  including  all  claims  by  them,  for  bridges  for  the  use  of  the  said  prem- 
ises.' The  company  take  exception  to  this,  on  the  ground  that  the 
legitimate  object  of  inquiry  before  the  jury,  as  pointed  out  by  their 
oaths,  was  '  faithfully,  justly,  and  impartially  to  value  the  land  occu- 
pied or  required  for  such  railroad  or  other  works,  and  all  damages 
which  the  owner  or  owners  shall  sustain,  or  may  have  sustained  by 
reason  of  the  construction  of  the  said  railroad  or  other  works,  taking 
into  consideration  the  advantages  as  well  as  disadvantages  of  the 
same  to  the  said  owner  or  owners;'  and  contend  that  any  additional 
allowance  beyond  this  for  a  bridge  or  bridges,  proposed  to  be  either 
built  or  dispensed  with,  or  any  estimate  of  damages  including  a  pro- 
spective claim  for  bridges,  is  without  the  pdle  of  their  duty,  and  vi- 
tiates their  finding. 

"By  the  14th  section  of  the.  act  incorporating  the  original  com- 
pany, (Pamph.  Laws  of  1830, 1831,  p.  359,)  it  is  expressly  enjoined 
upon  them,  that  when  the  said  railroad  shall  intersect  any  farm,  they 
shall '  provide  and  keep  in  repair  a  suitable  passage  for  the  use  of  the 
said  farm,'  thus  imposing  upon  them,  in  my  apprehension,  a  lasting 
obligation,  coeval  with  the  existence  of  the  road  itself,  to  afford  a 
sufficient,  necessary  communication,  from  one  part  of  the  farm  to  the 
other,  without  prescribing  any  particular  mode ;  whether  by  passing 
oVer  it  on  a  level  at  one  place  where  thfire  may  be  no  cutting  or  em- 
bankment, by  a  bridge  over  a  deep  excavation,  by  a  gradual  slope 
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into  and  out  of  a  smaller  one,  or  a  passage  by  a  tunnel  or  otherwise 
under  a  high  embankment :  all  the  company  are  bound  to  do,  is  to 
'  provide  and  keep  in  repair  a  suitable  passage  for  the  use  of  said 
farm;'  and  this  is  a  perpetual  obligation  upon  them.  I  am  of  opinion 
that  it  was  not  within  the  province  of  the  jury  to  allow  any  thing  in 
lieu  of  a  proposed  bridge,  when  it  might  weU  be,  none  ever  was 
claimed,  or  asked  for ;  nor  to  judge  whether  it  might  or  might  not 
be  hereafter  a  suitable  passage,  or  become  from  natural  or  common 
causes  a  necessary  one ;  and  however  praiseworthy  the  desire  of  the 
jury  might  have  been  to  quiet  all  future  possible  litigation,  and,  in 
the  language  of  one  of  them, '  to  preclude  all  claims  upon  the  com- 
pany for  a  bridge  for  the  use  of  the  land  for  all  time  to  come ; '  yet  it 
seems  to  me  that  it  was  a  subject  neither  within  the  scope  of  their 
fluty,  nor  their  oath  of  office,  nor  was  it  submitted  to  them  by  the 
express  agreement  of  both  parties ;  nay,  it  is  in  evidence,  that  at  least 
one  of  the  parties  utterly  disclaimed  all  claims  for  a  bridge,  culvert, 
or  any  thing  else ;  and  yet  the  jury  seem  to  have  thought  he  might 
change  his  mind,  and  proceeded  to  award  to  him  a  large  sum,  includ- 
ing all  claims  for  bridges  for  the  use  of  the  premises :  as  if  to  pre- 
clude any  claim  on  that  account  for  aU  time  to  come.  It  is  not,  in 
my  opinion,  a  sufficient  answer  to  this  objection,  to  say  that  it  does 
not  appear,  that  any  sum,  or  how  much  was  allowed  in  lieu  of  a 
bridge ;  for  the  verdict  of  the  jury  is,  that  they  included  the  claim  for 
bridges  in  the  damages  reported;  neither  is  it  a  satisfactory  one  to 
argue,  that,  if  the  petitioners  accept  the  amount  of  damages  thus 
found,  including  all  claims  for  bridges,  they  would  be  estopped  from 
any  further  claim ;  for  if  a  bridge  be  not  now  nor  ever  will  be  the 
most  eligible  and  suitable  passage,  then  damages  are  allowed  for 
nothing ;  but  if  a  bridge  be  now,  or  hereafter  may  become  a  necessary 
and  most  suitable  passage  for  the  use  of  the  farm,  the  company  will 
be  bound  to  provide  it  and  keep  it  in  repair ;  for  I  apprehend  that 
nothing  short  of  a  release  of  all  claims  secured  by  the  14th  section 
of  the  act  of  assembly,  fully  executed  and  binding  on  the  lands  for 
all  time  to  come,  in  the  hands  of  future  owners,  and  for  that  purpose 
placed  upon  record,  will  exonerate  the  company  from  their  obligation 
to  provide  and  keep  in  repair  a  suitable  passage  for  the  use  of  the 
farm.  For  these  reasons,  and  upon  this  exception  alone,  I  am  of 
opinion,  that  the  verdict  of  the  jury  should  be  set  aside.  The  major- 
ity of  the  court  are,  however,  of  opinion,  that  the  exceptions  ought 
all  to  be  overruled,  and  the  finding  of  the  jury  in  each  case  be  con- 
firmed ;  it  not  appearing  to  them  that  any  thing  was  in  fact  allowed 
for  ' a  bridge  for  the  use  of  the  premises  respectively;'  for  although 
those  words  were  actually  inserted  in  their  finding,  yet  it  appears  to 


SUPREME   COURT  OF   PENNSYLVANIA.  251 

Philadelphia,  ■Wilmington,  and  Baltimore  Kailroad  Co.  v.  Trimble. 

them  it  was  .done  more  out  of  abundant  caution,  and  to  prevent  future 
claini  or  litigation,  than  to  add  a  cent  to  the  amount  of  damages 
they  were  about  to  find  ;  it  does  not  appear  to  them  that  any  claim 
was  distinctly  made  in  either  case,  for  a  bridge  for  the  use  of  the 
farm ;  and  in  the  case  of  Lewis  Trimble,  all  allowance  for  a  bridge, 
culvert,  or  the  like,  was  expressly  disclaimed.  The  exceptions  are 
therefore  overruled,  and  the  reports  confirmed." 

The  proceedings  were  then  removed  to  this  court  by  certiorari,  and 
the  following  exceptions  filed :  — 

"  1.  The  jury  appointed  by  the  court  below  to  estimate  the  dam- 
ages suffered  by  the  petitioner)  did  not  return  a  valuation  of  the  land 
occupied  by  the  railroad ;  nor  of  the  materials  taken  in  the  construc- 
tion thereof,  nor  did  they  state  the  sum  allowed  for  other  injuries ; 
but  assessed  the  damages  generally  at  the  sum  of  twenty-eight  hun- 
dred dollars,  ($2,800). 

"2.  The  jury  did  not  state  the  quai;itity  of  land  taken  by  the  rail- 
road ;  nor  have  they  inserted  in  their  report  a  description  of  the 
same,  whereby  to  conclude  the  petitioner  from  recovering  further  dam- 
ages for  the  same  land. 

"3.  The  jury  assumed  the  power  of  making  an  allowance  for 
bridges,  and  have  included  iii  the  amount  of  damages  reported  'all 
claims  by  the  petitioner  for  bridges  for  the  use  of  the  said  premises,' 
which  they  had  no  right  to  do." 

Mr.  A.  H.  Smith  and  Mr.  Edwards  argued  for  the  appellants. 

Mr.  W.  M.  Tilghman  and  Mr.  B.  Tilghman,  for  the  appellee,  who 
cited  Commonwealth  v.  Macalister,  2  Watts,  190. 

The  opinion  of  the  court  was  delivered  by 

Kennedy,  J.  The  first  exception  is  not  maintainable ;  for,  although 
the  form  of  the  oath  or  affirmation,  required  by  the  12th  section  of 
the  act  incorporating  the  plaintiffs  in  error,  and  providing  for  their 
making  the  road,  requires  the  jury  to  value  the  land  occupied  by  the 
road,  yet  it  also  requires  that  they  shaU,  in  making  their  verdict,  take 
into  consideration  the  advantages  as  well  as  disadvantages  accruing 
to  the  owner  of  the  land  by  reason  of  the  road.  Hence,  it  would 
seem,  not  to  be  the  value  of  the  land  occupied  by  the  road,  that  the 
act  requires  the  jury  to  report  by  their  verdict,  but  the  value  of  the 
damages  sustained  thereby,  and  the  amount  of  compensation  to  be 
made  for  the  same.  Consequently,  iti  is  plain,  that  the  form  of  the 
oath  or  affirmation,  in  requiring  the  jury  to  value  the  land  occupied 
by  the  road,  and  all  the,  damages  which  the  owner  thereof  had  or 
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might  sustain  by  reason  of  the  same,  taking  into  consideration  at  the 
same  time  the  advantages  as  well  as  the  disadvantages  arising  there- 
from to  the  owner  of  the  land,  was  only  intended  as  a  guide  to  the 
jury,  in  regard  to  the  course  they  should  adopt  and  pursue,  in  order  to 
ascertain  whether  any  damage  had  been  or  would  be  sustained  at  all, 
by  the  owner  of  the  land,  and  if  any,  what  amount,  so  that  they  might 
accordingly  report,  by  their  verdict,  the  result  or  conclusion  to  which 
they  were  brought  by  the  course  of  investigation  thus  prescribed. 
That  this  is  all  that  is  required  by  the  act  of  the  jury,  will  appear 
perfectly  manifest,  by  taking  the  case  of  the  owner  whose  land  is 
occupied  in  part  by  the  road,  but  who  is  compensated  for  his  loss  in 
this  respefet,  by  the  advantages  derived  from  it,  in  advancing  the  value 
of  the  residue  of  his  land  to  what,  or  more  than  the  whole  of  it  was 
worth  before.  In  such  case,  it  is  scaA;ely  possible  to  imagine  any 
good  reason  why  the  value  of  the  land  occupied  by  the  road,  should 
be  reported  by  the  jury :  but  it  proves  incontestably,  that  it  is  the 
amount  of  the  damages  that  is  to  be  reported,  when  they  have  been 
sustained,  and  not  the  value  of  the  land  by  the  jury  in  any  case. 
The  jury  then  having  reported  by  their  verdict  here,  the  result  of  their 
inquiry,  showing  that,  in  their  opinion,  the  complainant  below  had 
sustained  damage  to  a  certain  amount,  would  appear  to  have  done 
all  that  is  required  in  this  behalf  by  the  act;  provided  it  does  not 
appear  by  the  report  itself,  to  have  been  founded  upon  a,n  erroneous 
basis,  a  question  which  is  raised  here,  and  will  be  noticed  under  the 
third  exception. 

We  are  also  of  opinion,  that  the  second  exception  is  not  maintain- 
able in  this  case.  The  complainant  below,  it  must  be  observed, 
claimed  compensation  for  so  much  of  his  land  as  was  actually  occu- 
pied by  the  road,  and  not  required  by  the  plaintiffs  in  error  or  com- 
pany, for  the  erection  of  warehouses,  toll-houses,  carriages,  cars,  or 
other  works  and  appendages  necessary  for  their  convenience,  which, 
under  the  provisions  of  the  act,  they  might  have  required,  had  they 
been  necessary.  And  had  any  portion  of  the  complainant's  land 
been  taken  or  required  for  any  or  aU  of  these  latter  purposes,  and  he 
claimed  compensation  for  it,  it  may  be,  that  it  would  have  been 
proper,  if  not  indispensably  requisite,  that  the  extent  of  the  land  so 
required,  should  have  been  made  to  appear  on  the  face  of  the  pro- 
ceedings in  some  way,  so  that  the  limits  of  it  inight  be  capable  there- 
after of  being  ascertained  and  identified.  This,  however,  not  being 
the  case  which  is  presented,  it  is  conceived  that  the  location  and  com- 
pletion of  the  work  of  the  road,  designate,  with  sufficient  certainty, 
the  land  of  the  complainant  below,  which  has  been  taken  by  the 
plaintiffs  in  error  for  the  purpose  of  constructing  the  road. 
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The  third  exception,  however,  we  consider  fatal  to  the  verdict  of 
the  jury  and  the  judgment  of  the  court  thereon.  It  is  evident  from 
the  terms  of  the  verdict,  thai  the  jury  in  assessing  the  damages  at 
$2,800,  which,  in  their  opinion,  the  complainant  below  had  sus- 
tained, have  allowed  to  him  a  portion  of  this  amount,  but  how  much 
does  not  appear,  on  account  of  a  claim  which  he  made  before  them 
against  the  company,  or  plaintiff  in  error,  to  enable  him  to  erect  a 
bridge  over  the  road,  for  the  purpose  of  having  a  convenient  passage 
from  one  part  of  his  farm  to  the  other,  it  being  divided  into  two  parts 
by  the  road.  That  it  is  the  duty  of  the  company  to  make  a  bridge 
over  the  road,  when  requisite  for  such  purpose,  cannot,  I  apprehend, 
be  well  questioned,  for  it  is  expressly  enjoined  upon  them  by  the 
14th  section  of  the  act ;  but  then  the  13th  section,  which  seems  to 
point  out  the  duty  of  the  jury,  and  to  limit  their  authority,  by  desig- 
nating and  referring  specifically,  as  it  were,  to  the  various  matters 
which  they  shall  act  upon,  and  take  into  their  consideration  in  form- 
ing their  verdict,  leaves  the  14th  section  and  every  thing  mentioned 
therein,  entirely  out  of  view.  It  would,  therefore,  be  extending  the 
jvudsdiction  of  the  jury,  beyond  what  the  legislature  must  be  con- 
sidered as  having  intended,  to  include  and  submit  to  the  decision  of 
a  jury,  under  the  provisions  of  the  12th  section,  the  things  mentioned 
in  the  14th  section.  But  if  the  intenti'on  of  the  legislature  in  this 
respect  were  even  doubtful,  it  would  be  unnecessary,  if  not  altogether 
wrong,  to  give  such  extended  construction  to  the  12th  section ;  be- 
cause it  would  tend  to  deprive  the  parties  of  having  any  difference 
arising  between  them  as  to  those  matters  mentioned  in  the  14th  sec- 
tion, determined  by  a  jury  under  the  immediate  advice  and  direction 
of  a  court  learned  in  the  law.  For  if  it  be  the  case,  that  the  com- 
plainant below  is  entitled  under  the  provisions  of  the  14th  section  of 
the  act,  to  have  a  bridge,  erected  by  the  company,  he  is  not  without  a 
remedy,  though  the  act  be  silent  in  regard  to  it,  because  the  common 
law  will  supply  that,  as  in  every  other  case  of  an  existing  legal  right 
on  the  part  of  the  plaintiff  to  demand  the  performance  of  a  duty  by 
the  defendant,  which  the  latter  is  bound  in  law  to  discharge. 

The  proceedings  and  judgment  of  the  court  below  are  therefore 

quashed. 

Proceedings  quashed. 

VOL.  n. — AM.  R.  CA.  22 
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The  Philadelphia,  Gbkmantown,  and  Nokristown  Railroad 
Company  v.  Wilt.^ 

Eastern  District,  December  Term,  1838. 
IN  EEEOE. 

Trespass  vi  et  armis  —  Master  and  Servant. 

Trespass  vi  et  armis  will  not  lie  against  a  railroad  corporation,  for  an  injury  done  to  the 
plaintiff  by  their  locomotive  steam-engine,  whether  such  injury  be  wilful  or  accidental  on 
the  part  of  the  servants  of  the  company,  where  it  does  not  appear  that  the  particular 
injury  was  done  by  the  command  or  with  the  assent  of  the  defendants. 

On  a  writ  of  error  to  the  co^irt  of  common  pleas  of  Delaware  county, 
it  appeared  that  Michael  Wilt  brought  an  action  of  trespass  vi  et 
armis,  in  the  court  of  common  pleas  of  Montgomery  county,  against 
the  Philadelphia,  Germantown,  and  Norristown  RaUroad  Company, 
in  which  the  plaintiff  declared  that  the  defendants  "  on  the  1st  dayof 
February,  A.  D.  1836,  at  the  county  aforesaid,  with  force  and  arms, 
&c.,  with  their  locomotive  steam-engine,  in  and  upon  the  wagon  and 
horses  of  the  said  Michael,  did  run,  and  the  wagon  and  horSes,  and 
the  rnarketing  and  merchandise  in  the  said  wagon  laderf,  together,  of 
the  value  of  two  hundred  and  fifty  dollars,  did  break,  kill,  injure,  and 
destroy,  and  the  person  of  the  said  Michael  then  and  there  did  wound 
and  injure,  and  other  wrongs,"  &c. 

The  defendants  pleaded  not  guilty,  and  justification,  upon  which 
issues  were  joined ;  and  on  the  -19th  of  May,  1837,  on  the  applica- 
tion of  the  defendants,  and  in  pursuance  of  the  act  of  assembly 
passed  on  the  14th  of  April,  1834,  the  cause  was  removed  to  the 
court  of  comm^on  pleas  of  Delaware  county,  where  it  came  on  for 
trial  before  Darlington,  (President,)  on  the  6th  of  June,  1838. 

The  material  facts,  as  they  appeared  on  the  trial,  were  as  fol- 
lows :  — 

On  the  2d  of  January,  1836,  ^s  the  train  of  cars  was  proceeding 
from  the  city  of  Philadelphia  to  Manayunk,  at  the  place  where  the 
raihoad  crosses  the  Eidge  turnpike  near  Robinson's  bridge,  the  loco- 
motive struck  the  plaintifPs  wagon,  upset  it,  tore  off  one  of  the 
wheels,  the  horses  broke  loose,  threw  the  plaintiff  out  on  his  face ; 
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and  one  of  them  was  considerably  injured,  and  died  some  time  in 
February  following,  returning  in  a  wagon  from  the  city  of  Philadel- 
phia, whether  from  the  effects  of  the  injury  did  not  appear :  he  sud- 
denly fell  down  dead  on  the  road.  He  was  a  blind  horse,  valued  by 
some  of  the  witnesses  at  thurty  or  thirty-five  dollars.  At  the  time  the 
train  approached  the  turnpilce,  the  plaintiff  was  crossing  the  railroad 
with  his  wagon,  and  the  engine  struck  it  a  little  in  front  of  the  hub 
of  the  hind  wheel.  There  was  no  dispute  about  the  wagon  having 
been  struck  by  the  locomotive,  though  the  witnesses  differed  in  opin- 
ion as  to  the  practicability  of  seeing  the  wagon  on  the  turnpike  from 
the  cars  as  it  approached.  Some  thought  it  might  be  seen  by  the 
person  on  the  engine ;  others  thought  not  until  the  train  came  vsdthin 
a  short  distance  of  the  turnpike.  There  was  a  ridge  or  bank  between 
the  railroad  and  turnpike,  which  intercepted  the  view  from  one  to  the 
other.  It  was  admitted  that  the  engineer  was  in  the  employment  of 
the  company,  that  the  cars  and  locomotive  belonged  to  them,  and 
were  under  the  care  and  management  of  the  engineer,  on  the  day 
and  at  the  time  the  accident  occurred. 

The  witnesses  on  the  part  of  the  defendants  deposed,  that  when 
the  train  arrived  at  Robinson's  bridge,  about  two  hundred  yards  from 
the  crossing,  the  bell  of  the  engine  was  rung  as  was  usual,  to  give 
persons  travelling  on  the  turnpike  notice  that  the  train  was  approach- 
ing the  crossing.  The  steam  was  shut  off  the  engine  on  account  of 
the  road  being  down  grade.  When  the  engine  approached  within 
about  fifty  yards  of  the  turnpike,  the  wagon  was  seen  going  fast  up 
to  the  crossing,  and  a  witness  stated  that  he  was  whipping  his  horses 
to  get  over  ahead  of  the  engine.  The  moment  the  engineer  saw  the 
wagon,  he  directed  the  breaks  to  be  applied,  reversed  the  engine,  and 
let  off  the  steam.  The  breaks  were  instantly  applied  to  the  cars  and 
the  tender.  The  engineer  stated  that  he  did  every  thing  that  could 
be  done  to  avoid  coming  in  collision  with  the  wagon,  that  it  was  im- 
possible for  him  to  see  it  before  he  directed  the  breaks  to  be  applied ; 
and  that  persons  on  the  turnpike  can  see  a  much  greater  distance  on 
the  railroad  when  approaching  it,  than  those  on  the  railroad  can 
see  on  the  turnpike.  The  speed  of  the  engine  at  the  time  did  not 
exceed  eight  or  ten  miles  an  hour.  The  collision  was  unavoidable. 
Such  was  the  testimony  of  the  conductor  of  the  cars,  engineer,-  fire- 
men, and  a  witness  who  happened  accidentally  to  be  on  the  road  at 
the  time.  The  bell  was  rung  agreeably  to  the  instructions  of  the 
company,  which  directed  that  it  should  be  rung  at  one  hundred  yards 
from  the  crossing. 

Upon  this  evidence,  the  defendant's  counsel  requested  the  court  to 
charge  the  jury,  — ^^ 
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« 1.  That  the  plaintiff  cannot  recover  in  the  present  form  of  action, 
upon  the  evidence  in  this  case. 

"  2.  The  defendants  are  not  responsible  for  the  act  of  their  agent, 
unless  he  were  guUty  of  negligence  or  unskilfulness  in  the  manage- 
ment of  his  engine,  by  reason  whereof  the  injury  ensued. 

"  3.  The  defendants  are  not  liable,  if  the  jury  shall  be  of  opinion 
that  the  injury  was  the  result  of  an  unavoidable  accident." 

The  learned  judge,  however,  charged  in  substance,  that,  — 

"  1.  A  corporation  may,  by  their  servants,  agents,  or  engineers,  (and, 
indeed,  in  no  other  way,)  commit  a  trespass,  and  an  action  of  tres- 
pass will  lie  against  them  for  forcible  injuries  against  the  lands,  goods, 
or  person  of  another ;  and  the  evidence  in  this  case,  if  accredited  by 
the  jury,  is  sufficient  to  sustain  the  action  of  trespass  vi  et  armis. 

"  2d  and  3d.  The  action  being  properly  for  a  trespass  vi  et  armis, 
the  defendants  are  liable  for  damages  arising  from  the  immediate  act 
of  violence,  whether  it  be  the  breaking  of  a  wagon,  injury  to  the 
horse,  injury  to  the  lading,  or  injury  to  the  person  of  the  plaintiff; 
and  this,  whether  the  injury  were  committed  wilfully  or  accidentally. 
It  is  the  duty  of  the  defendants  so  to  use  their  own  rights  or  property 
a5  not  to  injure  others ;  and  unless  the  plaintiff  wantonly  placed,  or 
continued  himself  or  his  property  in  the'  way  of  destruction,  he  is 
entitled  to  damages,  to  be  assessed  by  the  jury,  for  the  injury  done  to 
it,  whether  it  be  wilfully,  carelessly,  or  accidentally." 

The  jury  found  for  the  plaintiff,  and  the  defendants  having  re- 
moved the  jecord  to  this  court,  filed  the  following  specification  of 
errors :  — 

"  1.  The  court  below  erred  in  charging  the  jury  on  the  first  point 
submitted  to  them. 

"  2.  In  refusing  to  charge  the  jury  that  the  law  was  as  stated  in  the 
defendants'  second  point,  and  in  charging  that  they  were  liable, 
whether  the  injury  were  committed  wilfully  or  accidentally. 

"  3.  In  refusing  to  charge  the  law  as  stated  in  the  third  point  sub- 
mitted to  them. 

"4.  The  court  erred  in  charging  the  jury,  'that  unless  the  plaintiff 
wantonly  placed,  or  continued  himself  or  his  property  in  the  way  of 
destruction,  he  was  entitled  to  damages  for  the  injury  done  to  it,  and 
that  whether  it  was  done  wilfuUy,  carelessly,  or  accidentally.'" 

Mr.  Miles,  for  the  plaintiff. 

The  Philadelphia,  Germantown,  and  Norristown  Eaih-oad  Com- 
pany, was  incorporated  by  an  act  of  assembly  passed  in  1831,  which 
authorized  them  to  construct  the  road,  and  to  make  use  of  locomo- 
tive steam-engines,  for  the  purpose  of  transporting  passengers  and 
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merchandise.  The  evidence  proved  that  the  injury  was  entirely  acci- 
dental, on  the  part  of  the  conductor  and  engineer,  and  that  every 
proper  precaution  was  taken. 

1.  It  is  well  settled  that  trespass  will  not  lie  against  a  master  for 
an  injury  done  by  his  servant,  unless  where  he  is  present  and  gives 
express  directions.  Morley  v.  Gainsford,  2  Hen.  Blackst.  44 ;  Day  v. 
Edwards,  5  Term  R.  648;  Savignac  v.  Roome,  6  lb.  125;^  Jones  v. 
Hert,  Salk.  441 ;  2  Dane's  Abr.  494. 

2.  Where  the  principal  is  liable  for  the  conduct  of  the  agent,  it  can 
only  be  by  action  on  the  case.  Leame  v.  Bray,  5  Esp.  Cas.  18 ;  HuU 
V.  Pritchard,  3  Camp.  187 ;  Rogers  v.  Ingleby,  5  Bos.  &  Pull.  117 ; 
Barnes  v.  Hurd,  11  Mass,  R.  57 ;  Vail  v.  Lewis,  4  Johns.  R.  450 ; 
Craft  V.  Wilson,  4  Barn.  &  Aid.  592;  M'Mahon  v.  Prichett,  1  East, 
106 ;  Taylor  v.  Rainbow,  1  Mass.  R.  145 ;  Ogle  v.  Barnes,  8  Term 
R.  192;  Tripe  v.  Potter,  6  lb.  128;  2  Dane's  Abr.  195. 

3.  It  was  a  good  defence  to  show  that  the  injury  was  the  result  of 
an  unavoidable  accident,  happening  in  the  course  of  a  lawful  busi- 
ness. The  evidence  was,  that  the  company  had  caused  notices  to  be 
placed  on  each  side  of  the  road  cautioning  travellers  to  look  out  for 
the  engine,  and  had  given  direction  to  their  engineer  to  ring  their 
beU  on  approaching  the  cross-road,  which  was  proved  to  have  been 
done  in  this  case.  The  direction  of  the  learned  judge  on  this  point, 
was  not  sustained  by  the  authorities.  Beckwith  v.  Shoreditch,  4 
Burr.  2092 ;  Bussy  v.  Donaldson,  4  Dall.  206. 

Mr.  Til^hman,  contra. 

The  question  below  was  not  one  of  wilfulness  on  the  part  of  the 
engineer,  but  of  "gross  carelessness.  The  plaintiff  did  not  charge  the 
directors  with  having  ordered  their  servants  to  do  the  particular  in- 
jury. If  a  corporation  give  general  orders  to  do  a  certain  thing  in  a 
particular  way,  and  an  injury  happens  immediately  from  it,  trespass 
wUl  lie  against  the  corporation,  as  well  as  against  any  other  master. 
Although  the  injury  be  accidental,  yet  if  it  be  immediate,  trespass 
lies.  It  is  certainly  not  necessary  to  cite  any  authority,  to  show  that 
trespass  vi  et  armis  wiR  lie  against  a  corporation.  [Cueia. —  Cer- 
tainly not ;  but  what  you  have  to  show  is,  that  there  is  a  difference 
between  corporations  and  othet  masters  in  respect  to  liability  for  the 
acts  of  thek  servants.]  The  leading  case  on  the  subject  of  liability 
in  trespass  is  Leame  v.  Bray,  3  East,  593,  where  the  action  was  held 
to  lie. 

Mr.  Edwards,  who  was  to  reply,  was  stopped  by  the  court. 

22* 
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The  opinion  of  the  court  was  delivered  by 

Rogers,  J.  If  an  injury  be  done  by  the  act  of  the  party,  at  the 
time,  or  he  be  the  immediate  cause  of  the  injury,  though  it  happen 
accidentally,  or  by  misfortune,  he  is  answerable  in  trespass.  The 
distinction  in  this  form  of  suit,  has  not  turned  either  on  the  lawful- 
ness of  the  act,  from  whence  the  injury  happened,  or  on  the  design 
of  the  party  doing  it,  to  commit  the  injury ;  but  on  the  difference  be- 
tween injuries  direct  and  immediate,  or  mediate  and  consequential : 
in  the  one  instance,  the  remedy  is  by  case ;  in  the  other,  by  trespass. 
Scott  V.  Shephard,  2  Hen.  Blackst.  895 ;  Reynolds  v.  Clarke,  2  Lord 
Ray.  1402 ;  Leame  v.  Bray,  3  East,  593.  Where  the  injury  is  done 
by  the  master  himself,  trespass  will  lie,  whether  the  injury  be  acci- 
dental or  wilful ;  and  the  law  is  the  same  when  suit  is  brought  agaiast 
the  servant  himself,  for  an  act  done  by  him.  A  master  is  not  liable, 
either  in  trespass  or  in  case,  for  the  wilful  act  of  his  servant,  as  by 
driving  his  master's  carriage  against  another  without  his  direction  or 
assent.  But  he  is  liable  to  answer  for  any  damage  arising  to 
another,  from  the  negligence  or  unskilfulness  of  his  servant  acting  in 
his  employ.  But  in  what  form  of  action  is  he  liable  ?  And  the  au- 
thorities are  uniform,  that  case,  and  not  trespass,  is  the  proper  rem- 
edy. When  a  servant  is  in  point  of  law  a  trespasser,  the  master  is 
not  chargeable  as  such,  though  liable  to  make  compensation  for  the 
damage  consequential  from  his  employing  an  unskilful  or  negligent 
servant.  The  employment  of  the  servant,  it  is  true,  is  the  act  of  the 
•  master,  but  from  that  no  immediate  prejudice  arises  to  those  who 
may  suffer  from  his  subsequent  acts.  It  is  accordingly  held,  that 
case,  and  not  trespass,  was  the  proper  remedy,  for  an  injury  done  to 
the  plaintiff's  chaise,  by  the  servant  of  the  defendant  so  negligently 
driving  his  carriage,  that  it  struck  against  the  plaintiff's  chaise  and 
broke  it.  The  court  said,  in  Morley  v.  Gainsford,  2  H.  Bl.  442,  that 
it  was  difficult  to  put  a  case  where  the  master  could  be  considered  as 
a  trespasser,  for  an  act  of  his  servant,  which  was  not  done  at  his 
command.  But  in  the  case  at  bar,  it  is  not  pretended  that  the  act 
was  done  at  the  command  of  the  corporation,  nor  is  there  the  slight- 
est evidence  from  which  their  assent  can  be  implied.  K,  therefore, 
the  defendants,  under  the  circumstances  of  the  case,  are  liable,  it  is 
very  clear  that  it  is  not  in  this  form  of  suit,  but  in  an  action  on  the 
case,  for  the  unskilfulness  or  negligence  of  the  engineer,  who,  at  the 
time  the  injury  was  done,  was  acting  as  the  servant  of  the  company. 

JudgmeM  reversed. 
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Knoeb  V.  The  Philadelphia,  Germantown,  and  Noeristown  Rail- 
road  COMP^NY.-^ 

Eastern  District,  December  Term,  1839. 

IN   EREOE. 

Causeway  over  or  wider  Embankment  —  Assessment  of  Damages  on 

Change  of  Route. 

By  the  act  to  incorporate  the  Philadelphia,  Germantown,  and  Norristown  Kailroad  Com- 
pany, it  was  made  the  duty  of  the  company  to  construct  a  suflScient  causeway,  whenever 
it  should  be  necessary  to  enable  the  owner  of  land  through  which  the  road  might  pass,  to 
cross  over  or  under  the  road ;  and  it  was  declared  that  they  should  be  liable  in  an  action 
for  damages  to  any  person  grieved.  The  company  laid  out  their  road  over  the  land  of 
the  plaintiff,  so  as  to  prevent  his  passing  from  one  part  of  his  farm  to  another ;  but  they 
did  not  complete  the  road.  By  a  supplement  to  the  act  of  incorporation,  they  were  au- 
thorized to  change  the  route  of  the  road ;  and  it  was  declared  that  any  person  injured  by 
the  change  of  route,  might  apply  to  the  court  of  common  pleas  for  the  appointment 
of  men  to  assess  the  damages,  &c.  Held,  that  this  supplement  repealed  the  original  act, 
so  far  as  respected  the  remedy  by  action,  and  that  the  plaintiff  could  not  maintain  an 
action  of  trespass  to  recover  damages  as  at  common  law,  but  was  confined  to  the  remedy 
given  by  the  supplement. 

Error  to  the  district  court  for  the  city  and  county  of  Philadelphia, 
to  remove  the  record  of  an  action  on  the  case,  brought  by  John  Knorr 
against  the   Philadelphia,   Germantown,  and   Norristown   Railroad' 
Company. 

The  action  was  brought  to  recover  damages  for  refusing  to  make  a 
road  or  causeway,  under  or  over  an  embankment  placed  by  the  de- 
fendants on  the  lands  of  the  plaintiff. 

By  the  17th  section  of  an  act  of  assembly,  passed  on  the  17th  of 
February,  1831,  to  incorporate  the  said  company,  it  was  providedfi  — 

"  That  for  the  accommodation  of  all  persons  owning  or  possessing 
land  through  which  the  said  railroad  may  pass,  and  to  prevent  incon- 
venience to  such  persons  in  crossing  or  passing  the  same,  it  shall  be 
the  duty  of  said  company,  when  required,  to  make  or  cause  to  be 
made,  a  good  causeway  or  causeways,  whenever  the  same  may  be 
necessary,  to  enable  the  occupant  or  occupants  of  such  lands  to  cross 
or  pass  over  or  under  the  same  with  wagons,  carts,  and  implements 
of  husbandry,  as  the  occasion  may  require :  Provided,  that  the  said 
company  shall  in  no  case  be  required  to  make,  or  cause  to  be  made, 
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more  than  one  causeway  through  each  plantation  or  lot  of  land  for 
the  accommodation  of  any  one  person  owning  or  possessing  land 
through  which  the  said  raihroad  shall  pass ;  and  when  any  public 
road  shall  cross  the  said  raikoad,  the  persons  owning  or  possessing 
land  through  which  the  said  road  shall  pass,  shall  not  be  entitled  to 
make  such  requisition  on  said  company ;  and  the  said  causeway  or 
causeways  when  so  made,  shall  be  maintained  and  kept  in  repair  by 
the  said  company ;  and  if  the  said  company  shall  refuse  or  neglect  to 
imake  such  causeway  or  causeways,  or  when  made,  to  keep  the  same 
in  good  repair,  when  duly  notified  thereof,  the  said  company  shall  be 
liable  to  pay  to  any  person  grieved  thereby,  all  damages  sustained  by 
such  person  in  consequence  of  such  refused  or  neglect,  to  be  sued  for 
and  recovered  before  any  magistrate,  or  any  court  having  any  cogni- 
zance thereof;  and  the  service  of  process  on  any  officer  or  agent  of 
said  company,  shall  be  as  good  and  available  in  law,  as  if  served  on 
the  president  thereof." 

On  the  trial  before  Pettit,  (President,)  on  the  25th  of  January, 
1838,  it  was  proved  or  admitted,  that  the  defendants  had,  in  the  year 
1833,  laid  out  their  railroad  upon  and  over  the  land  of  the  plaintiff,  in 
Germantown  township,  in  the  county  of  Philadelphia,  west  of  the 
Germantown  turnpike-road,  and  had  erected  and  constructed  an  em- 
bankment thereon,  by  means  whereof  the  plaintiff  was  prevented 
from  passing  from  one  part  of  his  farm  to  another,  as  he  otherwise 
would  have  done ;  but  the  defendants  never  completed  their  railroad 
on  the  plaintiff's  land. 

It  was  also  proved,  that  on  the  2d  of  June,  1834,  the  plaintiff  re- 
quired the  defendants  to  make,  or  cause  to  be  made,  a  good  and 
sufficient  causeway  or  road,  to  enable  him,  and  persons  in  his  employ, 
to  pass  over  or  under  the  same  road,  within  thirty  days  from  the  date 
thereof;  and  that  the  defendants  had  omitted  and  refused  to  make 
such  road. 

By  an  act  of  assembly,  passed  the  8th  day  of  February,  1834,  §  1, 
the  company  was  authorized  to  construct,  continue,  or  extend  the 
line  of  their  railroad  from  a  point  on  the  main  line  of  said  road,  at 
or  near  Robeson's  mill,  on  the  Wissahickon  creek,  in  the  township  of 
Roxborough,  to  intersect  that  part  of  the  road  made  from  Philadel- 
phia to  Germantown,  and  to  make  and  lay  a  lateral  railway,  to 
branch  off  between  Schuylkill  and  Norristown :  «  Provided,  that  the 
branch  line  to  Germantown  shall  terminate  at  a  point  one  hundred 
yards  west  of  the  main  street  of  Germantown ;  and  that  the  com- 
pany shall  be  released  from  making  and  extending  the  said  rail- 
road from  the  said  termination  to  Robeson's  mill  aforesaid."  And  by 
the  4th  section  it  was  provided,  that  "  it  shall  be  lawful  within  one 
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year  after  the  location  and  commencement  of  the  work  on  the  line 
from  Robeson's  mill,  to  the  old  line  of  the  said  railroad,  for  any  per- 
son or  persons  owning  land  west  of  the  said  termination  of  the  said 
railroad  near  the  main  street  of  Germantown,  which  may  have  been 
ceded  to  the  said  railroad  company  by  amicable  arrangement,  either 
gratuitously,  or  for  an  amount  of  damages  agreed  on,  or  for  damages 
assessed  by  a  jury,  to  notify  the  president  of  the  said  railroad  com- 
pany, that  he,  she,  or  they  are  ready  amicably  to  settle,  or  value  the 
damages  to  them  in  consequence  of  the  diversion  of  the  main  route 
of  the  said  railroad,  by  mutual  agreement  between  the  president  and 
managers  of  said  railroad  company,  and  said  landholder  or  holders ; 
and  on  refusal  or  neglect  of  said  president  and  managers  to  unite 
with  them  in  making  such  agreement,  or,  in  case  of  non-agreement 
between  said  parties,  then  the  person  or  persons  may  apply  to  the 
judges  of  the  court  of  common  pleas  of  the  county  wherein  the  said 
land  lies,  and  the  said  judges  shall  forthwith  appoint  five"  judicious 
■  persons  residing  in  the  said  county,  to  examine  the  premises,  and  award 
such  additional  damages  as  they  may  determine,  after  taking  into 
consideration  the  amount  of  damages  already  paid,  and  the  advan- 
tages to  be  derived  by  the  landholders,  by  the  reversion  in  fee-simple 
of  the  said  lands  to  the  said  landholder  or  holders ;  and  the  said 
award  shall  be  entered  in  the  prothonotary's  office  in  the  said  county, 
and  have  the  immediate  effect  of  a  judgment  against  the  said  com- 
pany ;  and  the  costs  and  expenses  of  the  said  jury  shall  be  paid  by 
the  said  company,  and  the  award  of  the  said  jury  shall  be  final :  Pro- 
vided, that  in  all  cases,  where  the  lands  have  been  taken  possession 
of  by  said  company,  between  the  said  termination  at  Germantown, 
and  the  point  of  junction  with  the  main  line,  reassessments  shall  be 
made  in  the  manner  prescribed  for  that  part  lying  west  of  said  ter- 
mination near  Germantown,  and  paymeat  (if  any  should  be  awarded) 
shall  be  made  in  like  manner ;  provided  that  there  shall  be  no  rever- 
sion of  lands  to  the  landholders ;  and  the  assessments  shall  be  made 
on  no  other  principle  than  the  diversion  of  the  main  line  of  the  said 
railroad,  and  consideration  of  damages  already  paid :  and  provided 
further,  that  the  award  of  the  said  juries  shall  be  paid  within  ninety 
days  after  the  confirmation  aforesaid.  And  it  shall  be  lawful  for  the 
said  court  of  common  pleas,  on  application  to  them  made  by  any 
person  or  persons  having  obtained  reassessments  of  damages  under 
this  act,  and  who  are  aggrieved  in  the  premises  by  the  non-payment 
of  the  same,  to  issue  an  injunction  on  the  further  proceedings  of  the 
said  company,  between  Robeson's  mill  and  the  junction  of  the  old 
line  aforesaid ;  and  any  further  proceedings  on  that  part  of  the  road 
shall  be  illegal ;  and  any  attempts  of  the  agents  of  the  said  company 
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to  proceed  with  the  further  progress  of  that  part  of  the  road  before 
the  said  judgment  shall  be  satisfied,  shall  be  deemed  a  misdemeanor, 
and  punished  by  fine  and  imprisonment,  at  the  discretion  of  the  court 
aforesaid." 

By  the  5th  section  it  was  provided,  that  "  So  much  of  any  act  here- 
tofore passed,  as  is  hereby  altered  or  supplied,  is  hereby  repealed." 

The  court  instructed  the  jury,  that  the  plaintiff  was  not  entitled  to 
recover  damages,  by  reason  of  the  omission  and  refusal  of  the  defend- 
ant to  make  such  railroad  or  causeway ;  that  the  plaintiff  had  mis- 
taken his  remedy ;.  that  by  the  provision  of  the  act  of  the  8th  of 
February,  1834,  the  defendants,  on  and  after  the  second  of  June, 
1834,  were  not  bound  to  make  a  road  or  causeway,  as  required  by  the 
plaintiff,  but  were  therefrom  forever  discharged. 

The  plaintiff  excepted  to  this  charge  ;  and  the  jury  having  found 
for  the  defendants,  the  plaintiff  removed  the  record  to  this  court,  and 
assigned  the  following  errors :  — 

"  1.  The  court  charged  the  jury,  that,  by  the  provisions  of  the  act 
of  assembly  of  8th  of  February,  1834,  the  defendants  on  and  after 
the  2d  of  June,  1834,  were  not  bound  to  make  a  road  or  causeway  to 
enable  the  plaintiff  to  pass  over  or  under  the  embankment  raised  and 
constructed  by  the  defendants  on  his  land,  but  that  the  defendants 
were  therefrom  forever  discharged. 

"  2.  The  court  charged  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  damages,  by  reason  of  the  omission  and  refusal  of  the  de- 
fendants to  make  a  road  or  causeway  to  enable  him  to  pass  from  one 
part  of  his  plantation  to  the  other." 

Mr.  S.  Chew  and  Mr.  J.  K  Ingersoll,  for  the  plaintiff  in  error. 
Mr.  Miles,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J.  This  is  a  question  of  remedy,  and  not  of  right  The 
act  incorporating  the  company,  makes  it  their  duty,  when  required,  to 
make,  or  cause  to  be  made,  a  good  causeway,  whenever  it  may  be 
necessary,  to  enable  the  occupant  to  cross  over  or  under  the  embank- 
ment, and  to  keep  the  same  in  good  repair.  This  is  a  burden  which 
IS  properly  cast  upon  them,  when  the  ground  is  in  the  actual  occupa- 
tion of  the  company;  but  the  propriety  of  throwing  these  specific 
duties  upon  them,  is  not  so  obvious,  when,  for  good  reasons,  the 
legislatiare  have  thought  it  no  longer  desirable  that  the  work  should 
be  prosecuted  to  completion,  in  a  particular  course  or  direction  The 
same  authority  which  imposed  the  duty,  have  the  undoubted  right  to 
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release  them  from  it,  giving  to  the  party  injured  by  the  change,  an 
adequate  compensation  for  any  injury  which  may  be  sustained.  In 
a  supplement  to  the  original  act,  the  legislature  has  relieved  the  com- 
pany from  making  part  of  the  road,  altogether;  the  route  having 
been  changed.  From  this  it  will  follow,  that  the  intention  is  plain,  to 
exempt  them  from  a  duty  which  is  incidental  only.  It  would  be  an 
unreasonable  construction  of  the  act,  to  compel  the  company  not  only 
to  make  the  road,  but  to  keep  it  forever  in  repair,  which  is  the  conse- 
quence of  the  doctrine  for  which  the  plaintiff  contends.  There  can- 
not be  a  right  of  action,  unless  for  the  violation  of  a  legal  obligation, 
and  when  an  attempt  to  perform  that  which  is  required,  would  render 
the  person  liable  to  an  action  of  trespass.  But  it  may  be  asked,  are 
the  owners  to  be  without  remedy  ?  This,  which  might  have  other- 
wise been  the  consequence  of  the  enactment  in  the  supplement,  has 
been  effectually  prevented.  The  act  provides,  in  the  first  place,  for 
an  amicable  settlement,  and  in  case  the  parties  cannot  agree,  it  has 
empowered  the  court  to  settle  all  differences  between  them,  upon  the 
most  fair  and  equitable  principles,  by  the  appointment  of  men  with 
authority  to  settle  the  controversy,  and  to  give  to  the  owners  all  the 
damages  which  may  accrue  to  them  in  consequence  of  the  diversion 
of  the  main  route  of  the  railroad.  It  is  by  no  means  a  strained  con- 
struction of  this  clause  to  hold,  that  the  omission  or  refusal  to  make 
a  passage  for  the  convenience  of  the  owner,  when  required,  is  an  in- 
jury or  damage  consequent  to  the  change  of  route,  and,  as  such, 
comes  within  the  spirit  of  this  enactment.  We  cannot  intend  that 
the  legislature  would  do  any  thing  so  unjust,  as  to  leave  the  injured 
party  without  remedy ;  and  the  redress  which  they  afforded  here,  is 
plainly  pointed  out  in  the  act ;  and  they  certainly  could  not  have  in- 
tended that  he  should  be  compelled  to  seek  redress  at  common  law. 
In  connection  with  the  claim  for  compensation,  the  arbitrators  are  re- 
quired to  take  into  consideration  the  amount  of  damages  already 
paid,  and  the  advantages  to  be  derived  by  the  reversion  of  the  fee- 
simple  of  the  land  to  the  former  owner.  If  this  course  had  been 
pursued,  equal  and  exact  justice  could  have  been  done  to  both  par- 
ties; and  this  action  would  seem  like  an  attempt  to  elude  those 
equitable  provisions  in  favor  of  the  company.  If  this  suit  can  be 
supported,  the  company  may  be  precluded  from  showing,  as  may  be 
the  case,  that  the  benefit  which  the  plaintiff  has  obtained  by  the 
change  of  route,  is  more  than  an  equivalent  for  the  damage  sustained 
by  the  omission  or  refusal  to  make  the  road  or  causeway,  as  required 
by  the  original  act. 

Judgment  affirmed. 


264  AMERICAN  EAILWAY   CASES. 


WiUing  V.  Philadelphia,  Vamington,  and  Baltimore  Bailroad  Co. 


WiLLiNS  V.  The  Philadelphia,  Wilmington,  and  Baltimoke 

RAILKOAD    COMPANT.l 
Eastern  District,  March  Term,  1840. 

Assessment  of  Damages  —  Report  of  Jury,  Power  of  Court  of  Common 
Pleas  to  interfere  with. 

Under  the  act  of  assembly  to  authorize  the  governor  to  incorporate  the  Philadelphia  and 
Delaware  County  and  SouChwark  Railroad  Companies,  passed  the  2d  day  of  April,  1831, 
the  court  of  common  pleas  hy  whom  the  jurors  may  be  appointed  to  assess  the  damages 
sustained  by  the  owner  of  land  taken  for  the  raiboad,  has  no  power  to  examine  into  the 
merits  of  the  report  and  set  it  aside  on  the  mere  ground  of  inadequacy  or  excessireness  of 
damages. 

This  was  a  certiorari  to  the  court  of  common  pleas  of  Delaware 
county  to  remove  the  proceedings  in  the  matter  of  the  petition  of 
Richard  WiUing,  for  a  jury  to  assess  the  damages  done  to  his  land 
by  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company. 

The  act  of  assembly  incorporating  the  company,  and  under  which 
the  proceedings  in  this  case  were  had,  contained  the  following  pro- 
visions :  — 

"  Section  12.  And  be  it  further  enacted  by'  the  authority  aforesaid, 
that  when  the  said  company  cannot  agree  with  the  owner  or  owners 
of  such  required  land  for  the  purchase  thereof,  or  for  the  damages 
sustained  by  such  owner  or  owners,  or  as  to  the  compensation  to  be 
paid  to  the  owner  or  owners  of  any  sand,  gravel,  stone,  wood,  or 
other  material  taken  for  the  purpose  aforesaid,  or  where  by  reason  of 
legal  incapacity  or  absence  of  any  such  owner  or  owners,  no  such 
agreement  or  purchase  can  be  made,  the  court  of  common  pleas  for  the 
proper  county,  on  application  thereto  by  or  on  behalf  of  either  party, 
and  at  the  costs  and  charges  of  the  said  company,  shall  nominate 
and  appoint  twelve  discreet  and  disinterested  persons  of  the  said 
county,  and  shall  issue  a  precept  to  the  sheriff  of  the  said  county,  to 
summon  the  said  twelve  persons  to  meet  on  the  land  so  required,  or 
from  whence  the  said  materials  shall  or  may  be  taken,  at  a  day  to  be 
expressed  in  the  warrant,  not  less  than  ten  nor  more  than  twenty 
days  thereafter;  and  the  sheriif,  upon  receiving  the  said  warrant,  shall 
forthwith  summon  the  said  twelve  persons,  and  shall  give  at  least 
eight  days'  notice  to  the  respective  parties ;  and  the  said  sheriff  shall 
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attend  at  the  time  and  place  named  in  the  warrant ;  and  when  nine 
or  more  of  the  said  persons  shall  have  appeared,  shall;  in  the  case  of 
land  so  required,  administer  to  each  of  them  an  oath  or  affirmation, 
'  that  he  will  faithfully,  justly,  and  impartially  value  the  land  occupied 
or  required  for  such  .railroad  or  other  works,  and  all  damages  which 
the  owner  or  owners  shall  sustain  or  may  have  sustained  by  reason 
of  the  construction  of  the  said  railroad  and  other  works,  taking  into 
consideration  the  advantages  as  well  as  the  disadvantages  of  the 
same  to  the  said  owner  or  owners,  according  to  the  best  of  his  skill 
and  judgment;'  and  in  case  of  materials  taken  for  the  purpose  afore- 
said, '  that  he  will  faithfully,  justly,  and  impartially  value  the  materials 
so  taken,  and  fix  the  rate  of  compensation  to  be  paid  therefor  by 
the  said  company  to -the  said  owner  or  owners,  taking  into  considera- 
tion the  advantages  as  well  as  the  disadvantages  arising  from  the 
construction  of  such  railroad  and  other  works,  to  the  said  owner  or 
owners,  according  to  the  best  of  his  skill  and  judgment,'  whereupon 
the  said  persons  shall  proceed  to  view  the  land  so  required,  or  the 
place  from  where  such  material  shall  or  may  be  taken,  as  the  case 
may  be,  and  to  hear  the  evidence  of  the  respective  parties ;  and  their 
verdict  signed  by  the  sheriff  and,  at  least  seven  of  the  jury,  shall  be 
returned  by  the  sheriff  within  five  days  thereafter  to  the  prothonotary 
of  the  said  county,  who  shall  file  the  same,  and  the  said  sheriff  and 
persons  shall  be  entitled  to  the  like  fees  for  their  respective  services, 
as  are  allowed  on  the  execution  of  an  order  issued  by  the  orphan's 
court  for  the  valuation  of  lands  of  an  intestate,  under  the  intestate 
laws  of  this  commonwealth. 

"  Section  13.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  either  party  shall  be  at  liberty  to  make  exceptions  to  any  ver- 
dict rendered  according  to  the  provisions  of  the  preceding  section, 
within  twenty  days  after  the  same  shall  be  returned  and  filed  by  the 
prothonotary  as  aforesaid ;  which  exceptions  shall  be  heard  by  the 
court  of  "common  pleas  of  the  proper  county,  who  may  either  affirm 
or  set  aside  the  same  as  shall  be  lawful  and  right;  and  if  no  such 
exceptions  shall  be  filed  within  twenty  days,  or  if  any  verdict  be 
affirmed,  then  the  verdict  shall  stand  as  a  judgment  against  the  party 
against  whom  it  is  given  ;  but  if  any  such  verdict  be  set  aside  by  the 
court,  a  new  precept  shall  issue  to  the  sheriff,  in  the  manner  before" 
specified:  Provided,  That  upon  the  subsequent  proceedings,  if  the 
party  excepting  does  not  recover  a  verdict  more  favorable  than  the 
verdict  so  excepted  to  and  set  aside,  such  party  shall  pay  aU  costs  of 
such  subsequent  proceedings." 

On  the  28th  of  May,  1838,  Richard  Willing  presented  a  petitioa.  to 
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the  court  of  common  pleas  of  Delaware  county ;  in  consequence  of 
which  the  court  appointed  twelve  persons  to  value  the  land  of  the 
petitioner,  occupied  or  required  for  the  railroad. 

The  jury  made  a  report  as,  follows  :  — 

"  We,  Oborn  Levis,  &c.,  eleven  of  the  jurors  appointed  by  the 
court  and  named  in  the  annexed  warrant,  having  met  agreeably 
thereto,  and  having  been  duly  affirmed  according  to  the  form  pre- 
scribed in  the  act  of  assembly,  did  proceed  to  view  the  land  of  Richard 
Willing  (petitioner  in  the  said  precept  named)  so  occupied  or  required 
for  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad ;  and  hav- 
ing heard  the  evidence  of  the  respective  parties,  and  taking  into  con- 
sideration the  advantages  as  well  as  the  disadvantages  of  the  said 
TE^ilroad  to  the  said  Richard  Willing,  do  adjudge  that  the  said  Rich- 
ard Willing  has  sustained  damage  by  reason  of  the  construction  of 
the  said  railroad,  to  the  amount  of  two  thousand  four  hundred  dol- 
lars, say  $2,400." 

The  petitioner  filed  the  following  exceptions  to  this  report :  — 

"1.  The  said  jury  have  not  allowed  to  the  said  petitioner  damages 
equal  to  the  injury  which  his  property  has  sustained  from  the  said 
railroad,  after  taking  into  consideration  the  advantages  as  well  as  the 
disadvantages  thereof. 

"  2.  The  said  jury  have  not  allowed  to  the  said  petitioner  any  or 
adequate-  damages,  for  obstructing  Long  Hook  and  Groom  Creeks, 
thoroughfares,  by  which  means  the  water,  in  case  of  freshets  in  Darby 
creek,  cannot  be  vented  through  the  sluice  on  the  Delaware  river,  and' 
must  overflow  and  injure  the  meadows  of  your  petitioner. 

"  3.  The  said  jury  have  not  allowed  any  or  adequate  damages  for 
a  bridge  or  passage-way  over  Long  Hook  creelt,  which  becomes 
necessary  in  consequence  of  the  said  railroad. 

"  4.  The  said  jury  have  not  allowed  any  or  adequate  damages  for 
the  injury  created  to  the  property  of  the  petitioner  from  the  said  rail- 
road, by  throwing  thereon  the  water  from  the  adjoining  land  of 
Thomas  Smith,  Esq.,  together  with  the  wash  and  sand  from  the 
same,  thereby  injuring  the  meadows  of  the  petitioner. 

"  5.  The  said  jury  have  not  allowed  any  or  adequate  damages  for 
the  fences  which  the  petitioner  has  put  up,  and  will  be  compelled  to 
put  up  on  his  premises,  by  reason  of  the  said  raihoad,  or  for  gates 
thereon,  or  for  ditches  cut  thereon,  or  for  keeping  the  said  fences, 
gates,  and  ditches  in  repair. 

"  ^-  "^he  said  jury  have  not  allowed  any  or  adequate  damages  for 
the  injury  occasioned  by  cutting  through  the  premises  of  the  peti- 
tioner by  the  said  railroad,  and  rendering  it  dangerous  and  difficult  to 
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cross  cattle,  and  lessening  the  value  thereof  as  a  grazing  farm,  for 
which  purpose  it  had  always  heretofore  been  used,  and  for  which  it 
was  eminently  adapted." 

On  the  28th  of  May,  1839,  the  following  order  was  made  by  the 
court:  — 

■  "  Exceptions  dismissed,  —  The  court  being  of  opinion  that  they  have 
no  power  under  the  act  of  assembly  to  examine  into  the  merits  of  the 
finding  of  the  jury  under  the  exceptions  filed." 

The  case  was  then  removed  to  this  court  by  certiorari,  and  the  fol- 
lowing errors  assigned :  — 

"  1.  The  said  court  erred  in  dismissing  the  exceptions  filed,  without 
hearing  the  merits. 

"  2.  The  said  court  erred  in  deciding  that  they  had  no  power  under 
the  act  of  assembly  to  examine  into  the  merits  of  the  finding  of  the 
jury  under  the  exceptions  filed." 

Mr.  Meredith,  and  Mr.  B.  Tilghman,  for  the  plaintiff  in  error,  cited 
Trimble  v.  Railroad  Co.  4  Wharton,  52,  s.  c.  ante,  p.  245. 

• 

Mr.  A.  H.  Smith,  and  Mr.  Edwards,  contra,  cited  Large  v.  Pass- 
more,  5  Serg.  &  Rawle,  51 ;  M'Calmont  v.  Whitaker,  3  Rawle,  84; 
Lower  Dublin  v.  Paul,  1  Binn.  59. 

The  opinion  of  the  court  was  delivered  by 

Huston,  J.  (After  stating  the  clauses  of  the  act  of  assembly  and 
the  proceedings  in  the  common  pleas.)  In  the  administration  of  jus- 
tice, certain  parts  are  peculiarly  the  province  of  the  court,  and  other 
parts  faU  more  under  the  power  of  the  jury.  Thus  the  court  cannot 
assess  the  amount  of  damages  done  to  real  or  personal  property,  —  i^ 
must  be  done  by  the  jury,  and  it  is  only  under  peculiar  circumstan- 
ces, that  the  court  will  or  can  properly  interfere  with  this  finding.  In 
that  case  the  court  have  heard  all  the  evidence,  and  have  had  an  op- 
portunity of  judging  whether  the  verdict  is  the  result  of  excitement, 
passion,  or  prejudice. 

In  this  case  the  court  do  not  hear  the  evidence  or  the  allegations 
of  the  parties.  The  jury  see  the  ground ;  the  court  do  not  see  it ; 
and  I  may  add,  that  the  former  are  in  law  and  in  fact  as  competent 
judges  of  value  and  of  damages  as  the  court. 

I  do  not  understand  the  court  as  saying  they  have  no  power  to  in- 
terfere in  any  case.  If  by  mistake  or  inadvertence  a  member  of  the 
railroad  company,  or  a  party  in  interest,  or  relative  of  such  party  is 
appointed  by  the  court ;  or  if  there  has  been  corruption  or  undue  in- 
fluence used ;  or  if  either  party  has  not  had  notice,  and  perhaps  in 
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Other  cases,  the  court  would  interfere;  and  they  do  not  say  they 
would  not. 

If  the  court  should  investigate  the  adequacy  or  inadequacy  of  dam- 
ages how  would  it  be  done;  by  the  same  proofs  and  allegations 
adduced  before  the  jury,  or  by  different  proofs  ?  It  would  be  rather  a 
novelty  than  an  improvement,  to  admit  a  plaintiff  who  has  adduced 
all  his  proof,  to  another  trial,  in  order  to  adduce  witnesses  who  would 
say  his  damages  were  greater  than  was  proved  at  the  first  trial. 

This  is  more  like  a  reference  out  of  court.  On  the  report  the  court 
know  nothing  of  the  witnesses  or  the  facts  proved ;  and  in  5  Serg.  & 
Rawle,  54,  Tilghman,  C.  J.  says,  "  as  to  matter-of-fact,  when  it  ap- 
pears witnesses  have  been  heard  and  the  fact  decided  by  the  referees, 
it  is  our  general  practice  to  inquire  no  further,  unless  there  should  be 
something  extraordinary  in  the  case."  I  believe  I  may  add,  such 
extraordinary  case  has  not  yet  occurred  in  our  courts. 

On  the  whole,  we  think  under  this  act  the  court  have  no  power  to 
judge  of  damages.  The  law  gives  it  to  the  men  to  whom  our  gen- 
eral laws  give  the  assessment  of  damages ;  and  it  requires  a  view  of 
the  premises,  which  is  of  more  consequence,  and  likely  to  be  of  more 
avail,  and  more  productive  of  a  proper  result  than  an  examination 
of  witnesses  before  those  who  never  saw  the  ground. 

Although  not  directly  in  point,  because  it  relates  to  the  same  judges 
sitting  as  a  court  of  quarter-sessions,  I  may  cite  the  following  rule  of 
this  court:  — 

"  On  the  return  of  any  certiorari  for  the  removal  of  any  order,  judg- 
ment, or  proceeding  in  relation  to  a  public  or  private  road,  this  court 
will  not  suffer  the  merits  of  the  case  to  be  entered  into,  nor  reverse 
the  order  of  sessions,  unless  for  some  irregularity  apparent  on  the 
record,  or  because  the  court  below  have  exceeded  their  jurisdiction, 
or  have  erred  in  their  judgment  in  point  of  law,  or  unless  due  proof 
be  made  of  fraud,  or  undue  practice  in  the  viewers  or  parties,  which 
the  party  complaining  of  such  fraud  or  undue  practices  had  not 
neglected  to  make  appear  to  the  court  below." 

Now  the  damages  to  the  party  over  whose  land  the  road  is  laid, 
are  often  a  very  material  part  of  the  proceedings  relating  to  a  road 
on  which  proceeding  a  certiorari  lies.  This  matter  had  been  often 
brought  to  the  consideration  of  this  court,  and  the  above  rule  at 
length  was  adopted ;  and  under  it  we  refused  to  inquire  into  the 
value  in  the  Case  of  The  NeviUe  Eoad,  where  certainly  very  high 
damages,  judging  from  what  appeared  before  us j  were  given,  —  and 
given  to  the  person  who  wrote  and  signed  the  petition  for  the  road, 
and  who  procured  other  signers. 

We  see  no  reason  under  the  railroad  laws  for  adopting  a  practice 
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directly  opposite  to  an  established  rule  in  other  cases;  but  all  the 
reasons  which  induced  this  court  to  adopt  that  rule  apply  to  this  and 
similar  cases.  There  is  every  reason  why  the  damages  first  assessed 
under  this  act,  should  not  be  disturbed,  which  exist  as  to  damages 
assessed  in  court,  and  perhaps  some  other  reasons.  In  these  cases 
the  proceedings  are  not  in  court,  and  the  parties  not  under  the  super- 
vision of  a  court,  and  there  is  room  for,  and  more  reason  to  guard 
against,  influence  and  management  than  in  a  trial  in  court.  The 
chances  must  be  equal ;  and  if  each  party  may  have  a  new  trial  for 
asking,  how  many  new  trials  may  occur  before  there  is  an  end  of  the 
matter ;  and  at  last  when  there  have  been  different  verdicts,  if  the 
court  is  to  decide  what  is  too  much  or  too  little,  does  it  not  in  a  great 
measure  take  the  matter  from  the  tribunal  to  which  the  law  has 
given  it  ? 


Judgment  affirmed.} 


1 


Case  of  "The  Philadelphia  and  Tkenton  Railroad  Company." ^ 

Eastern  District,  December  Term,  1840. 

Location  —  Eminent    Domain  —  Constitutionality  of  Act  authorizing 
laying  of  Rails  on  Street  —  Certiorari. 

On  a  certiorari  to  remove  proceedings  in  the  case  of  a  road,  no  point  can  be  made  which  is 
not  apparent  exclusively  on  the  proceedings  removed. 

Where  an  act  of  assembly  authorized  a  railroad  company  to  "  locate  and  construct "  a  rail- 
road, and  declared  that  the  "  location  shall  be  approved  of  by  the  judges  of  the  court  of 
quarter-sessions,  upon  the  view  of  six  jnrors,  to  be  appointed  by  said  court  as  directed ; " 
it  was  held,  that  it  was  not  a  valid  exception  to  the  proceedings,  that  the  location  was 
made  by  the  jury,  nor  that  there  were  not  two  full  terms  between  the  appointment  of  the 
juiy  and  the  confirmation  of  their  report. 

The  regulation  of  a  street  in  a  city  or  incorporated  district,  is  given  to  the  corporation  only 
for  corporate  purposes,  and  is  subject  to  the  paramount  authority  of  the  State  in  respect 
to  its  general  and  more  extended  uses. 

The  provision  in  the  constitution,  that  private  property  shall  not  be  taken  for  public  use, 
without  compensation,  does  not  prohibit  the  legislature  granting  to  a  railroad  company 


'  In  The  Pennsylvania  Kailroad  Com-    above  case  is  said  to  be  of  doubtful  author- 
pany  v.  Heister,  8  Barr,  445,  s.  c.  post,  the    ity. 

2  6  Wharton's  Reports,  25. 

23* 
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the  privilege  of  laying  rails  on  the  streets  of  a  city  or  town,  and  of  using  the  railroad  so 
made. 
There  is  nothing  in  the  constitution  to  prevent  the  grant  of  such  a  monopoly  as  a  railroad. 

This  was  a  certiorari  to  the  court  of  quarter-sessions  for  the  county 
of  Philadelphia,  to  remove  the  proceedings  in  the  matter  of  the  Phil- 
adelphia and  Trenton  Railroad  Company. 

The  proceedings  in  this  case  were  instituted  under  an  act  entitled, 
"  A  further  supplement  to  an  act  entitled  an  act  authorizing  the  gov- 
ernor to  incorporate  the  Philadelphia  and  Trenton  Railroad  Com- 
pany," passed  on  the  22d  of  March,  1839,  the  material  provisions  of 
which  are  as  follows :  — 

'^Section  1.  That  the  Philadelphia  and  Trenton  Railroad  Company 
be,  and  they  are  hereby  authorized  to  fcontinue  the  railroad  of  said 
company,  in  its  present  location,  along  Frankford  road  and  Maiden 
street  in  the  district  of  Kensington,  until  the  said  company  conven- 
iently can  locate  and  construct  another  railroad  upon  another  route 
from  their  depot  in  Kensington,  to  their  depot  at  the  corner  of  Third 
and  Willow  streets,  in  the  district  of  Northern  Liberties ;  the  said 
privilege  of  continuing  their  road  as  aforesaid,  not  to  extend  longer 
than  one  year.  And  that  James  Ronaldson,  Thomas  D.  Grover,  and 
Daniel  Smith,  (carpenter,)  be,  and  they  are  hereby  appointed  commis- 
sioners to  view  and  examine  the  said  road,  and  to  consider  and  deter- 
mine if  any  damages,  and  to  what  amount,  any  owner  of  property 
along  the  line  of  the  said  road  in  the  district  of  Kensington  may  sus- 
tain ;  and  if  any  damages,  and  to  what  amount,  the  district  of  Ken- 
sington at  large  may  sustain ;  and  ought  of  right  and  equity  to  be 
paid  by  reason  of  said  road  remaining  upon  and  continuing  along  the 
line  of  Frankford  road  and  Maiden  street  aforesaid.  And  upon  the 
award  of  the  commissioners  aforesaid,  the  Philadelphia  and  Trenton 
Railroad  Company  shall  pay  to  any  and  all  persons,  or  the  corpora- 
tion of  the  district  of  Kensington,  the  full  amount  of  damages 
awarded  by  said  commissioners,  and  at  such  times  and  such  manner 
as  they  shall  dhect :  Provided,  that  the  said  company  shall  not  be  re- 
quired to  pay  damages  for  a  longer  period  than  the  time  the  said  road 
and  street  shall  be  occupied  by  the  said  railroad ;  and  the  said  road 
and  street  shall  be  put  in  as  good  condition  and  order  as  they  were 
when  the  said  company  first  laid  their  rails  thereon. 

"  Section  2.  And  the  said  Philadelphia  and  Trenton  Raikoad  Com- 
pany are  hereby  authorized,  as  soon  as  they  conveniently  can,  and 
they  shall  within  one  year  locate  and  construct  a  railroad  from  their 
depot  in  the  district  of  Kensington,  to  their  depot  at  the  corner  of 
Third  and  Willow  streets  in  the  district  of  the  Northern  Liberties,  by 
the  best  route  along  the  streets  between  said  depots,  and  for  that  pur- 
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pose  they  may  occupy  such  street  or  streets  ^s  shall  be  most  benefi- 
cial and  convenient ;  which  location  before  the  construction  of  said 
road,  shall  be  approved  of  by  the  judges  of  the  court  of  quarter-sesr 
sions,  of  the  county  of  Philadelphia,  upon  the  view  of  six  disinter- 
ested jurors,  to  be  appointed  by  said  court  as  directed,  who,  on  being 
applied  to,  are  hereby  required  to  act  in  the  premises ;  the  said  rail- 
road to  be  on  a  level  with  the  pavement  or  surface  of  the  street  or 
streets ;  and  that  the  said  railroad  shall  be  so  constructed  as  not  to 
form  any  unnecessary  obstructions  to  the  free  use  and  passage  of  any 
street  or  streets  in  which  the  same  shall  be  located  and  constructed, 
and  that  in  making  said  location  through  Kensington  and  the  North- 
ern Liberties  aforesaid,  regard  shall  be  had  to  the  public  business, 
trade,  and  private  property  in  and  through  the  same,  so  that  in  the 
making  of  such  location  to  interfere  with  and  injure  as  little  as  possi- 
ble such  said  public  business,  trade,  and  private  property,  the  said 
company  shall,  at  all  times,  at  their  own  cost,  keep  in  good  condition 
and  repair,  so  much  of  all  or  any  streets,  lanes,  or  roads  along  which 
the  road  may  run  in  and  through  the  said  districts,  as  may  be  used 
by  said  company,  so  that  the  passage  along  and  over  said  railroad 
may  be  safe  and  convenient," 

In  pursuance  of  the  provisions  of  the  act,  the  court  of  quarter-ses- 
sions for  the  county  of  Philadelphia,  on  the  1st  day  of  February, 
1840,  .appointed  a  jury  of  six  persons  to  view  and  locate  the  road; 
and  ordered  that  public  notice  be  givMi  of  the  time  and  pla^e  of 
meeting  of  the  viewers  in  two  daily  newspapers  for  four  days.     ' 

On  the  11th  of  February,  1840,  the  viewers  made  the  following 
report :  — 

"  The  undersigned  jurors,  or  viewers  appointed  by  the  judges  of  the 
court  of  quarter-sessions  q^  the  peace,  for  the  county  of  Philadelphia, 
by  the  order  of  said  court  hereunto  annexed,  met  in  pursuance  of 
previous  notice,  on  Friday,  the  7th  day  of  February  instant,  at  ten 
o'clock,  A.  M.,  at  Evans's  hotel,  in  George  street,  near  to  and  west  of 
Sixth  street,  and  were  aU  duly  sworn,  or  affirmed  according  to  law ; 
and  then  and  there  W.  M.  Kennedy,  representing  the  district  of  the 
Northern  Liberties,  and  certain  individuals,  and  James  Goodman, 
representing  the  district  of  Kensington,  discussed  before-  said  viewers 
the  construction  of  the  act  of  assembly,  under  which  they  were  ap- 
pointed, and  the  duties  to  be  performed  by  said  jurors  or  viewers 
under. their  said  appointment;  and  the  said  viewers  then  proceeded 
,to  examine  the  different  rputes  upon  which  to  make  a  location  of  the 
railroad  from  the  depot  of  the  said  Philadelphia  and  Trenton  Rail- 
road Company  in  the  districj;  of  Kensington,  to  the  depot  of  the  said 
company  at  the  corner  of  Third  and  Willow  streets,  in  the  district  of 
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the  Northern  Liberties ;  and  the  said  examination  was  made  in  the 
presence  of  WilLiam  M.  Kennedy,  the  counsel  aforesaid,  and  other 
persons  claiming  to  be  interested  in  the  location  of  the  said  railroad; 
and  the  said  viewers  heard  the  suggestions  and  opinions  of  the  per- 
sons so  attending  w^th  regard  to  the  location  and  the  effects  thereof, 
and  the  said  viewers  adjourned  to  meet  at  Evans's  hotel,  in  George 
street,  on  Monday,  the  10th  day  of  February  instant,  at  seven  o'clock, 
P.M.,  and  at  which  last-mentioned  time  and  place,  all  the  jurprs  or 
viewers  being  present,  they  heard  a  further  discussion  upon  the  sub- 
ject of  the  law,  and  what  was  proposed  to  be  proved  by  William  M. 
Kennedy,  on  behalf  of  the  districts  and  persons  objecting  to  the  loca- 
tion of  the  said  railroad ;  and  also  having  heard  the  counsel  for  the 
said  railroad  company,  the  jurors  or  viewers  did  not  consider  that  any 
further  examination  of  witnesses  upon  the  subject  of  their  duties, 
could  in  any  manner  aid  them  in  arriving  at  a  proper  decision  as  to 
the  location  of  the  said  railroad ;  and  the  said  jurors  or  viewers  then 
adjourned  to  meet  at  Evans's  hotel,  on  the  11th  instant,  at  half  past 
one  o'clock,  p.m. 

"  And  now  to  wit :  —  At  the  time  and  place  last  aforesaid,  the 
viewers  or  jurors  all  being  present,  do  make  the  following  report  to 
the  said  court :  Having  taken  into  consideration,  and  having  had  re- 
gard to  the  public  business,  trade,  and  private  property  in  and  through 
the  said  districts,  as  well  as  the  best  route  for  the  location  of  the  said 
railroad  along  the  streets  between  the  said  depots,  do  hereby  make 
the  following  location  under  the  provisions  of  the  said  act : 

"  Beginning  at  a  point  laid  down  in  the  annexed  plaji,  on  the  west 
side  of  the  lot  on  which  the  depot  of,  the  said  company  is  located,  in 
the  district  of  Kensington,  and.  running  south-westerly  into  Front 
street  above  Harrison  street,  and  thence  d^wn  Front  street  to  Willow 
street,  and  thence  up  Willow  street  to  the  depot  of  the  Philadelphia 
and  Trenton  Railroad  Company,  at  the  corner  of  Third  and  Willow 
streets,  in  the  district  of  the  Northern  Liberties,  which  said  location 
is  represented  upon  the  draft  hereunto  annexed.  In  witness  whereof, 
we  have  hereunto  subscribed  our  names,  this  11th  day  of  February, 
A.D.  1840." 

The  following  exceptions  were  filed  to  the  report  on  the  part  of  the 
holders  of  property  on  Front  street,  and  the  commissioners  and  in- 
habitants of  the  Northern  Liberties  :  — 

"  Exception  1st.  The  parties  interested  were  misled  by  the  said 
company's  calling  the  jury  together  in  the  city,  and  were  hindered  ac- 
cess to  the  said  jury  in  passing  along  Front  street,  and  from  knowing 
that  the  said  jury  were  viewing  the  said  route  by  their  being  con- 
ducted along  said  Front  street  in  an  omnibus  provided  by  the  said 
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company,  thereby  separating  the  said  jury  from  the  property  holders 
assembled  at  the  corner  of  Willow  and  Front  streets,  and  hindering 
the  said  parties  interested  in  said  route  from  being  heard  in  the 
premises  before  the  said  jury. 

"2d.  The  jury  were  guilty  of  gross  misconduct  in  the  performance 
of  their  duties. 

"  Spec.  1.  They  declined  hearing  the  opponents  of  said  road  read 
sections  from  the  charter  of  said  company,  to  show  the  nature  of  the 
said  road,  and  the  duties  of  the  jury  in  the  premises  prior  to  said 
view. 

"2.  They  entered  an  omnibus  at  the  corner  of  Front  and  "Willow 
streets,  provided  by  said  company,  leaving  a  number  of  the  parties 
assembled  there  to  sustain  their  interests  in  the  street,  thereby  with- 
drawing from  the  said  parties  interested,  and  denying  to  them  access 
to  the  said  jurors,  while  examining  in  the  said  omnibus  the  said 
route. 

"  3.  The  jurors  retired  from  the  room  in  which  they  were  convened 
on  the  10th  instant,  as  announced  at  the  time  for  the  purpose  of  de- 
liberating upon  an  application  for  a  postponement  or  adjournment 
made  by  W.  M.  Kennedy,  for  the  purpose  of  affording  an  opportu- 
nity of  procuring  depositioiis  touching  matters  contested,  and  with 
the  view  of  avoiding  the  consumption  of  time  by  an  examination  of 
the  same  witnesses  upon  the  same  matters,  and  for  the  purpose  of 
affording  Messrs.  Goodman  and  IngersoU  an  opportunity  of  exhibit- 
ing the  evidence,  and  of  bfing  heard  in  behalf  of  the  pstrties  repre- 
sented by  them ;  and  during  their  said  absence  as  aforesaid,  they,  the 
said  jury,  in  the  absence  of  the  parties  interested,  and  in  denial  of 
their  right  to  be  heard  by  themselves  or  their  attorneys,  and  by  other 
proofs  and  allegations  in  the  premises  wrongfully  determined  upon  all 
the  matters  contested  in  the  premises,  and  returned  to  the  room  when 
convened,  and  to  the  great  surprise  of  the  parties  interested  and  in 
attendance  for  the  purpose  of  being  heard  before  said  jurors  in  the 
premises,  announced  that  the  said  jurors  had  determined  all  matters, 
and  did  not  wish  to  hear  any  of  the  parties  in  the  premises. 

"  The  said  jury  refused  to  allow  W.  M.  Kennedy  to  examine 
Alderman  Mott,  John  E.  Keen,  John  Manderson,  and  others,  wit- 
nesses then  present,  for  the  purpose  of  showing  the  character  of  the 
public  travel,  business,  trade,  and  the  value  of  private  property  upon 
the  said  street,  and  upon  other  streets  or  routes,  and  for  the  purpose 
of  showing  the  relative  effect  of  the  said  railroad  upon  the  public 
travel,  trade,  and  convenience,  and  upon  the  value  of  the  private 
property  upon  said  route. 

"  The  said  jury  refused  to  inquire  into  the  extent  of  the  public 
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trade  and  business,  the  value  of  private  property,  and  the  manner  in 
which  the  same  are  affected  by  the  location  of  a  railroad  upon  a  pub- 
lic street,  and  the  effects  of  the  said  location  on  Front  street,  although 
an  offer  to  examine  witnesses,  and  furnish  proof  by  witnesses  thefa 
present,  was  made  by  different  persons  representing  several  interests 
to  the  said  jurors,  in  a  respectful  manner  at  the  said  meeting  on  the 
IGth  instant. 

"  The  said  jurors  prior  to  viewing  the  said  route,  agreed  and  an- 
nounced said  agreement  to  meet  on  the  10th  instant,  at  seven  o'clock, 
P.M.,  to  hear  the  parties  objecting  to  the  proposed  routes,  &c.,  upon 
the  motion  of  James  Goodman ;  and  having  convened  according  to 
said  adjournment,  withdrew  from  the  parties  interested,  assembled  to 
make  their  objections  to  said  proposed  route,  &,nd  made  up  their 
minds  as  to  the  course  they  intended  to  pm-sue  during  the  time  they 
were  so  withdrawn  from  the  said  parties  interested ;  iand  upon  return- 
ing to  said  room,  announced  through  the  chairman  thereof,  that  they 
had  made  up  their  minds  upon  the  law  and  subject,  and  refused  to 
hear  the  parties  interested,  their  objections  to  the  said  proposed  route, 
and  their  proofs  and  allegations  in  the  premises,  and  the  views  of  the 
said  parties  upon  the  acts  of  assembly,  and  matters  involved  in  the 
premises,  and  contested  before  the  said  jury. 

"  The  said  jurors,  though  authorized  and  required  to  act  in  the 
premises,  refused  to  entertain  the  claims  of  the  district  of  the  North- 
ern Liberties,  and  the  owners  of  property  on  said  Front  street,  for 
damages  for  the  injury  sustained  by  then*  in  the  location  of  said  r€Lil- 
road  upon  said  Front  street. 

"  The  said  jury,  in  the  presence  of  the  said  parties,  adjourned  with- 
out naming  any  time  and  place  to  which  they  stood  Adjourned  on 
the  10th  instant. 

"  The  said  jury  held  a  meeting  on  the  11th  instant,  at  Evans's  hotel, 
in  the  premises,  without  giving  any  notice  thereof  to  the  parties  in- 
terested, in  opposition  to  the  said  location  and  raUroad  company,  of 
which  meeting  the  said  company  had  notice,  and  attended  by  their 
agents  thereat 

"  The  said  jury  have  betrayed  on  the  face  of  their  said  report,  a 
consciousness  of  misconduct,  and  have  sought  to  anticipate,  excuse, 
and  forestall  exception  thereto,  in  behalf  of  the  parties  aforesaid, 
interested  as  aforesaid.  Their  report  is  not  full,  it  is  partial,  and 
intended  to  conceal  and  mitigate  misconduct  complained  of. 

"  3d.  The  said  act  of  assembly,  so  far  as  the  same  authorizes  the 
location  of  the  said  railroad  upon  Front  street,  and  Willow  street,  if 
any  such  authority  is  given  therein,  is  unconstitutional  and  void. 

"  Spec.  1.  It  impairs  the  obligation  of  contracts  between  the  said 
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Philadelphia  and  Trenton  Railroad  Company,  and  Kensington  dis- 
triclT;  between  said  company  and  the  district  of  the  Northern  Liber- 
ties, and  between  said  company  and  the  Philadelphia,  Trenton,  and 
Northern  Liberties  Railroad  Company. 

"  It  impairs  the  obligations  of  the  several  contracts  under  which  the 
property-holders  hold,  and  have  improved  their  properties  upon  the 
said  route. 

"  It  divests  vested  rights  of  property  corporeal  and  incorporeal. 

"  It  incumbers  private  property  with  a  servitude  for  the  private  bene- 
fit of  a  private  company. 

"  It  affords  no  compensation  for  damages,  and  does  not  take  the  said 
private  property  for  public  use,  but  for  private  use. 

"  The  said  act  does  not  make  the  said  railroad  a  highway,  or  provide 
for  the  public  use  thereof,  nor  is  the  common  use  of  the  said  road 
upon  equal  and  reasonable  terms,  and  toll  secured  to  the  public,  as  a 
public  and  common  right. 

"4.  The  route  located  by  the  said  jury  is  not  in  pursuance  of  th.e 
directions  of  the  said  act  of  assembly ;  it  is  located  through  private 
property ;  it  is  not  between  said  depots,  but  extends  beyond  the  same 
at  each  end  thereof. 

"  It  intersects  Front  street,  north  of  the  Kensington  depot,  and  ex- 
tends south  of  the  Northern  Liberties  depot,  and  is  not  between  the 
same. 

"  It  is  not  another  railroad  upon  another  route,  from  their  depot  in 
Kensington  to  their  depot  at  the  corner  of  Third  and  Willow  streets. 

"  It  is  not  upon  the  best  route  along  the  streets  between  the  said 
depots. 

"  It  greatly  damages  the  property  of  the  districts  through  which  it 
passes,  of  the  owners  of  the  soil  upon  which  it  is  located,  and  can- 
not fee  constructed  until  compeiisation  is  made  therefor. 

"  The  location  thereof  upon  Willow  street  is  a  fraudulent  pretence 
upon  the  part  of  the  company,  in  fraud  of  the  rights  of  the  district 
of  the  Northern  Liberties,  of  the  Philadelphia,  Trenton,  and  North- 
ern Liberties  Railroad  Company,  of  the  public  right  of  highway 
thereon,  and  of  the  written  contracts  of  said  company." 

The  agreements  or  contracts  referred  to  in  the  third  exception  were 
as  follows :  — 

"  Articles  of  agreement  had,  made,  and  entered  into  this  twenty- 
first  day  of  March,  A.  d.  one  thousand,  eight  hundred  and  thirty-nine^ 
between  the  commissioners  and  inhabitants  of  Kensington  district  of 
the  Northern  Liberties  on  the  one  part,  and  the  Philadelphia  and 
Trenton  Railroad  Company  of  the  second  part. 

"  Witnesseth,  that  whereas  the  ordinance  of  the  19th  of  August, 
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A.D.  1836,  by  the  party  of  the  first  part,  and  acceded  to  and  accepted 
by  the  party  of  the  second  part,  has  expired,  and  the  party  of  the 
second  part  has  been  desirous  to  have  and  occupy  the  route  of  rail- 
road as  now  laid  down,  for  a  further  period  of  time ;  and  whereas 
the  same  has  not  been  considered  advantageous  to  the  interests  of 
the  said  party  of  the  first  part,  but  in  order  to  enable  the  party 
of  the  second  part  to  have  a  continuous  line  of  railroad,  have,  by 
a  resolution  of  the  board  of  said  party  of  the  first  part,  granted  per- 
mission to  said  party  of  the  second  part  to  continue  as  heretofore,  the 
use  of  said  streets  on  which  their  raihoad  is  now  made  for  such  farther 
time  as  they  deem  fit  and  proper,  namely,  the  party  of  the  second 
part,  they  paying  therefor  to  the  party  of  the  first  part  the  annual  sum 
of  two  thousand  dollars,  in  quarterly  payments,  on  the  tw-enty-first 
days  of  June,  September,  December,  and  March,  in  each  and  every 
year,  or  at  that  rate  for  such  period  of  time  as  they  the  party  of  the 
second  part  shall  use  and  occupy  for  railroad  purposes  the  same ;  and 
ip  case  of  non-payment  and  notice  to  that  effect  given  to  the  party  of 
the  second  part,  they,  the  party  of  the  first  part,  may,  and  can  take 
up  said  rails  at  the  expiration  of  ten  days  thereafter,  at  the  proper 
cost  and  charge  of  the  said  party  of  the  second  part ;  and  all  privi- 
leges and  all  restrictions  as  to  the  right  of  travel  on  the  road,  as  pro- 
vided for  in  the  ordinance  aforesaid,  shall  continue  and  remain  as 
heretofore.  Now,  therefore,  it  is  mutually  agreed,  that  the  party  of 
the  second  part  shall  annually  pay  at  the  rate  of  two  thousand  dol- 
lars per  annum,  for  the  privilege  aforesaid,  so  long  as  they  shall  use 
the  same,  and  in  quarterly  payments  as  aforesaid,  if  a  quarter  of  a 
year  shall  be  due,  or  so  much  as  shall  be  due ;  and  the  party  of  the 
first  part  covenants  that  all  and  every  of  the  privileges  extended 
under  ordinance  of  the  19th  of  August,  1836,  be  continued  during 
the  time  of  the  continuance  of  these  covenants  between  the  parties." 

"  Articles  of  agreement  made  this  twenty-third  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
between  the  Northern  Liberties  and  Penn  Township  Railroad  Com- 
pany of  the  first  part,  and  the  Philadelphia  and  Trenton  Raihoad 
Company  of  the  second  part. 

"  Witnesseth,  That  the  party  of  the  first  part  for  the  consideration 
hereinafter  stated  and  agreed  to  be  paid  by  the  party  of  the  second 
part,  to  the  party  of  the  first  part,  do  hereby  give  and  grant  unto  the 
said  party  of  the  second  part,  at  all  times,  the  free  use  of  all  that 
part  of  the  railroad  of  the  Northern  Liberties  and  Penn  Township 
Eiaihroad  Company,  from  Front  street  to  Third  Street,  along  Willow 
street,  for  the  raUroad  cars  belonging  to  the  said  Philadelphia  and 
Trenton   Railroad  Company,  for  the  transportation  of  passengers, 


SUPREME    COURT    OF   PENNSYLVANIA.  277 

Case  of  Philadelphia  and  Trenton  Eailroad  Company. 

merchandise,  &c.,  until  the  23d  day  of  February,  a.  d.  1862,  and  to 
eommence  from  and  immediately  after  the  determination  of  the  con- 
tract which  now  exists  between  the  said  two  companies,  for  the  use 
of  the  said  road,  subject  to  such  rules  and  regulations  as  the  board  of 
managers  of  the  party  of  the  first  part  may  %dopt  for  the  general  gov- 
ernment of  the  said  railroad,  not  inconsistent  with  the  rights  hereby 
granted  to  the  party  of  the  second  part.     And  the  party  of  the  first 
part  further  agree  that  they  will  keep  that  part,  of  their  railroad  from 
.Front  to  Third  street  along  Willow  street,  which  is  embraced  within 
this  contract,  in  good  repair,  and  at  aU  times  to  correspond  with  the 
jconstruction  and  superstructure  of   the  Philadelphia  and   Trenton 
Railroad  as  the  same  is  or  may  hereafter  be  made,  as  may  be  neces- 
sary to  the  connection  of  the  said  roads,  so  that  the  union  of  the  two 
roads  at  the  corner  of  Front  and  Willow  streets  may  form  a  continu- 
ous track  of  raiboad  from  the  depot  of  the  Philadelphia  and  Trenton 
Railroad  Company  in  Kensington  to  their  depot  at  the  corner  of  Third 
and  Willow  streets.     And  should  it  be  required  at  any  future  perio^l 
that  the  Philadelphia  and  Trenton  Railroad  Company  should  lay  a 
track  on  a  wider  superstructure  than  the  width  which  is  now  used,  so 
as  to  correspond  with  the  line  of  railroad  between  Trenton  and  Jer- 
sey City ;   it  is  agreed  that  in  such  case  the  said  Philadelphia  and 
Trenton  Railroad  Comjiany  shall  have  the  right  to  make  such  altera- 
tions as  they  may  desire,  at  their  own  expense,  in  the  width  of  that 
part  of  the  Northern  Liberties  and  Penn  Township  Railroad  em- 
braced in  this  contract.     Provided  said  alterations,  if  made,  shall  not 
in  any  way  interfere  with  the  free  passage  of  cars  built  according  to 
the  regulations  of  the  canal  commissioners  for  the  Philadelphia  and 
Columbia  Railroad  on  and  over  said  Northern  Liberties  and  Penn 
Township  Railroad.      And  the  Philadelphia  and  Trenton  Railroad 
Company,  the  party  of  the  second  part,  hereby  covenant  and  agree 
to  pay  to  the  Northern  Liberties  and  Penn  Township  Railroad  Com- 
pany, the  party  of  the  first  part,  for  the  use  of  the  said  railroad,  the 
sum  of  five  hundred  dollars  each  and  every  year  during  the  continu- 
ance of  said  contract,  and  the  said  pp,yment  to  be  made  quarterly, 
the  first  quarter  to  be  paid  three  months  after  the  determination  of 
the  agreement  now  existing,  and  quarterly  thereafter^     And  it  is  fur- 
ther agreed  by  and  between  the  said  parties  hereto,  that  if  the  railroad 
of  the  Philadelphia  and  Trenton  Railroad  Company  shall  not  be  lo- 
cated and  constructed  under  the  provisions  of  the  act  of  the  General 
Assembly  of  Pennsylvania,  passed  the  23d  day  of  March,  in  ths' 
year  of  our  Lord,  1839,  from  their  depot  in  Kensington  to  their  depot 
at  the  corner  of  Third  and  Willow  streets,  along  Front  street  to  Wit- 
low  street,  then  and  in  that  case  the  contract  shall  cease  and  deteiw 
VOL.  II.  —  AM.  K.  CA.  24 
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mine,  and  be  of  no  force  and  effect,  any  thing  herein  contained  i& 
the  contrary  notwithstanding." 

Depositions  were  taken  in  support  of,  and  in  opposition  to,  the 
exceptions  relating  to  the  proceedings  of  the  jury;  and  after  argu- 
ment the  court  of  quart€»-sessions  dismissed  the  exceptions  and  con- 
firmed the  report. 

The  case  was  then  removed  to  this  court  by  certiorari;  and  the  fol- 
lowing exceptions  were  filed :  — 

"  1.  The  said  jury  were  appointed  without  any  authorized  appli- 
cation by  the  Philadelphia  and  Trenton  Railroad  Company,  and 
•without  the  knowledge  or  consent  of  the  said  company,  or  the  direct- 
ors thereof. 

"  2.  The  court  erred  in  appointing  said  jury  to  view  and  locate  a 
railroad  under  the  provisions  of  the  said  act,  &c. 

"  3.  The  jurors  were  not  sworn  by  the  court,  nor  by  authority  fi:om 
the  court,  nor  in  the  terms  prescribed  by  law. 

"  4.  The  parties  interested  were  misled  by  the  advertisement  call- 
ing the  jury  together  in  the  city. 

"  5.  The  jury  were  guilty  of  misconduct  in  not  hearing  the  owners 
of  property  upon  Front  street,  their  proofs  and  allegations  upon  the 
matters  before  them. 

"6.  Li  refusing  to  hear  evidence  of  the  injurious  effects  of  said 
railroad  to  private  property,  to  public  business  and  trade  upon  the 
said  street. 

"  7.  In  refusing  to  entertain  or  consider  the  claims  of  private  prop- 
erty holders,  for  damages  for  the  injuries  done  them  by  the  said  loca- 
tion and  construction  of  said  railroad. 

"  8.  The  court  erred  in  ruling  that  the  said  appointment  of  the  said 
viewers,  their  report  and  proceedings,  &c.,  were  to  December  and  not 
to  March  term,  and  in  refusing  time  to  prepare  to  resist  said  applica- 
tion. 

"  9.  The  route  located  is  not  pursuant  to  the  acts  of  assembly,  &c., 
but  is  contrary  thereto. 

"  It  is  without  the  consent  of  said  districts. 

"  It  is  not  upon  streets  between  said  depots. 

"  It  is  not  another  railroad,  upon  another  route. 

"  It  extends  beyond  and  is  not  upon  streets  between  said  depots. 

"  It  is  partly  upon  private  property. 

"  It  is  in  part  upon  the  track  of  the  railroad  laid  down  under  agree- 
ment within  the  district  of  the  Northern  Liberties. 

"It  is  partly 'Upon  the  track  of  the  Northern  Liberties  and  Penn 
Township  Railroad  upon  Willow  street. 

« 10.  The  act  of  the  23d  March,  1839,  authorizing  the  said  raikoad. 
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has  not  been  accepted,  or  carried  into  effect  by  the  said  company,  but 
has  been  waived  by  a  contract  with  the  Kensington  district,  and  is 
void,  —  because,  it  impairs  the  obligation  of  contracts ;  to  wit,  the 
charters  of  the  said  district,  — 

"  Of  the  contracts  made  by  the  said  company  "with  each  of  the 
said  districts, — 

'  "Of  the  contracts  made  by  the  said  company  with  the  Northern 
Liberties  and  Penn  Township  Railroad  Company,  — 

"  Of  the  several  contracts  under  which  the  said  street  and  right  of 
passage  thereon  has  been  assured  to  the  owners  thereon  and  thereof. 

"  It  does  not  provide  compensation  for  the  injury  done  and  recog- 
nized as  the  effect  thereof  in  the  said  act. 

"  It  gives  a  monopoly  of  the  said  highway  or  streets  to  the  said 
company,  and  abridges  the  common  highway,  and  the  private  and 
public  right  of  passage  thereon. 

"  Because  the  said  railroad  company  is  in  effect  a  monopoly  in 
law,  and  in  fact  has  monopolized  to  the  sole  use  and  benefit  of  the 
said  company,  (in  denial  of  the  public  right  to  use  the  same  as  a 
highway,)  the  uses  of  the  said  railroad. 

"  It  invades,  impairs,  and  destroys  the  public  and  private  uses  of 
the  said  street,  and  hinders  and  obstructs  the  same. 

"  It  is  adding  new  uses  to  those  of  the  said  highway,  in  abridgment 
of  vested  rights,  and  in  violation  of  the  trust  under  which  the  said 
highway  is  held. 

' "  The  judges  of  the  quarter-sessions  did  not  all  convene  and  ap- 
prove, after  deliberation,  of  the  said  location,  as  they  ought  to  have 
done;  the  associate  judges  of  the  said  court  only  having  acted 
therein." 

Mr.  Kennedy  and  Mr.  J.  R.  IriffersoU,  in  support  of  the  exceptions, 
argued,  — 

That  Front  street  was  opened  under  proceedings  in  partition,  and 
became  the  property  of  the  owners  (parties  to  the  said  partition)  of 
the  lots  bounding  upon  it  in  severalty,  subject  to  the  full,  free,  and 
uninterrupted  right,  liberty,  privilege,  and  use  thereof  by  the  said 
parties,  their  heirs  and  assigns.  That  the  present  owners,  assignees 
of  the  parties  to  the  said  partition,  were  clothed  with  the  same  rights 
to  the  soil,  and  to  the  use  of  the  said  street,  by  virtue  of  their  private 
titles.  That  the  opening  of  Front  street  as  a  public  street,  did  not 
destroy  the  private  rights  of  soil,' or  of  way,  which  would  still  remain, 
though  the  public  street  were  vacated.  16  Mass.  35.  That  the  State 
could  not  incumber  the  soil  of  a  highway,  and  qualify  the  common 
right  of  way  by  a  special  grant  to  an  individual  or  company,  for  canal 
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or  railroad  purposes.  That  the  rights  of  the  owners  were  only  in- 
cumbered by  the  stipulations  of  the  partition  and  the  public  right  of 
way,  and  comprehended  a  right  to  exclude  the  taking  of  the  soU  for 
the  private  uses  of  an  individual  or  company.  That  such  right  of 
exclusion  was  incident  to,  and  a  part  of  their  property  in  the  lands ; 
and  is  as  effective  against  the  State,  without  compensation,  as  against 
individuals ;  and  particularly  where  the  State  does  not  take  for  a  pub- 
lic road,  but  authorizes  individuals  to  take  for  their  own  purposes. 
That  the  right  to  the  soil  of  Front  street  was  out  of  the  State ;  so 
that  of  way  upon  it;  and  the  right  thereof  was  a  right  of  prop- 
erty preserved  to  the  grantee  by  the  constitution,  as  vested  rights, 
could  not  be  divested  by  a  State  law  without  compensation.  9 
Cranch,  87 ;  1  Kent'g  Com.  413 ;  2  Dall.  304.  That  a  graiit  is  not 
the  less  a  contract  because  no  beneficial  interest  passes,  or  though  it 
be  of  a  mere  franchise.  It  is  still  a  contract,  and  imports  property. 
1  Kent's  Com.  47.  That  the  contract  granting  the  soil  of  the  street  to 
the  assignees  of, the  parties  to  the  partition,  is  impaired  by  the  imposi- 
tion of  an  additional  servitude  in  favor  of  a  stranger.  To  grant  to  that 
stranger  the  exclusive  right  to  the  street,  would  be  alike  to  annul  their 
title  to  the  soil  of  the  street,  and  to  the  private  as  well  as  public 
right  of  way  upon  it :  to  hinder  them  from  the  enjoyment  of  these,  is 
to  deny  their  right  of  property  therein :  to  deny  to  the  owner  the  ex- 
ercise' of  the  rights  of  property  found  in  his  grant,  is  to  take  from  him 
his  property ;  a  partial  taking  differing  from  an  entire  taking  only  in 
degree.  The  authority  to  the  company  takes  from  the  owners  the 
right  to  treat  the  company  as  trespassers,  which  appertained  to  them 
as  owners  of  the  street ;.  and  to  treat  the  railroad  obstruction  as  a 
nuisance ;  the  suppression  of  these  rights  is  a  taking  of  their  propr 
erty ;  an  abridgment  of  the  right  of  property  is  a  taking  of  it. 

Property  consists  as  weU.  in  the  right  to  exclude  others  from  using 
the  thing,  as  in  the  right  to  use  it.  To  take  from  the  owners  a  right 
to  exclude  the  company  from  the  use  of  the  street  for  a  canal  or  rail- 
road, is  taking  from  them  the  right  to  the  free  and  uninterrupted  lase 
of  the  street  secured  by  their  respective  deeds,  and  so  far  impairs  the 
obligation  of  contracts,  &c. 

The  State,  at  best,  is  but  a  trustee  of  a  public  highway.  She  has 
not  a  transferable  property  in  the  soil  or  way.  She  is  bound  to  pre- 
serve and  protect  the  uses,  to  guard  and  preserve  the  highway,  accord- 
ing to  the  terms  of  the  concession.  2  Hil.  Dig.  95 ;  2  B.  &  A.  793 ; 
1  Baldwin,  230 ;  16  Mass.  35,  36,  37.  The  State  may  claim  property 
for  State  roads,  not  to  give  to  individuals.  1  Penn.  R.  465.  A  dedica- 
tion for  the  purpose  of  a  street  will  not  authorize  the  conversion  of  the 
street  into  a  canal  without  compensation.     A  dedication  of  ground 
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for  a  public  footway,  rests  in  the  king  or  State  as  trustee.  They  can- 
not declare  it  a  common  tjioroughfare  or  highway,  without  violating 
the  trust,  ilor  without  recompense.  The  right  of  the  public  is  a  right 
of  passage  only,  and  that,  too,  upon  the  private  soil  of  another.  The 
king's  right  of  soil,  or  the  public's  right  of  soil,  is  a  thing  unknown 
to  the  law  of  highway.  The_  owner  retains  all  right  of  soil,  of 
herbage,  of  minerals,  and  use  of  the  land,  not  incompatible  with  the 
public  right  of  passage.  The  right  of  erecting  vaults  under  our 
streets,  springs  from  this  source.  9  Serg.  &  Rawle,  31 ;  3  Watts, 
219 ;  Swift,  Dig.  106 ;  3  Kent's  Comm. ;  2  Stra.  1004 ;  16  Mass.  35,  36, 
37.  The  State  has  violated  the  trust  and  confidence  reposed  in  it,  by 
abridging  the  right  of  the  owners,  by  the  authority  given  to  individ- 
uals ;  and  the  constitution,  by  not  stipulating  that  compensation  be 
first  made.  The  State  cannot  twice  grant  the  same  thing,  or  produce 
adverse  titles  to  the  same  thing  in  distinct  grants.  10  Peters,  700 ;  4 
Gill  &  Johns.  134:  The  grant  of  the  act  of  incorporation  stipulates 
for  numerous  and  onerous  duties,  consisting  of  expenditures  of 
money  for  the  public  convenience,  which  constitutes  a  good  consid- 
eration for  the  grant,  and  establishes  it  as  a  contract.  By  the  charter, 
the  authority  of  the  State  over  the  streets  is  vested  in  the  commis- 
sioners of  the  districts.  Barter  v.  Com.  3  Penn.  R.  363.  They  have 
directed  this  street  to  be  improved  at  an  expense  exceeding  $30,000, 
by  the  adjoining  owners ;  the  whole  of  which  the  State  have  author- 
ized the  company  to  take  to  their  own  use.  The  State  cannot  revoke 
or  rescind  the  contract  with  the  district,  nor  give  the  improvements 
thus  made  to  individuals,  or  qualify  the  rights  of  the  owners  to  the 
same. 

The  State  cannot,  as  trustee,  reject  the  trust,  without  the  express 
consent  of  the  parties  in  interest,  or  declare  new  uses  against  their 
consent,  of  a  highway 'granted  to  the  State,  for  the  purpose  of  being 
kept  as  a  common  highway.  Chancery  will  interfere  to  prevent 
ground  dedicated  to  specific  uses,  from  being  otherwise  appropriated. 

6  Peters,  513 ;  10  lb.  729.  The  corporations  have  the  right  to  insist 
upon  the  preservation  of  their  streets,  unmodified  in  form,  unquali- 
fied in  character.     18th,  21st,  and  26th,  sect,  of  Act  of  In.  Ken.  Dis. 

7  Sm.  L.  183.  The  inhabitants  of  Kensington  have  been  compelled 
to  improve  the  streets  by  force  of  the  stipulations  of  the  charter. 
The  State  should  be  enforced  to  accord  to  them  the  advantages  of 
those  improvements,  if  not  expressly,  by  implication  granted  them, 
in  the  charter.  The  State  cannot  incorporate  individuals,  against 
their  consent,  as  public  or  private  corporations ;  the  act  to  incorporate 
takes  effect  from  acceptance.  1  Kent,  419 ;  Rugell  on  Corp.  46, 47 ;  4 
G.  &  J.  129, 130;  Hil.  Dig.  94,  98,  100..    Acceptance  gives  to  an  act 
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of  incorporation  its  efficacy.  The  powers  of  the  corporation  are  as 
much  fed  from  the  powers  of  the  corporators  as  of  the  State ;  and 
the  State  is  as  much  bound  by  the  act,  as  the  inhabitants.  Neither 
can  revoke,  cancel,  rescind,  or  annul  any  part,  except  as  the  power  of 
doing  so  is  provided  for  in  the  charter.  The  right  of  the  district  to  the 
improvements  and  streets  made  under  the  charter,  cannot  be  abridged. ' 
Their  right  to  exclude  -the  railroad  cannot  be  taken  from  it  aiid  given 
to  the  company.  The  franchise  of  the  district  in  the  streets,  is  pro^ 
tected  by  the  constitution.  1  Kent,  415;  2  Wharton's  R.  485.' 
What  is  granted  to  a  corporation  cannot  be  resumed.  11  Peters, 
566-569;  4  Wheaton,  658;  2  Mass.  143;  4  G.  &  J.  109,  134y 
146-148.  The  charters  give  a  general  power  over  the  streets. 
3  Penn.  R.  253 ;  6  Peters,  513 ;  10  Jb.  729.  The  'act  of  1839,  creat- 
ing the  authority,  recognizes  the  injury.  It  provides  for  compensation 
for  a  temporary  use.  It  makes  no  provision  for  a  perpetual  use  by 
the  company.  The  omission  is  fatal  under  the  amended  constitu- 
tion. The  charters  stipulate  that  no  law  or  ordinance  shall.be  made 
to  alter  the  regulation  of  the  street.  Act  17th  April,  1795,  §  11,  21, 
30,  33,  16, 17,  18,  of  Act  of  Incorporation  of  Kensington.  The  im- 
plication is  u-resistible,  that  no  use  shall  be  made  of  them  against  the 
consent  of  the  corporation,  that  requires  an  alteration  of  the  regula- 
tion of  them.  A  grant  of  them  is  implied,  so  far  as  that  they  shall  not 
be  altered  by  any  law  in  form  or  use.  The  result  of  the  location 
will  be,  that  the  street  can  only  be  used  in  such  way  as  will  not 
interfere  with  the  company.  The  private  right  of  a  fuU  and  free  use 
of  the  street,  and  the  common  right  of  an  equal  use  of  it,  are  de- 
stroyed. This  is  the  effect  of  that  law,  and  there  is  no  difference  in 
principle  between  a  law  that  in  terms  impairs  a  contract,  and  one 
that  produces  the  same  effect  in  construction  and  practical  result.  4 
Harris  &  Johnson,  109 ;  Baldwin,  215-220. 

Mr.  Mallory  and  Mr.  Meredith,  for  the  company,  argued, 
That  the  first  exception  was  not  well  founded*  That  the  applica- 
tion to  the  court  of  quarter-sessions  for  the  appointment  t)f  viewers, 
was  by  petition  signed  by  the  president  of  the  company ;  and 
that  when  the  reports  of  the  previous  viewers  were  set  aside,  the 
court  on  the  application  of  the  solicitor  of  the  company,  appointed 
the  third  set  of  viewers,  and  it  was  not  necessary  to  present  a  new 
petition.  The  petition  was  not  rejected  by  setting  aside  the  report 
The  company  have,  in  every  stage  of  the  controversy,  claimed  the 
benefit  of  the  proceedings  had  under  the  appointment,  and  now 
claim ;  which  is  sufficient  evidence  of  authority  from  the  company. 
The  persons  objecting  to  the  location  of  the  road  cannot  be  injured 
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by  any  matter  alleged  in  the  second  exception.  Whether  the  loca- 
tion was  made  by  the  company,  in  the  first  place,  and  that  location 
submitted  to  the  jury  for  their  approval;  or  made  by  the  jury  upon  a 
view  of  the  ground,  and  the  location  returned  by  them,  with  their 
approval,  cannot  be  material.  The  company  were  authorized  to 
make  the  location,  and  they  might  do  it  by  the  direct  agency  of  the 
jury,  as  well  as  in  any  other  manner.  And  the  location  having  been 
so  made  and  adopted  by  the  company,  it  becomes  their  location,  and 
it  has  been  approved  and  sanctioned  by  the  jury  and  by  the  court. 

There  is  nothing  upon  the  record  to  sustain  the  third  error.  It  ap- 
pears that  the  jurors  were  sworn  according  to  law ;  but  there  has 
been  no  law  shown,  which  requires  them  to  be  sworn  at  all,  in  the 
present  case;  and  no  form  of  oath,  or  any  tribunal  named  before 
whom  any  oath  is  to  be  taken.  K  no  oath  was  required,  it  cannot  be 
an  error  that  they  were  sworn. 

[The  fourth,  fifth,  and  sixth  errors  were  passed,  upon  the  sugges- 
tion of  the  court,  that  they  contained  nothing  which  could  be  exam- 
ined in  this  court  upon  this  certiorari.'\ 

The  seventh  error,  if  true  in  point  of  factj  is  not  a  ground  of  com- 
plaint here.  The  jury  were  to  view  themselves ;  they  were  to  exer- 
cise their  own  judgment ;  they  were  not  constituted  a  court,  to  call 
witnesses  before  them,  administer  an  oath  to  them,  and  decide  upon 
their  testimony.  They  are  to  examine  and  judge  for  themselves,  and 
not  depend  upon  the  judgment  of  others.  And  besides,  there  is 
nothing  in  the  act,  requiring  them  to  decide  upon  the  claims  of  pri- 
vate property-holders  for  damages.  No  such  provision  is  found  in 
said  act.  The  company,  in  the  location  of  the  road  in  question,  can 
only  use  some  street  or  streets  between  the  two  given  points ;  they 
cannot  take  private  property. 

The  provisions  of  the  previous  acts  relating  to  this  company,  can 
have  no  bearing  upon  the  provisions  of  the  present  act.  Under  the 
former  laws,  the  company,  in  the  location  of  their  railroad,  were  ex- 
cluded from  the  use  of  all  highways,  except  it  should  be  necessary  for 
crossing  the  same ;  and  were  required  to  pay  for  the  land  used  to  the 
owner  thereof;  and  the  mode  of  ascertaining  the  value  of  the  land, 
and  the  damage  to  the  owner,  is  pointed  out.  But  by  the  act  of  the 
23d  of  March,  1839,  the  company  are  authorized  to  locate  and  con- 
struct a  raihoad  from  their  depot  in  the  district  of  Kensington  to 
their  depot  at  the  corner  of  Third  and  Willow  streets,  by  the  best 
route  along  the  streets  between  the  said  depots,  and  for  that  purpose 
they  may  occupy  such  street  or  streets  as  shall  be  most  beneficial  and 
convenient. 

It  was  not  within  the  contemplation  of  the  legislattfre  that  the 
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company  should  make  any  location,  except  in  the  streets ;    and  they 
are  not  required  to  pay  any  one  for  that  privilege.  s 

The  eighth  error  is  founded  upon  the  supposition  that  the  proceed- 
ings in  this  case  are  to  be  regulated  by  the  practice  in  laying  out 
roads  under  the  general  road  law. 

,    But  by  a  reference  to  the  act  of  the  23d  of  March,  1839,  under 
^  which  the  proceedings  in  this  case  were  had,  it  will  be  manifest  that 
the  practice  under  the  general  road  law  cannot  be  adopted. 

The  location  and  construction  of  the  road  are  required  to  be  done 
within  one  year ;  and  if  two  terms  were  to  be  allowed  for  the  confir- 
mation of  the  report  of  viewers,  and  one  or  two  should  be  set  aside, 
as  in  the  present  case,  the  law  would  be  entirely  defeated. 

The  company  require  only  the  report  of  the  viewers  and  theiap- 
proval  of  it  by  the  court.  They  need  no  order  of  the  court  to  war- 
rant the  location  or  construction  of  the  road,  as  in  the  case  of  pro- 
ceedings under  the  general  road  law. 

[The  ninth  error  was  passed  as  containing  no  matter  of  review  in 
this  court] 

The  tenth  error,  and  the  specifications  under  it,  strike  at  the  validity 
of  the  act  upon  the  ground  that  it  is  unconstitutional,  and  therefore 
void.  In  the  first  it  is  objected  to  the  act  that  it  is  unconstitutional 
because  it  violates  the  charter  of  incorporation  of  Kensington  district, 
in  depriving  the  corporation  of  the  power  of  the  streets. 

But  upon  examining  the  acts  incorporating  the  district,  it  will  ap- 
pear that  the  streets  in  the  said  district  are  public  highways,  and  are 
in  the  same  situation  as  other  highways  throughout  the  common- 
wealth.    Pamphlet  Laws  of  1819, 1820,  p.  54. 

The  legislature  have  the  same  power  over  the  streets  of  Kensing- 
ton as  they  have  over  the  highways  in  .other  parts  of  the  State,  to 
regulate  the  use  of  them,  and  to  authorize  any  improved  method  of 
travelling  upon  them.  And  there  is  nothing  given  to  the  corporation 
of  that  district,  which  can  limit  the  power  of  the  legislature  over  the 
streets,  or  render  an  act  of  the  legislature  upon  that  subject  ancon- 
stitutional. 

It  is  said  again  that  the  authority  given  by  this  act  to  locate  the 
raihoad  along  the  streets,  is  unconstitutional,  inasmuch  as  it  takes 
private  property  for  public  use,  without  making  compensation  to  the 
owner.  This  is  assuming  that  private  property  is  taken  for  the  use 
ol  the  railroad,  which  is  denied. 

The  streets  have  already  been  dedic^ited  to  pubHc  use,  and  the 
former  owner  of  the  soil  has  parted  with  his  control  over  it  so  long 
as  It  shall  be  used  by  the  public.  The  use  and  the  manner  of  using 
It  have  been  surrendered  to  the  public,  and  are  under  the  control  of 
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the  legislature,  as  the  guardians  of  the  public.  And  by  the  act  it  is 
only  the  occupancy  of  the  streets  which  is  given,  and  only  that  can 
be  taken, —  and  that  belonged  to  the  public;  and  the  public,  by  an 
act  of  the  legislature,  have  given  it  to  the  company.  And  it  is  not 
possible  for  any  constitutional  question  to  arise  from  this  part  of  the 
case,  even  admitting  that  the  right  of  soil  in  the  street  may  be  in  the 
owners  of  the  adjacent  land.  But  if  the  owner  of  the  land  lays  out  a 
town,  or  a  part  of  one,  and  opens  streets,  and  dedicates  the  streets  to 
public  use,  and  then  sells  out  lots,  bounded  upon  the  streets,  with  the 
courses  and  distances,  it  may  be  doubted  whether  the  owner  of  the  lots 
can  extend  his  claim  of  title  to  the  middle  of  the  street.  Tyler  v.  Ham- 
mond, 11  Pick.  R.  193 ;  Jackson  v.  Hathaway,  15  Johns.  R.  447. 

But  so  far  as  the  use  of  the  public  highways  is  concerned,  the  legis- 
lature have  always  exercised  control  over  them,  and  have  modified 
and  varied  the  use  of  them.  They  have  authorized  a  turnpike-road 
to  be  laid  upon  a  common  road ;  a  railroad  to  be  laid  across  high- 
ways and  turnpike-roads,  and  canals  intersecting  aU  of  them ;  and  it 
never  would  be  allowed  by  the  legislature,  regarding  the  best  interests 
of  the  public,  that  any  or  all  her  lines  of  improvements  should  be  in- 
terrupted and  broken,  by  every  street  that  should  faU  in  the  way,  and 
by  every  petty  corporation  that  should  lie  in  the  direction  of  her  im- 
provements. 

In  no  sense  can  the  act  impair  the  contracts  existing  between  the 
railroad  company  and  the  districts.  The  contract  with  the  district 
of  Kensington  for  the  use  of  the  former  location  of  the  road,  and  to 
pay  a  certain  sum  while  they  use  the  same,  and  if  they  cease  to  oc- 
cupy the  street,  the  contract  to  be  at  an  end,  cannot  be  said  to  be 
impaired  by  the  company  ceasing  to  use  that  under  an  act  to  con- 
struct another  road,  any  more  than  without  an  act,  or  without  any 
other  road ;  nor  is  there  any  other  contract  in  existence  which  can  in 
any  manner  be  impaired  or  affected  by  the  act  of  assembly  in  question. 

And  in  reply  to  the  last  error  assigned,  it  is  sufficient  to  say  that 
the  judges  of  the  court  of  quarter-sessions  of  the  county  of  Phila- 
delphia, are  referred  to,  in  the  act,  with  reference  io  the  judicial  char- 
acter in  which  they  were  to  act.  And  acting  in  a  public  and  judicial 
character,  it  required  the  attendance  of  no  greater  number  than 
would  legally  constitute  a  quorum.  By  article  5,  §  7,  of  the  consti- 
tution of  Pennsylvania,  the  judges  of  the  court  of  common  pleas  of 
each  county,  any  two  of  whom  shall  be  a  quorum,  shall  compose  the 
court  of  quarter-sessions  of  the  peace. 

It  is  enacted  by  the  act  of  1802,  that  the  justices  of  the  court  of 
quarter-sessions  in  each  county,  on  petition,  may  grant  view  of  roads, 


AMERICAN  RAILWAY  CASES. 


Case  of  PhUadelphia  and  Trenton  Railroad  Company. 


&c.,  and  it  never  has  been  doubted  but  two  might  legally  act.     Pur- 
don,  ed.  1830,  p.  792 ;  5  Binn.  481 ;  6  Serg.  &  Rawle,  170. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C,  J.  A  certiorari  lies  in  all  judicial  proceedings  in  which 
a  writ  of  error  does  not  lie ;  and  being  a  substitute  for  a  writ  of  error, 
it  is  governed  by  the  same,  or  strictly  analogous  principles :  conse- 
quently, no  point  can  be  raised  on  it  which  is  not  apparent  exclu- 
sively in  the  proceedings  removed  by  it.  Though  not  peculiar  to 
road  cases,  this  principle  was  enforced  in  the  case  of  the  Schuylkill 
Falls  Road,  2  Binney,  256 ;  of  Penn's  Grove  and  Concord  Road,  4 
Yeates,  372;  and  of  Spring  Garden  Street,  4  Rawle,  194:  in  all 
which  this  court  refused  to  enter  into  the  merits,  or  to  decide  facts 
on  depositions.  One  exception  alone  has  been  made  to  it.  In  thfe 
Case  of  The  Baltimore  Turnpike,  5  Binney,  484,  evidence  was  heard 
in  support  of  the  proceedings  on  a  point  which  perhaps  did  not  need 
it ;  as  all  presumptions  favorable  to  regularity  may  be  made  in  con- 
sistence with  the  record.  The  exceptions  in  the  case  before  us,  have 
been  framed  in  disregard  of  the  general  rule.  In  the  twenty-six 
points  raised  by  them,  I  discern  few  that  are  legitimate  subjects  of  re- 
examination ;  and  as  we  sit  here,  not  to  settle  abstract  principles,  but 
to  determine  matters  which  lie  in  the  course  of  our  functions,  my 
first  business  wUl  be  to  cast  out  such  of  them  as  are  not  determina- 
ble here. 

It  is  obvious  that  the  fourth,  fifth,  and  sixth  exceptions,  and  also 
the  ninth,  with  its  eight  specifications,  belong  to  the  rejected  class. 
The  supposed  misleading  of  parties  by  the  advertisement;  the 
alleged  misconduct  of  the  jury  in  refusing  to  hear  the  owners  of 
property  and  their  witnesses  in  support  of  their  objections  and  claim 
to  damages,  are  matters  that  do  not  appear  by  the  record ;  by  reason 
of  which,  even  were  there  substance  in  them,  we  would  be  com- 
pelled to  dismiss  them.  We  do  not  find,  however,  that  the  act  by 
which  the  proceeding  was  directed,  authorized  the  jury,  or  any  one 
else,  to  assess  damages ;  and  objections  to  the  route  on  the  ground 
of  policy  or  convenience,  they  were  to  determine,  not  on  the  testi- 
mony of  witnesses,  but  on  their  own  view,  as  was  decided  in  John- 
son's case,  2  Wharton's  R.  277.  The  judges  of  the  quarter-sessions, 
as  they  had  not  vie\ved,  might,  indeed,  have  satisfied  themselves  of 
the  propriety  of  the  location  by  the  information  of  others ;  but  that 
they  were  satisfied  without  it,  is  not  ground  of  error  examinable  here. 
The  ninth  exception,  also,  with  its  specifications,  by  which  it  is 
alleged  that  -the  reported  route  agrees  not  with  the  directions  of  the 
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act,  depends  on  facts  of  which  we  judicially  know  nothing;  nor 
would  they  perhaps  avail  the  exceptants  if  they  were  properly  before 
us.  We  perceive  not  that  the  act  requires  the  assent  of  the  districts 
to  the  location  ;  nor  did  it  appear  on  the  diagram  exhibited  at  the  ar- 
gument, that  the  road  is  not  laid  upon  streets  between  the  depots; 
and  that  it  is  not  another  railroad  upon  another  route ;  or  that  it  is 
partly  on  private  property.  It  may,  as  alleged,  be  partly  on  the  track 
laid  down  under  an  agreement  with  the  district  of  the  Northern  Liber- 
ties ;  but  what  of  that  ?  A  part  of  that  track  may,  notwithstanding, 
be  on  "the  best  route  along  the  streets  between  the  said  depots ; " 
and  the  act  requires  no  more.  As  to  its  being  laid  on  the  track  of 
the  Northern  Liberties  and  Penn  Township  Railroad,  the  interfer- 
ence might  be  made  a  subject  of  complaint  by  that  company,  but 
certainly  by  no  one  else ;  and  the  complaint  could  be  heard  only  by 
the  court  below,  no  other  tribunal  having  power  to  investigate  the 
fact. 

The  same  remarks  may  be  applied  to  three  specifications  of.  the 
allegation  contained  in  the  tenth  exception.  Of  contracts  made  by 
the  company  with  the  exceptants  or  the  Northern  Liberties  and  Penn 
Township  Railroad  Company,  we  judicially  know  nothing ;  and  we 
cannot  test  the  constitutionality  of  the  statute  by  an  allegation  of 
matters  which  cannot  legitimately  appear  in  the  proceedings  or  in 
our  paper  books.  From  the  copies  furnished,  they  appear  to  be  con- 
tracts for  privileges  purchased  in  other  streets ;  and  the  law  does  not 
disturb  them.  If  they  bound  the  company  originally,  they  bind  it 
stiU,  and  the  parties  may  still  have  an  action  for  any  breach  of  the 
company's  engagements.  None  of  these  matters,  however,  are  sub- 
jects of  revision  by  us ;  and  I  turn  to  those  which  properly  belong 
to  us,  premising  that  most  of  them  may  be  despatched  in  a  few 
words. 

The  first  exception, — that  the  jury  of  view  was  not  appointed 
pursuant  to  an  authorized  application  by  the  company,  —  seems  to  be 
founded  in  fact.  They  were  appointed  on  the  motion  of  the  com- 
pany's solicitor ;  and  were  it  not  so-,  the  manner  of  the  appointment 
is  a  matter  to  which  the  exceptants  cannot  make  objection,  since  the 
company's  ratification  of  the  appointment  by  claiming  under  it,  is 
equivalent  to  a  precedent  authority. 

The  second'  is,  that  the  road  was  located  by  the  jury,  instead  of  the 
company.  In  the  act  it  is  said  that  the  company  shall  locate,  and 
that  the  court  may  approve  on  a  jury's  report;  but  how  the  inhabi- 
tants could  be  prejudiced  by  allowing  the  act  of  location  to  be  per- 
formed by  the  jury,  instead  of  the  pompany's  officers,  has  not,  been 
shown.  It  is  not  to  be  credited  that  the  jury  would  be  less  disinterested 
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and  regardful  of  "  the  public  business,  trade,  and  private  property " 
of  the  inhabitants,  than  the  company  itself  would  be.  It  was  the 
privilege  of  the  company  to  make  the  location  by  its  officers ;  and  in. 
surrendering  it  to  the  jury,  it  renounced  a  benefit  provided  for  it) 
which  a  common  law  maxim,  too  trite  to  be  repeated,  authorized  it 
to  do.  Even  were  that  not  so,  the  jury  might  be  considered  as  its 
agent,  having  made  the  location  by  its  direction,  as  evidenced  by  its 
subsequent  ratification  of  the  act.  The  question  before  the  court, 
however,  regarded  not  the  paternity  of  the  location,  but  the  propriety 
of  it.  Not  only  the  court,  but  the  jury  were  to  be  satisfied  of  the 
propriety  of  the  latter,  and  it  is  not  probable  that  the  jury  would  have 
been  as  well  satisfied  with  the  propriety  of  any  other,  as  with  their 
own.  The  exception,  at  best,  depends  on  a  literal  interpretatidssj 
and  it  is  not  to  be  favored. 

The  third  is,  that  the  jury  were  not  sworn  by  the  authority  of  the 
court,  or  in  the  terms  prescribed  by  the  law.  "What  terms  ?  The  act 
itself  prescribed  none;  nor  did  it  direct  the  jurors  to  be  sworn  at  all. 
And  yet  it  is  stated  in  the  report  that  they  were  sworn  or  affirmed 
according  to  law;  and  as  nothing  in  the  record  contradicts  it,  we 
are  to  take  it  as  it  is  stated.  It  was  provided  that  the  jury  should  be 
appointed  "as  directed,"  and  here  the  sentence  was  left  incomplete 
by  the  omission  of  something  intended  to  have  been  subjoined;  but 
what  that  was,  cannot  be  conjectured.  In  the  case  of  Adelphi  street, 
2  Wharton's  R.  176,  a  proceeding  to  vacate  a  street  was  held  to  be 
within  the  purview  of  a  preceding  section  to  vacate  a  particular 
alley,  which  was  directed  to  be  in  the  usual  manner ;  and  this  on  the 
ground  that  there  were  general  principles  of  practice  in  laying  out 
and  vacating  streets  to  which  the  legislature  must  have  referred. 
That  practice,  however,  has  no  relation  to  the  proceeding  before  us, 
which  is  sui  generis.  That  it  was  not  intended  to  be  regulated  by 
the  road  law,  is  clear  firom  the  fact  that  no  petition  for  a  view  was 
required ;  nor  was  there  to  be  an  order  to  view,  because  the  jury  were 
to  act  on  being  applied  to ;  and  consequently  without  a  particular 
mandate.  As  then  no  oath  was  prescribed,  it  is  not  necessary  that 
the  jurors  should  have  been  sworn  at  all,  and  this  disposes  also  of  the 
eighth  exception  that  the  court  had  not  allowed,  in  conformity  to  the 
general  road  law,  two  full  terms  betwixt  the  appointment  of  the  jury 
and  the  confirmation  of  their  report. 

The  remaining  exception  is  more  important,  because  it  calls  in 
question,  for  specific  reasons,  the  validity  of  the  statute  which  is  the 
foundation  of  the  proceeding,  and  which  is  said  to  be  unconstitu- 
tional because  it  impairs  the  obligation  of  contracts  ;  by  violating  the 
chai-tered  rights  of  the  districts  of  Sprihg  Gaiden  and  the  Northern 
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Liberties ;  by  violating  the  contract  under  which  the  right  of  passage 
is  assured  to  the  inhabitants  of  this  particular  street;  by  taking  the 
property  of  the  street  without  compensation  to  the  districts  or  indi- 
vidual proprietors ;  and  by  monopolizing  the  street  in  derogation  of 
the  public  and  private  uses  to  which  it  had  been  applied.  This,  per- 
haps, is  the  substance  of  all  these  multifarious  specifications. 

What  is  the  dominion  of  the  public  over  such  a  street  ?  In  Eng- 
land, a  highway  is  the  property  of  the  king  as  parens  patricc,  or  uni- 
versal trustee ;  in  Pennsylvania,  it  is  the  property  of  the  people,  not 
of  a  particular  district,  but  of  the  whole  State ;  who,  constituting  £»b 
they  do  the  legitimate  sovereign,  may  dispose  of  it  by  their  rtpre- 
sentatives,  and  at  their  pleasure.  Highways,  therefore,  being  univer- 
sally the  property  of  the  State,  are  subject  to  its  absolutes  direction 
and  control.  An  exclusive  right  of  ferriage  across  a  navigable  stream, 
which  is  a  public  highway,  is  grantable  only  by  it ;  and  the  naviga- 
tion of  the  stream  may  be  impeded  or  broken  up  by  it  at  its  pleasure. 
In  the  construction  of  her  system  of  improvements,  Pennsylvania  has 
acted  on  this  principle.  Her  dams  across  her  principal  rivers  to  feed 
her  canals,  have  injured,  if  they  have  not  destroyed  the  descending 
navigation  by  the  natural  channels ;  and  this  without  a  suspicion  of 
want  of  constitutional  power.  The  right  of  passage  by  land  or  by 
water,  is  a  franchise  which  she  holds  in  trust  for  all  her  citizens,  but 
over  which  she  holds  despotic  sway,  the  remedy  for  an  abuse  of  it 
being  a  change  of  rulers,  and  a  consequent  change  of  the  law.  No 
person,  natural  or  corporate,  has  an  exclusive  interest  in  the  trust,  un- 
less she  has  granted  it  to  him.  Her  right  extends  even  to  the  soil, 
being  an  equivalent  for  the  six  per  cent,  thrown  into  every  public 
grant  as  compensation  for  what  may  be  reclaimed  for  roads ;  and  she 
has  acted  on  the  basis  of  it;  for  though  damages  for  special  injuries 
to  improvements  have  been  allowed  by  the  general  road  laws,  noth- 
ing has  been  given  for  the  use  of  the  ground.  This  principle  was 
broadly  asserted  in  the  Commonwealth  v,  Fisher,  1  Penn.  R.  666. 

Such  being  a  highway  as  a  subject  of  legislative  authority,  in  what 
respect  is  a  street  in  an  incorporated  town  to  be  distinguished  from 
it  ?  A  municipal  corporation  is  a  separate  community ;  and  hence  a 
notion  that  it  stands  in  relation  to  its  streets,  as  the  State  stands  in 
relation  to  the  highways  of  its  territory.  That  would  make  it  sove- 
reign within  its  precincts,  —  a  consequence  not  to  be  pretended. 
The  owner  of  a  town  plot  lays  out  his  streets  as  he  sees  fit,  or  the 
owner  of  ground  in  an  incorporated  town,  dedicates  it  to  public  use- 
as  a  street ;  but  it  follows  not  that  the  dominion  of  the  State  is  not 
instantly  attached  to  it.  The  general  road  law  extends  to  every  in- 
corporated town  from  which  it  is  not  excluded  by  provision  of  the- 
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charter;  and  the  statute  book  is  full  of  special  acts  for  opening, 
widening,  altering,  or  vacating  streets  and  alleys  in  Philadelphia  and 
our  other  cities.  Were  it  not  for  the  universality  of  the  public  sover- 
eignty, the  public  lines  of  communication  by  railroads  and  canals, 
might  be  cut  by  the  authority  of  every  petty  borough  through  which 
they  pass;  a  doctrine  to  which  Pennsylvania  cannot  submit,  and 
which  it  would  be  dangerous  to  urge.  It  would  be  strange,  therefore, 
were  the  streets  of  an  incorporated  town,  not  public  highways,  sub- 
ject perhaps  to  corporate  regulation,  for  purposes  of  grading,  curbing, 
»nd  paving;  but  subject  also  to  the  paramount  authority  of  the  legis- 
lature in  the  regulation  of  their  use  by  carriages,  rail-cars,  or  means 
of  locomotion  yet  to  be  invented,  and  this  without  distinction  be- 
tween the  inhabitants  and  their  fellow-citizens  elsewhere.  The  doc- 
trine was  carried  to  its  extent  in  Rung  v.  Shoenberger,  2  Watts,  23, 
in  which  it  was  affirmed  that,  though  a  city  has  a  qualified  property 
in  its  public  squares,  it  holds  them  as  a  trustee  for  the  public  for 
whose  use  the  ground  was  originally  left  open ;  and  that  the  enjoy- 
ment of  them  is  equally  free  to  all  the  inhabitants  of  the  Common- 
wealth, subject  to  regulations  not  inconsistent  with  the  grant;  In 
Barter  v.  The  Commonwealth,  3  Penn.  R.  259,  it  was  inadvertently 
said,  that  the  title  to  the  soil  of  a  street  is  in  the  corporation,  whose 
right  to  improve  it  for  purposes  which  conduce  to  the  public  enjoy- 
ment of  it,  is  exclusive  and  paramount  to  the  right  of  an  inhabitant. 
The  point  was  only  incidentally  involved,  and  consequently  not  very 
particularly  considered;  but  the  question  of  title,  involving  as  it  has 
done,  no  more  than  the  bounds  of  the  grant,  has  lain  between  the 
grantor  and  the  grantee^  or  those  deriving  title  from  them.  In  no 
case  has  title  been  claimed  by  the  corporation.  In  the  Union  Burial- 
Grouhd  Company  v.  Robinson,  5  Whart.  18,  in  which  the  point  was 
elaborately  argued,  the  contest  was  betwixt  the  grantor  and  a  pur- 
chaser from  the  grantee ;  and  though  the  cause  was  eventually 
decided  on  another  ground,  the  court  inclined  to  think,  on  the  author- 
ity of  niany  decisions,  that  the  title  to  the  street,  even  had  it  been 
opened,  would  have  remained  in  the  grantor;  and  such  appears  to  be 
the  principle  of  Kirkham  v.  Sharp,  1  Whart.  R.  323.  The  legal  title 
to  the  ground,  therefore,  remains  in  him  who  owned  it  before  the 
street  was  laid  out ;  but  even  that  is  an  immaterial  consideration ; 
for  an  adverse  right  of  soil  could  not  impair  the  public  right  of  way 
over  it,  or  prevent  the  legislature  from  modifying,  abridging,  or  en- 
larging its  use,  whether  the  title  were  in  the  corporation  or  a  stranger. 
I  take  it,  then,  that  the  regiJation  of  a  street  is  given  to  a  corporation 
only  for  corporate  purposes,  and  subject  to  the  paramount  authority 
of  the  State  in  respect  to  its  general  and  more  extended  uses;  and 
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that  there  would  have  been  no  invasion  of  chartered  rights  in  this 
instance,  even  did  either  of  these  districts  stand  in  a  relation  to  the 
public,  which  would  impart  to  its  charter  the  qualities  of  a  compact. 

What,  then,  is  the  interest  of  an  individual  inhabitant  as  a  subject 
of  compensation  under  the  constitutional  injunction  that  private  prop- 
erty be  not  taken  by  a  corporation  for  public  use  without  it  ?  Even 
agreeing  that  his  ground  extends  to  the  middle  of  the  street,  the  pub- 
lic have  a  right  of  way  over  it.  Neither  the  part  used  for  the  street, 
nor  the  part  occupied  by  himself,  is  taken  away  from  him ;  and  as  it 
was  dedicated  to  public  use  witlTout  restriction,  he  is  not  within  the 
benefit  of  the  constitutional  prohibition,  which  extends  not  to  mat- 
ters of  mere  annoyance.  The  injury  of  which  he  can  complain  is 
not  direct,  but  consequential.  It  consists  either  in  an  obstruction  of 
his  right  of  passage,  which  is  personal ;  or  in  a  depreciation  of  his 
property  by  decreasing  the  enjoyment  of  it ;  -but  no  part  of  it  is  taken 
from  him  and  acquired  by  the  company.  The  prohibition,  even 
when  it  precluded  a  seizure  of  private  property  immediately  by  the 
State,  was  not  largely  interpreted,  nor  was  there  reason  that  it  should 
be,  as  ample  compensation  was  obtained  from  her  sense  of  justice 
without  it.  The  sufferers  were  overpaid,  and  this  sort  of  aggression 
was  always  counted  as  a  favor.  But  though  she  usually  compen- 
sated consequential  damage,  it  was  of  favor,  not  of  right.  Nor  did 
she  always  make  such  compensation.  In  one  well-known  instance, 
she  destroyed  a  ferry  by  cutting  off  access  to  the  shore,  without  pro- 
vision for  the  sufferer ;  and  in  the  Commonwealth  v.  Richter,  1  Penn. 
R.  467,  damages  were  unavailingly  claimed  from  her  for  flooding  a 
spring  by  a  dam.  The  clause  in  the  amended  constitution  which 
narrows  the  former  prohibition  to  a  taking  of  private  property  for  a 
public  use  by  a  corporation,  is  to  receive  the  same  construction  ;  the 
word  "  taking "  being  interpreted  to  mean,  taking  the  property  alto- 
gether ;  not  a  consequential  injury  to  it,  which  is  no  taking  at  all. 
For  compensation  of  the  latter,  the  citizen  must  depend  on  the  fore- 
cast and  justice  of  the  legislature. 

On  the  subject  of  the  next  specification,  it  seems  scarcely  necessary 
to  say  that  monopolies  are  not  prohibited  by  the  constitution ;  and 
that  to  abolish  them  would  destroy  many  of  our  most  useful  institu- 
tions. Every  grant  of  privileges,  so  far  as  it  goes,  is  exclusive ;  and 
every  exclusive  privilege  is  a  monopoly.  Not  only  is  every  railroad, 
turnpike,  or  canal  such,  but  every  bank,  college,  hospital,  asylum,  or 
church,  is  a  monopoly ;  and  the  ten  thousand  beneficial  societies  in- 
corporated by  the  executive  on  the  certificates  of  their  legality  by  the 
attorney-general  and  judges  of  the  supreme  court,  are  all  monopolies. 
Nor  does  it  seem  more  necessary  to  remark,  on  the  subject  of  the 
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concluding  specifications  of  exception  to  the  confirmation  of  the  re- 
port by  the  associate  judges  of  the  sessions  alone,  that  the  approval 
was  an  act  of  the  court ;  and  that  they  were  competent  to  hold  it. 

Proceedings  affirmed} 


'  The  right  of  a  railroad  company  to  lo- 
cate its  road  along  a  public  highway  ap- 
pears to  have  been  first  contested  in  the 
case  of  the  Lexington  and  Ohio  Eailroad 
Co.  V.  Applegate,  8  Dana,  289.  The  com- 
pany was  there  authorized  to  build  a  rail- 
road from  Lexington  to  the  Ohio  river, 
and  in  the  exercise  of  the  discretion  grant- 
ed for  determining  the  route,  the  road  was 
constructed  through  some  of  the  principal 
streets  in  the  city  of  Louisville,  with  the 
consent  of  the  city  authorities.  Upon 
the  application  of  a  large  number  of  per- 
sons owning  or  occupying  the  streets 
through  which  the  railroad  passed,  repre- 
senting that  such  use  of  the  streets  was  a 
public  nuisance,  an  injunction  was  granted, 
against  which  the  company  appealed.  Up- 
on the  hearing  of  the  appeal  tbe  court  de- 
cided that  the  company  had  the  right  to 
locate  the  road  through  the  streets  of  the 
city  with  the  consent  of  the  city  authori- 
ties, that  such  use  of  the  streets  was  not  a 
diversion  of  them  from  their  legitimate 
purposes,  and  that  the  railroad,  if  properly 
constructed  and  used,  could  not  be  consid- 
ered a  public  nuisance ;  and  the  injunction 
was  removed.  In  the  case  of  Drake  v. 
The  Hudson  Eiver  Railroad  Co.  7  Bar- 
bour, 509,  the  supreme  court  of  New  York, 
after  an  elaborate  investigation,  decided 
that  the  construction  of  a  railroad  through 
the  streets  of  the  city  of  New  York  was 
no  infringement  of  the  rights  of  the  public, 
and  that  the  owners  and  occupiers  of  laud 
adjoining  such  streets  were  not  entifled  to 
an  injunction  against  the  road.  At  a  much 
earlier  period  the  courtof  chancery  in  that 
State  had  refused  an  injunction  on  similar 
grounds  in  the  case  of  Hamilton  v.  The 
New  York  and  Harlem  Railroad  Co.  9 
Paige,  171.  In  Hentz  v.  The  Long  Island 
Railroad  Co.  13  Barbour,  646,  the  plaintiff 
applied  for  an  injunction  to  restrain  the 
company  from  further  use  of  a  road  which 


had  been  located  along  a  public  highway 
for  fifteen  years,  alleging  that  the  rails  had 
been  allowed  to  get  out  of  repair,  and  that 
the  use  of  the  road  had  been  almost  dis- 
continued until  a  recent  period,  when  the 
track  had  been  relaid  and  the  company  had 
commenced  running  their  cars  with  locomo- 
tives in  a  manner  which  greafly  hindered 
and  injured  the  plaintiff  in  the  occupation 
and  enjoyment  of  his  estate  situated  on  the 
line  of  the  road.  The  court  refiised  the  in- 
junction on  the  ground  that  the  occupation 
of  the  street  by  the  company  was  lawful, 
and  did  not  constitute  a  public  nuisance. 
The  plaintiff  in  this  case  had  acquired 
the  tide  to  his  estate  long  subsequenfly  to 
the  location  of  the  railroad  through  the 
street,  and  the  court  further  held  that  he 
had  no  right  to  coniplain  of  the  use  of  the 
street  in  such  a  manner,  as  he  took  his  es- 
tate subject  to  the  existing  burdens. 

There  are  cases  in  New  York  which 
seem  to  be  directly.opposed  to  the  decis- 
ions above  cited,  in  which  it  has'  been 
held  that  the  owner  of  land  adjoining  a 
street  along  wliich  a  railroad  has  been  lo- 
cated, may  maintain  an  action  for  damages 
against  the  company  for  injuries  arising 
from  such  location.  Fletcher  v.  The  Au- 
burn and  Syracuse  Railroad  Co.  25  Wen- 
dell, 462;  Trustees  of  the  Presbyterian 
Society  v.  The  Auburn  and  Rochester 
Railroad  Co.  3  Hill,  567.  But  the  cor- 
rectness of  these  decisions  has  T)een  doubt- 
ed. See  Chapman  v.  The  Albany  and 
Schenectady  Eailroad  Co.  10  Barbour, 
360. 

The  supreme  court  of  Massachusetts 
held,  in  the  case  of  the  Inhabitants  of 
Springfield  v.  The  Connecticut  River 
Railroad  Co.  1  Am.  Rail.  Cas.  572,  that 
the  legislature  have  power  to  authorize 
the  construction  of  a  railroad  along  a  pub- 
lic highway,  and  that  such  authority  when 
not  given  in  express  terms  might  be  in- 
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LATJDERBRXnsr  V.  DUFFT.l 
Eastern  District,  December  Term,  1845. 

Rights  of  Contractors  under  Charter  —  Temporary  Use  of  Lands. 

Under  the  12th  section  of  the  charter  of  the  Reading  Railroad  Company,  the  contractors 
were  authorized  to  enter  and  occupy  with  temporary  dwellings^,  stables,  blacksmith's 
shops,  &c.,  the  lands  adjoining  the  line  of  the  road,  provided  no  more  was  taken  than  was 
necessary  for  such  purpose,  while  engaged  in  the  performance  of  their  contract. 

April  27.  —  The  plaintiff  in  error  brought  ejectment  in  December, 
1841,  and  proved  title  to  the  property.  The  defendant  was  a  con- 
tractor for  the  Reading  Railroad  Company,  and  had  agreed  to  com- 
plete his  work  in  July,  1841;  but  it  was  shown  that  it  was  not 
finished  until  January,  1842.  He  claimed  no  title  to  the  premises, 
but  rested  his  defence  on  the  right  to  enter  and  occupy  for  the  neces- 
sary accommodation  of  his  workmen,  family,  horses,  &c.,  under  the 
charter  of  the  cprporation,  the  12th  section  of  which  provides  that 
the  company  shall  have  power,  by  their  engineers,  "  and  workmen,  to 
enter  in  and  upon,  and  occupy  all  land  on  which  the  raUroad  or  its 
depots  may  be  located,  or  which  may  be  necessary  for  the  erection  of 
its  engine  and  water  stations,  &c.,  or  any  other  purpose  necessary  or 
useful  in  the  construction  and  repairs  of  said  road."  Compensation 
by  the  company,  and  a  mode  of  assessment  was  provided.  The  de- 
fendant erected  a  temporary  building  called  a  shantee,  on  a  stone 
foundation,  for  the   accommodation  of  his  family,  and  thirty-five 


ferred  from  the  circumstances  of  lie  case,  to  enter  upon  and  cross  a  previously  exist- 

The    presumption    would,    however,    be  ing  turnpike. 

against  such  implied  grant,  and  a  strong  The  supreme  court  of  Louisiana  decided 

case  of  necessity  must  be  shown  to  author-  in  The  New  Orleans  and  Carrollton  Bail- 

ize  such  construction.    The  supreme  court  road  Co.  v.  New  Orleans,  1  Louisiana  An. 

of  Vermont  were  called  upon  to  give  such  Kep.  128,  that  where  a  railroad  company 

a  construction  to  a  charter  in  the  case  of  were  authorized  to  establish  a    railroad 

the  White  River  Turnpike   Co.  v.  The  along  a  public  street,  they  were  authorized 

Vermont  Central  Eailroad  Co.  1  Am.  Eail.  to  construct  a  turn-out  from  the  track  to 

Cas.  233,  where  they  decided  that,  the  the  depot  established  near  the  terminus  of 

general  course  of  a  railroad  being  pre-  the  road  for  the  purpose  of  containing  a 

scribed  by  the  charter,  and  there  being  turn-table  and  other  apparatus  necessary 

but  one  practicable  route,  the  company  for  reversing  the  engine, 
•were  authorized  to  adopt  such  route,  and 

1  2  Barr's  Reports,  398. 
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laborers  ;  a  blacksmith's  shop,  stables,  wagon-house,  and  hog-pen,  all 
of  the  same  character  with  the  shantee.  He  kept  several  working, 
horses,  a  cow,  and  ten  hogs.  The  buildings  were  not  more  than  ten 
and  a  half  perches  from  the  road ;  and  it  was  shown  that  the  house 
could  not  have  been  placed  any  nearer  without  danger  from  the  blast- 
ing of  rocks  on  the  railroad.  There  was  evidence  that  the  ground 
occupied  was  that  most  convenient  for  plaintiff,  and  that  he  had  him- 
self selected  it  for  the  shantee.  The  plaintiff  requested  a  direction 
to  the  jury  in  substance  as  follows.  1.  The  contract  with  the  com- 
pany did  not  authorize  such  occupation  as  was  proved.  2.  The  con- 
sent to  the  erection  of  the  shantee  did  not  authorize  an  erection  of 
the  stable,  &c.,  nor  an  occupation  by  the  animals  as  proved.  3.  The 
consent  must  be  presumed  to  have  been  limited  to  the  time  men- 
tioned in  the  contract.  4.  Such  consent  being  without  consideration, 
the  plaintiff  could  remove  the  shantee  as  soon  as  other  buildings  were 
erected.  5.  Defendant,  even  with  the  consent  of  plaintiflj  was  a 
mere  tenant  at  will,  and  could  be  removed  at  any  time. 

The  court  told  the  jury  the  broad  question  was,  whether  the  charter 
authorized  this  occupation  by  defendant.  That  if  defendant  was 
employed  as  a  contractor  on  the  road,  and  only  occupied  so  much 
ground  as  was  necessary  for  the  purpose  of  constructing  the  road,  he 
was  authorized  to  do  so,  especially  if  the  plaintiff  had  himself  indi- 
cated the  ground.  That  he  might  lawfully  erect  the  shantee  for  the 
accommodation  of  his  family,  a  stable,  &c.  &c. ;  and  if  these  were 
necessary  for  the  purpose  of  carrying  on  his  work,  the  plaintiff,  hav- 
ing brought  suit  before  the  contract  was  completed,  could  not  recover. 
If  they  were  unnecessary,  he  was  entitled  to  a  verdict. 


J  for  plaintifi"  in  error.  The  real  question  is,  whether  the 
charter  authorized  such  an  entry.  The  clause  giving  a  right  to  enter 
for  ot'her  purposes,  must  be  corifined  to  the  land  required  for  the  loca' 
tion  of  the  road  four  rods  in  breadth,  and  for  the  purposes  of  the 
engines ;  for  so  much  only  is  the  company  bound  to  make  compensa- 
tion ;  they  are  not  bound  for  the  trespasses  of  the  families  or  cattle 
of  their  contractors.  It  is  no  answer,  that  the  occupation  was  neces- 
sary, for  the  parties  accepting  the  charter  may  not  contest  its  expedi- 
ency. 8  Serg.  &  Rawle,  222.  And  these  privileges  are  not  extended 
beyond  the  letter  and  spirit  of  the  charter,  as  was  said  in  4  Peters, 
168,  when  a  similar  clause  in  the  charter  was  discussed. 

St.  George  Campbell,  contra.  No  other  meaning  can  be  put  on  the 
clause,  for  other  purposes  than  this.  The  right  of  location'of  every 
part  of  their  works  is  expressly  given ;  then  the  right  to  enter  for 
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other  purposes  is  given,  and  compensation  is  directed.  The  jury- 
have  found  the  occupation  was  necessary,  reasonable,  and  proper; 
hence  the  charter  is  a  complete  defence. 

May  4.  Kennedy,  J.,  after,  stating  the  case. —  Although  it  ap- 
peared pretty  clearly  from  the  evidence  that  the  plaintiff  had,  before 
the  defendants  took  possession  of  the  land,  consented  to  their  doing 
so,  and  to  their  putting  up  the  buildings  thereon,  and  occupying  the 
whole  as  they  did,  that  they  might  the  more  conveniently  grade  their 
section  of  the  railroad ;  yet  the  main  question  is,  "Were  they  not  au- 
thorized to  do  so  by  the  act  of  assembly  of  the  4th  of  April,  1833, 
entitled  "  An  Act  to  authorize  the  governor  to  incorporate  the  Phila- 
delphia and  Reading  Railroad  Company  ?  "  Pamph.  Laws  of  1833, 
p.  144.  We  are  decidedly  of  opinion,  that  according  to  the  spirit 
and  true  meaning  of  the  11th,  12th,  and  13th  sections  of  that  act, 
the  defendants,  under  their  contract  with  the  company  for  grading  the 
road,  had  full  power  and  authority  to  enter  upon  and  occupy  the 
plaintiff's  land  adjacent  to  their  section  of  the  road  as  they  did. 
Indeed,  it  might,  in  many  instances,  be  utterly  impracticable  to  ac- 
complish the  construction  of  a  raihoad  without  such  authority.  The 
legislature  having  granted,  in  express  terms,  the  right,  with  the  power 
and  authority  to  construct  the  road,  must  be  presumed  to  have 
granted  likewise  every  incidental  power  and  authority  necessary  to  be 
exercised,  in  order  to  carry  the  power  expressly  granted  into  effect ; 
subject,  however,  to  such  qualifications  as  may  be  mentioned  in 
the  act.  Generally  we  consider  the  instruction  given  by  the  court 
below  to  the  jury  correct,  as  also  their  reasoning  in  support  of  the 
same,  and  therefore  are  willing  to  adopt  it  as  our  opinion  on  the  case 
presented.  We  can  perceive  no  error  in  the  charge  of  the  court 
below,  or  in  their  answers  to  the  plaintiff's  points ;  nor  can  we  dis- 
cover that  any  of  his  points  have  been  omitted  to  be  answered. 

We  therefore  affirm  the  judgment.'- 


'  The  supreme  court  of  Vennont  de-  pany  would  be  liable  for  the  damages,  to 

cided  in  the  Yermont  Central  R.  Co.  v.  be  ascertained  by  appraisement  in  mode 

Baxter,  1  Am.  Eail.  Cas.  240,  that  a  con-  provided  by  statute,  notwithstanding  an 

tractor  for  building  a  railroad  might  law-  agreement  by  the  contractors  to  furnish 

fully  enter  upon  lands  and  use  materials  all  materials,  and  pay  all  damages  which 

for  building  the  road,  in  the  same  manner  might  be  incurred  in  the  execution  of  the 

as  the  company  itself,  and  that  the  com-  work. 
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Hauvbt  V.  Lloyd  et  al.^ 

Northern  District,  July  Term,  1846. 

Lateral  Road —  ConstiMionality  of  Act  authorizing — Proceedings  for. 

In  proceedings  to  open  a  railroad  from  mines  to  the  public  works,  a  petition,  signed  by  the 
lessee  and  agent  of  the  owners  of  the  mines  on  their  behalf,  is  sufficient. 

A  notice  of  the  filing  of  the  petition,  signed  by  an  attorney,  is  sufficient. 

A  notice  of  the  order,  stating  it  in  substance,  is  sufficient. 

Evidence  of  the  enhancement  of  the  value  of  the  petitioner's  land  by  the  proposed  road,  in- 
admissible in  such  a  proceeding. 

The  necessity  for  such  a  railroad  within  the  act  of  assembly,  is  not  an  absolute,  but  a  reas- 
onable necessity,  and  may  exist,  though  a  road  might  at  great  expense  be  constructed 
over  the  petitioner's  land.  Whether  necessary  and  useful,  is  for  the  jury.  It  may  com- 
mence at  a  point  on,  and  extending  over  the  twenty  feet  occupied  by  the  railroad  of 
another,  he  not  objecting,  and  terminate  within  one  hundred  feet  of  that  road,  on  the  same 
public  canal. 

The  lateral  railroad  act  is  constitutional. 

In  error  from  the  common  pleas  of  Luzerne  county. 

July  10.  This  was  a  proceeding  to  open  a  raihroad  across  the  land 
of  the  plaintiiF  in  error,  from  the  mines  of  the  defendants,  to  the  pub- 
lic works  on  the  Susquehanna,  under  the  act  of  1832,  Purd.  Dig. 
Canals  and  Railroads.  From  the  report  of  the  reviewers,  the  plain- 
tiff in  error  appealed.  On  the  trial  before  Jessup,  President  J.,  at  a 
special  court,  the  petitioners,  defendants  in  error,  gave  in  evidence  the 
petition  by  themselves,  as  owners  of  the  Pringle  Mine,  within  three 
miles  of  the  Slack  Water  Navigation,  by  their  lessee  and  agent, 
Bennet,  signed  by  him;  and  a  notice  of  the  intention  to  file  it, 
signed  by  their  attorney.  The  proposed  road  commenced  in  the  line 
of  one  belonging  to  Thomas,  and  continued  three  hundred  and  thuiy 
feet  within  the  twenty  feet  occupied  by  such  road,  then  diverged  from 
it,  and  passed  over  Harvey's  land.  The  petition  and  notices  were 
objected  to,  as  not  signed  by  the  owners  of  the  mine,  and  constitute 
the  first  error  assigned. 

They  then  gave  in  evidence  the  order  on  the  petition;  also,  a 
notice  to  Harvey,  signed  by  Bennet  as  lessee  and  agent,  of  the  order 
on  the  petition,  for  viewers  to  examine  the  route  mentioned  in  the 
petition  and  draft  filed  of  record,  and  report  the  damage  arising  from 
the  construction  of  said  raifroad  and  schute,  and  of  the  time  they 
would  act. 


13  Hair's  Reports,  331. 
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This  was  objected  to,  as  not  following  the  petition  and  order.  The 
omission  of  the  clause  in  the  order  requiring  the  viewers  to  report 
the  damages,  "  if  they  deemed  the  same  necessary  for  public  or  pri- 
vate uses,"  appears  from  the  notice  to  be  the  ground  of  this  objec- 
tion, and  was  the  second  error  assigned.  The  viewers  reported  in 
favor  of  the  road,  assessing  the  damages ;  and  the  defendant  below 
appealed. 

The  petitioners  then  gave  in  evidence,  under  an  exception,  the 
record  of  these  proceedings,  which  constitutes  the  third  error  assigned ; 
also,  the  deeds  to  themselves  for  the  land  in  which  is  the  Pringle 
Mine.  They  then  proceeded  to  show  the  necessity  for  the  new  road : 
it  would  terminate  within  one  hundred  feet  of  that  belonging  to 
Thomas,  and  run  about  one  hundred  and  forty  feet  from  the  line  of 
that  road.  They  proved,  under  exception,  (the  fourth  error  assigned,) 
that  they  could  not  be  accommodated  by  Thomas's  schute,  as  he  oc- 
cupied it  himself;  and  also,  (fifth  exception,  and  fourth  error,.)  that 
but  three  tracts  of  land  could  find  an  outlet  for  their  coal  by  that 
road.  The  defendant  proposed  to  ask  the  witness,  how  much  his 
property  would  be  injured  by  the  road,  and  how  much  that  of  peti- 
tioners enhanced.  The  latter  question  was  rejected  by  the  court, 
(sixth  exception  and  fifth  error) ;  defendant  gave  evidence  that  a  road 
might  be  constructed  across  petitioners'  land,  to  the  canal. 

In  rebuttal  under  exception,  (seventh  exception,  and  sixth  error,) 
petitioners  pr»ved  the  expenses  of  such  a  road  would  be  $15,000  or 
|20,000 :  ten  to  twelve  feet  rock  cutting  being  necessary  for  six  or 
eight  rods.  The  expense  of  the  proposed  road  was  not  stated ;  but 
it  was  shown,  that  by  a  wagon  road  the  petitioners  could  reach  the 
canal. 

Defendant's  points.  "  1.  That,  inasmuch  as  the  owners  of  the  land, 
on  which  the  route  of  the  proposed  road  commences,  did  not  sign  the 
petition  in  the  preliminary  proceedings,  that,  therefore,  the  plaintiifs 
cannot  maintain  the  issue  on  their  part,  and  are,  therefore,  not  enti- 
tled to  a  verdict. 

"  2.  That  if  the  jury  believe  that  the  plaintiffs  are  not  the  owners 
of  the  land  on  which  the  route  of  the  road  commences,  this  is  fatal  to 
the  plaintiffs'  case,  and  they  cannot  recover. 

"  3.  That,  under  the  provisions  of  the  lateral  railroad  act,  and  its 
supplements,  a  second  private  or  public  road  cannot  be  located,  com- 
mencing at  the  same  point,  and  running  within  the  same  twenty  feet 
appropriated  by  the  first  road,  and  terminating  one  hundred  feet  apart 
from  each  other,  on  the  slackwater  navigation. 

« 4.  That  the  act  of  5th  May,  1832,  entitled,  '  An  Act  regulating 
lateral  railroads,'  and  its  supplements  as  applied  to  this  case,  are  un- 
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constitutional,  both  in  view  of  the  Constitution  of  the  United  States, 
and  of  the  State  of  Pennsylvania. 

"  5.  There  is  no  such  necessity  for  this  road  as  is  contemplated  by 
the  statute. 

"  6.  That  the  act  of  5th  May,  1832,  in  granting  a  right  qf  way, 
refers  only  to  the  case  where  the  owner  of  mines  is  cut  off  from  ap- 
proach to  the  public  improvements,  by  intervening  lands ;  and  that  if 
the  owner  of  mines  has  land  of  his  own  extending  to  the  improve- 
ments, he  cannot  avail  himself  of  the  privilege  of  crossing  the  lands 
of  any  one  else,  if  it  be  practicable  to  make  a  road  over  his  own." 

Charge.  —  The  questions  submitted,  and  which  are  for  the  decision 
of  the  jury  under  the  evidence,  are, — 

"1.  Is  the  road  located  by  the  plaintiffs  necessary  to  the  proper  and 
reasonable  enjoyment  of  their  coal-mines  ? 

"  2.  Does  the  land  of  the  defendant,  over  which  the  road  is  located, 
intervene  between  the  coal-mines  of  the  plaintiffs  and  the  public  im- 
provements of  the  State  ? 

"  3.  Have  the  plaintiffs  given  satisfactory  evidence  of  their  title  to 
the  coal-mines? 

"  If  these  questions  be  answered  in  the  affirmative,  then  — 
"4.  What  damages  are  sustained  by  the  defendant  by  the  opening, 
constructing,  completing,  and  using  the  proposed  road  ? 

"  In  answering  the  first  question,  the  court  instruct  the  jury,  that 
no  absolute  necessity  is  required  by  the  act  of  assembly,  in  any  such 
sense  as  claimed  by  defendant's  counsel.  The  terms  '  necessary  and 
useful  for  public  or  private  purposes,'  employed  in  this  statute,  are  to 
receive  a  reasonable  construction.  They  do  not  imply  any  such 
necessity,  as  that  without  the  road  the  plaintiff's  coal  would  be 
utterly  worthless,  or  that  it  could  not,  by  carts,  wagons,  or  wheelbar- 
rows, be  transported  to  the  pubfic  improvements,  or  that  there  is  no 
other  route,  along  which,  by  the  expenditure  of  large  sums  of  money, 
a  road  might  not  be  made.  The  law  intended  to  secure  to  owners 
of  mines  within  the  prescribed  distance,  upon  paying  the  assessed 
damages  to  mtervening  owners,  such  reasonable  facilities  for  reachin<T 
the  public  improvements,  as  would  enable  them  to  bring  the  miner€d 
wealth  of  the  State  to  market.  The  necessity,  therefore,  contem- 
plated by  the  statute,  is  only  such  as  is  found  in  giving  a  reasonable 
tacihty  for  reaching  the  public  improvements.  The  courts  have  uni- 
formly given  this  construction  to  similar  phraseology  in  the  general 
road  laws.  The  viewers  of  county  roads  are  required  to  report 
whether  the  road  located  by  them  'be  necessary  for  a  public  or  pri- 
vate road'  It  was  never  supposed  any  absolute  necessity  was  in- 
tended.     If  the  convenience  of  the  public  and  the  facilities  of  general 
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travel  would,  be  increased,  the  road  was  always  deemed  necessary. 
Such,  too,  is  the  proper  view  of  this  lateral  railroad  law,  and  this  is 
the  necessity  to  be  ascertained  by  the  jury.  It  is  with  this  construc- 
tion of  the  act  submitted  to  the  jury  to  ascertain  whether  the  pro- 
posed road  is  necessary  and-  useful.  This  answers  the  fifth  point 
proposed  by  defendant's  counsel. 

"  In  answering  the  second  and  third  questions,  the  jury  are  referred 
to  the  evidence  in  the  case. 

"  The  title  of  the  plaintiffs,  as  exhibited  and  proved  to  the  court,  is 
sufficient ;  and  the  question  of  intervening  land  is  a  matter-of-fact  to 
be  ascertained  by  the  jury  from  the  evidence.  The  proposed  road  is 
located  from  the  tunnel  leading  into  the  mines,  in  the  side  of  the  hill, 
to  the  Nanticolce  pool ;  and  in  the  present  case,  whether  that  is  in- 
tended for  the  whole  extent  of  a  raUroad  or  not,  or  whether,  after 
entering  the  mines,  other  roads  are  to  connect  with  it,  is  not  essential. 
There  was  no  necessity  for  showing  how  it  was  to  be  extended  in 
the  interior  of  the  mines,  even  if  there  it  passed  over  other  lands. 
That  is  an  affair  belonging  to  others,  and  not  important  to  the  defend- 
ant or  to  this  case.  The  road  leads  from  a  point  where  the  coal  is 
delivered  from  the  mines  to  the  public  improvements,  and  that  is  suffi- 
cient for  this  case.  This  answers  the  second  point;  and,  in  this 
connection,  the  sixth  point  is  answered  in  the  affirmative ;  and  the 
jury  wiU  decide  whether  the  plaintiffs  have  a  practical  route  for  a 
road  on  their  own  land.  If  they  have  they  cannot  cross  the  defend- 
ant's land. 

"  The  answer  to  the  third  point  is  to  be  found  in  the  reply  which 
the  jury  may  give  to  the  general  question,  of  whether  the  road  be 
necessary..  The  location  and  erection  of  the  prior  road,  by  Mr. 
Thomas,  is  to  be  considered  by  the  jury  in  passing  upon  this  ques- 
tion ;  for  if  the  plaintiff's  coal-mine  can  be  reasonably  accommo- 
dated by  the  road  already  constructed,  they  having  the  right  to  use 
that  road  at  the  stipulated  tolls,  then  there  can  be  no  necessity  for  this 
road.  This  is  matter-of-fact  for  the  jury.  The  existence  of  Thom- 
as's is  not  conclusive  that  no  other  is  necessary ;  nor  does  it  bar  the 
right  of  other  owners  of  mines  to  have  a  road  through  the  defendant's 
lands  to  the  pool,  if  they  come  within  the  provisions  of  the  act. 
Neither  is  the  location  of  this  road  within  the  twenty  feet  appropri- 
ated to,  but  unoccupied  by  prior  road,  a  cause  of  objection  by  the 
defendant.  The  applicant  for  that  road  might  perhaps  object,  if  it 
were  injurious  to  his  interests ;  but  he  raises  no  objection,  and  from 
his  testimony  here  in  court,  it  would  seem  clearly  that  the  proposed 
road  has  his  hearty  concurrence,  for  he  gives  us  his  opinion  that  it  is 
indispensably  necessary  for  the  plaintiffs.     The  evidence  seems  to 
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show  that  a  double  track  along  the  prior  road  would  be  sufficient  for 
the  plaintiffs  until  the  cars  should  rea:ch  the  schute,  but  it  also  seems 
clear  in  the  evidence  that  a  schute  cannot  be  used  to  any  advantage 
by  more  than  one  owner.  Each  owner,  if  doing  any  considerable 
business,  must  have  a  schute,  or  delay,  confusion,  and  great  perplex- 
ity must  arise.  This  part  of  the  road,  leading  from  the  curve  into 
the  poo],  is  therefore  the  most  important  part  of  the  road  to  the  plain- 
tiffs, and  the  gi-eat  object  of  these  proceedings. 

"  The  point  raised  by  the  fourth  point,  the  counsel  concede  must 
be  ruled  against  them  by  this  court,  but  affirm  it  as  necessary  for  the 
purpose  of  having  the  case  reviewed  in  a  superior  court;  and  al- 
though they  have  not  directly  argued  to  this  coinrt  against  the  consti- 
tutionality of  the  enactment,  yet  their  arguments  to  the  jury,  upon 
the  questions  raised,  have  been  such  as  assumed  that  the  legislature 
had  no  right  to  pass  the  law,  and  that  the  statute  is  really  an  infrac- 
tion of  constitutional  safeguards,  and  authorizes  a  most  outrageous 
invasion  of  private  rights. 

"  The  court  instruct  the  jury,  as  they  have  held  on  a  former  occa- 
sion, and  as  the  supreme  court  have  decided,  that  this  act  of  assem- 
bly is  as  clearly  within  the  constitution  as  any  road  law  within  this 
State.  That  there  is  no  conceivable  difference  in  principle,  between 
the  grant  of  the  right  of  way  to  be  used  by  cars  on  wood  and  iron,  or 
by  carts  and  wagons  on  stones  and  earth.  The  State  grants  sis  per 
cent,  of  lands  for  roads,  and  the  mode,  manner,  and  time  of  locating 
and  constructing,  is  necessarily  an  incident  of  her  sovereignty.  To 
deny  her  right  to  grant  roads  across  the  lands  of  her  citizens,  leading 
to  her  public  works,  would  be  to  deny  her  sovereignty,  and  with  it' 
her  ability  to  provide  for  the  increase  of  her  wealth  and  the  happi- 
ness of  her  citizens.  From  the  first  period  of  her  existence,  she  has 
exercised  the  power  of  laying  out  and  constructing  roads,  and  is  alone 
the  judge  of  the  proper  kind,  the  necessary  width,  and  suitable  ter- 
mination. -The  exercise  of  this  power,  except  in  relation  to  the 
present  statute,  has  never  been  questioned  in  any  court.  It  is  too 
late  now  to  turn  back  the  whole  cui-rent  of  enactment,  and  set  aside 
all  road  laws,  as  the  principle  asked  to  be  established  in  this  case 
would  do.  The  State  has  always  been  generous  in  compensating  for 
all  injuries  done  by  her  public  or  private  roads. 

"  Such  compensation  is  more  an  act  of  generosity  than  of  right 
Every  man  who  holds  lands  from  the  Commonwealth,  has  an  express  • 
grant  of  six  per  cent,  for  roads.  He  may  fairly  be  considered  as  hold- 
ing in  trust  to  that  amount,  for  the  State ;  the  trust  property  to  be 
reclaimed  at  the  will  of  the  State.  Compensation,  therefore,  for 
lands  taken  for  roads  in  Pennsylvania,  is  a  gratuity ;  and  if  lands  be 
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thus  taken  without  any  provision  for  compensation,  there  would  be 
no  infraction  of  the  constitution.  Roads  leading  from  individual 
coal-iQi.nes  to  the  State  canals,  may,  with  propriety,  be  considered 
public  roadsi  inasmuch  as  they  contribute,  by  the  payment  of  tolls 
upon  the  coal  trepnsported,  to  the  public  burdens,  • 

"But  the  court  consider,  this  law  not  only  clearly  within  the  provis- 
ions of  the  constitution,  but  eminently  wise,  judicious,  and  just,  pro- 
viding for  great  interests  and  fully  protecting  all  rights  in  any  way  to 
be  affected  under  i,t., 

"The  legislature  would  have  been  improvident  of  great  and  para- 
njQunt.  interests,  if,  after  the  expenditure  of  millions  in  constructing 
her  canals,  no  proper  or  convenient  inlets  for  the  inexhaustible  min- 
eral wealth  of  her  mountains  had  been  provided.  To  permit  the 
owner  of  miles  of  front  upon  the  public ;  improvements  to  shut  back 
all  behind  him,  and  deny  them  the  right  of  permanent,  or  even  tem- 
porary passage,  upon  any  terms  except  those  dictated  by  his  own  sel- 
fishness and  cupidity,  would  have  been  a  denial  of  common  right. 
There  is  nothing  wrong  in  requiring  the  man  thus  situated  to  permit 
his  neighbors,  upon  fair  and  proper  terras,  to  enjoy  the  public  im- 
provements, and  every  well-regulated  community  should  have  the 
necessary  provisions  to  that  effect. 

"  The  statute  upon  which  these  proceedings  are  instituted,  most 
amply  guards  all  the  rights  of  the  defendant;  not  permitting  the 
plaintiffs  to  commence  their  work  until  the  fuU  value  of  the. injury  he 
sustains  is  assessed  by  a  jury  and  paid.  A  reasonable  man,  Hving 
under,  and  enjoying  the  protection  of  equal  and  just  laws,  would  ask 
for  nothing  more. 

"  The  first  point  has  been  ruled  against  the  defendant  on  a  point 
of  evidence,  and  he  has  a  bill  of  exceptions.  It  is  answered  in  the 
negative. 

"The  question  of  damages  is  entirely  for  the  jury  under  the  evi- 
dence. The  court  think  the  jury,  in  ascertaining  them,  should  con- 
sider,—  1.  The  value  of  the  land.  2.  The  injury  to  the  adjoining 
lands ;  and  3.  The  injury  to  the  defendant's  landing,  by  the  erection 
and  use  of  the  road.  The  plan  of  the  road  defines  the  termination 
in  a  schute,  which  is  to  be  erected  below  low-water-mark ;  and  the 
plaintiffs  claim  that  at  that  point  they  have  the  same  rights  with  the 
defendant,  and  therefore  no  damages  ought  to  be  assessed  for  any 
injury  to  be  sustained  by  depriving  him  of  the  use  of  his  landings 
beyond  the  width  of  the  road.  It  is  admitted  that  the  river,  up  tO' 
the  water's  edge,  whether  it  be  high  or  loW-water,  is  a  public  highway 
of  common  right  for  every  one ;  but  it  is  so  for  the  purposes  of  pas- 
sage only.     The  shore  is  private  property ;  and  the  right  of  landing' 
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on  the  shore  is  individual  rights.  The  plaintiffs,  by  the  erection  of 
their  road,  take  away  from  the  defendant  a  certain  portion  of  this 
right ;  and  it  is  in  the  evidence  that  the  necessary  distance  above  and 
belovi'  the  road  will  be  considerable ;  and  for  this  he  ought  to  be  com- 
pensated. It  is  true,  that  upon  the  river,  in  the  prosecution  of  their 
lawful  business,  the  plaintiffs  and  defendant  are  upon  an  equal  foot- 
ing ;  and  should  they,  in  conducting  their  business,  necessarily  line 
the  shore  with  their  boats,  so  that  he  could  not  approach  his  landing, 
it  would  be  damnum  absque  injuria.  But  this  is  a  different  case.  The 
plaintiffs  make  a  road,  which,  in  its  necessary  use,  occupies  a  full 
boat's  length  of  the  landing ;  and  although  the  road  itself  is  not  so 
wide,  yet  its  use  as  effectually  deprives  the  defendant  of  his  landing, 
as  if  it  extended  to  the  boat's  length.  The  landing  constitutes  the 
chief  value  of  the  property ;  and  the  defendant  ought  to  be  paid  for 
so  much  of  it  as  he  -wdll  be  necessarily  deprived  of,  by  the  use  of  the 
road  in  the  manner  proposed  by  the  plan. 

"  The  counsel  for  the  plaintiffs  excepted  to  that  part  of  the  charge 
relating  to  damages.     The  defendant's  counsel  excepted  generally." 

The  plaintiff  in  error  assigned  the  admission  of  the  evidence  con- 
tained in  the  first  seven  bills  of  exception ;  and  the  answer  of  the 
court  to  the  first,  second,  third,  fourth,  fifth,  and  sixth  points. 

Hendrick  B.  Wright,  for  plaintiff  in  error.  The  act  of  5th  of  May, 
1832,  §  3,  provides  that  "  such  roads  shall  not  exceed  twenty  feet  in 
width."  Sec.  7  provides  that  such  road  may  be  used  by  any  person 
transporting  thereon.  A  question  arises,  whether  Lloyd  &  Co.  had 
not  already  a  sufficient  road  for  the  use  of  their  mines.  There  was 
a  road  laid  down,  which  would  have  accommodated  these  parties ; 
and  they  had  no  right,  under  the  act  of  assembly,  to  another  loca- 
tion.  That  would  be  a  perversion  of  law,  operating  injuriously  to 
the  rights  of  intervening  owners.  Mr.  Harvey  has  mines  there,  and 
would  be  deprived  of  the  necessary  room  to  make  storage  of  his 
coal.  He  has  not,  at  this  time,  room  sufficient  to  work  his  mines. 
Harvey  v.  Thomas,  ante,  p.  196. 

Lloyd  &  Co.  were  not  the  owners  of  the  land  where  the  road  com- 
menced. The  land  belonged  to  Mr.  Thomas ;  and  they  could  not 
violate  the  statute,  by  opening  a  road  on  the  land  of  a  third  person. 
They  own  land  on  the  margin  of  the  canal  pool,  and  they  should  be 
compelled  to  open  this  road  on  their  own  land,  if  at  all  practicable. 
The  court  is  to  put  such  a  construction  upon  the  act  granting  these 
privileges,  as  to  compel  them  to  locate  the  road  upon  their  own  land. 
There  was  no  such  necessity  for  this  road  as  is  contemplated  by  the 
act  of  5th  May,  1832,  §  7.    In  no  case  wiU  a  jury  give  an  adequate 
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amount  of  damages  to  the  owner.  They  look  to  the  business  of  the 
country,  and  cannot  put  a  proper  value  upon  that  which  no  one  can 
know  but  the  owner  himself.  It  is  impossible  for  any  set  of  men  to 
judge  correctly  in  such  cases.  They  cannot  tell  what  object  a  man 
may  have  in  retaining  his  own  land ;  nor  what  uses  he  may  wish 
to  put  it  to ;  and  cited  Dwarris  on  Statutes,  p.  77,  9  Law  Library, 
p.  750. 

Harrison  Wright  and  Greenough,  for  defendants  in  error.  If  the 
defendant  wished  to  avail  himself  of  the  objection  he  makes,  that  the 
application  was  not  signed  by  the  owners  of  the  mine,  instead  of  ap- 
pealing from  the  report  of  the  viewers  and  appraisers,  he  should  have 
moved  in  the  court  below  to  quash  the  proceedings ;  the  agreement 
to  try  the  questions  on  the  report  of  the  viewers  and  application,  was ' 
a  waiver  of  the  objection,  if  any  valid  one  existed.  It  was  signed  by 
their  agent  and  lessee,  naming  each  of  the  plaintiflFs.  The  second 
bill  cannot  be  sustained,  because  the  notice  strictly  pursues  the  peti- 
tion and  order.  The  plaintiffs  could  not  compel  Mr.  Thomas  to  lay 
a  double  track ;  and  it  is  clear  that  a  single  one  would  not  accommo- 
date both ;  and  locating  ours  within  his  twenty  feet  part  of  the  disi' 
tance,  gives  Mr.  Thomas  ground  of  complaint;  but  he  makes  none; 
he  is  favorable  to  our  having  an  outlet  to  the  public  improvements. 
The  constitutional  question  has  been  settled  in  full  argument  by  this 
court.  Harvey  v.  Thomas,  ante,  p.  196.  The  ownership  of  the  mine, 
and  necessity  of  the  road,  have  been  established  by  the  jury,  and  the 
defendant  has  his  damages  assessed.  This  answers  all  the  questions 
pressed  in  this  court. 

Butler.  This  property  was  allotted  to  Harvey  in  1829.  At  that 
time  the  coal  business  in  that  country  had  been  considerably  devel- 
oped. After  this  has  taken  place,  the  endeavor  is  made  to  deprive 
him  of  his  land  by  the  act  of  assembly  passed  since  that  time. 
Dwarris  on  Statutes,  77,  9  Law  Library,  750.  This  act  of  assembly, 
of  5th  May,  1832,  should  have  a  strict  construbtion,  because  it  takes 
away  private  rights.*    I  suppose  such  was  to  be  the  construction. 

Have  the  provisions  of  this  act  been  complied  with,  or  pursued 
strictly  ?  This  application  is  made  by  John  Bennet,  the  lessee,  acting 
for  himself.  The  notice  is  made  by  John  Bennet,  lessee  and  agent 
for  these  men.  It  is  altogether  for  his  own  benefit,  and  in  his  own 
right;  he  being  the  man  benefited,  and  not  these  men;  therefore 
they  have  not  pursued  the  directions  of  the  act. 

We  complain  that  they  begin  this  road  at  the  same  point  at  which 
Thomas's  road  commences,  and  diverge  from  said  road  in  such  a 
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manner  as  to  work  iajury  to  the  plaintiff.  It  is  for  the  purpose  of 
giving  them  a  schute,  which  they  have  already  on  this  land  of 
Harvey. 

They  do  not  own  the  land  at  the  opening  of  the  road,  for  the  dis- 
tance of  seventeen  rods ;  and  further,  as  there  was  one  tract  of  road 
upon  this  land,  there  was  no  necessity  for  another. 

The  court  did  not  permit  it  to  be  given  in  evidence  to  the  jury, 
what  this  land  would  be  worth,  as  belonging  to  Harvey,  or  what  en- 
hancement in  value  to  the  land  of  defendants ;  which,  we  say,  should 
have  been  done.  The  intention  of  the  legislature  evidently  was,  that 
a  sum  should  be  paid,  equivalent  t;o  the  value  of  the  land  to  the 
owner.  They  prove,  by  their  own  evidence,  that  this  road  was  neces- 
sary for  private  use;  nobody  could  use  it  but  those  applying  for  it. 
Suppose  these  persons  should  divide  their  lands,  would  not  each'one 
have  the  power  to  deprive  Harvey  of  so  much  of  his  land  as  would 
accommodate  them  ?  Surely  this  might  be  done  to  the  manifest  det- 
riment of  Harvey,  if  this  is  to  be  the  construction  of  the  act. 

In  the  case  of  common  roads,  every  man  can  use  them,  but  in  the 
case  of  these  roE^^none  but  the  occupier  can ;  therein  is  the  diifer- 
ence.  The  public  would  have  no  interest  in  this  road,  more  than 
arises  from  the  revenue'  derived  from  it  by  the  coal  operations. 

July  10.  —  BuENSiDE,  J.  The  defendants  in  error,  who  were  plain- 
tiffs below,  exhibited  a  proceeding  for  a  lateral  railroad,  from  thdr 
coal-mine,  over  the  land  of  the  plaintiff  in  error,  to  the  pool  of  the 
Nanticoke  Dam,  on  the  North  Branch  division  of  the  Pennsylvania 
Canal ;  in  pursuance  of  the  act  of  the  5th  May,  1832.  Pamphlet; 
Laws,  501 ;  Pardon,  155,  sixth  edition.  Viewers  and  appraisers 
were  appointed,  who  found  the  necessity  of  the  road,  and  appraised 
the  damage  sustained  by  Harvey,  at  three  hundred  dollars.  From 
this  report,  Harvey  appealed.  On  jthe  trial  of  the  appeal,  in  the 
common  pleas,  the  jury  found  for  the  plaintiffs ;  and  further,  found 
the  necessity  of  the  road,  on  the  route  as  located  by  the  viewers,  and 
assessed  the  damages  to  be  paid  to  the  plaintiff  in  error,  at  five  hun- 
dred and  seventy-five  dollars. 

On  this  verdict,  the  court  entered  judgment.  On  the  trial,  the 
counsel  of  Harvey  took  six  bills  of  exceptions  to  evidence. 

First.  To  the  admission,  in  evidence,  of  the  petition  for  the  view, 
and  to  the  notice  to  Harvey  of  the  application ;  because  the  petition 
and  notice  were  not  signed  by  the  owners,  of  the  coal-mine.  The 
petition  was  in  the  name  of  the  owners,  and  the  names  of  all  the 
owners  were  put  to  the  petition  by  John  Bennet,  their  agent  and  les- 
see.     The   notice  was  signed  by  G.  W.  Woodward,  attorney  for 
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Charles  Lloyd,  Thomas  Bennet,  Ellis  Lewis,  Ebenezer  Greenough, 
and  William  Parsons.  We  deem  this  a  substantial  compliance  with 
the  act  of  the  legislature,  which  requires  the  proceedings  to  be  in  the 
name  of  the  owners.  Here  the  petition  and  notice  was  in  the  name 
of  the  owners,  by  their  agent  and  attorney.  There  was  no  error  in 
admitting  the  petition  and  notice  in  evidence. 

Second.  The  second  bill  of  exceptions  was,  to  the  admitting  in 
evidence  to  the  jury,  the  notice  to  the  defendant,  of  Charles  Lloyd, 
Thomas  Bennet,  Ellis  Lewis,  Ebenezer  Greenough,  and  William 
Parsons,  of  the  time  and  place  of  the  meeting  of  the  viewers,  because 
it  did  not  pursue  the  petition  and  order.  The  notice  referred  to  the 
petition  and  draft  filed.  It  gave  the  names  of  the  viewers,  and  of 
the  time  and  place  of  meeting,  as  well  as  the  duty  to  be  performed, 
and  advised  the  plaintiff  in  error  to  attend,  if  he  thought  proper.  We 
see  no  variance  between  the  notice  and  the  petition  and  order. 

Third.  The  third  exception  was  to  the  admitting  in  evidence  the 
whole  proceedings  of  the  viewers,  and  appeal  of  the  defendant.  The 
record  of  the  proceedings  in  the  case,  so  far  as  the  cause  had  pro- 
gressed, was  properly  admitted. 

Fourth  and  fifth  have  been  argued  together.  The  plaintiffs  had 
proved  by  Freeman  Thomas,  that  the  railroad  was  highly  necessary 
and  useful  to  their  coal-bed,  and  further  offered  to  prove  by  the  wit- 
ness, the  capacity  of  the  road  built  by  him  to  convey  coal,  (which 
was  to  be  part  of  the  road  laid  out  by  the  plaintiffs,)  that  it  had  not 
sufficient  capacity  to  accommodate  the  plaintiffs,  and  that  there  was 
but  three  tracts  of  coal-land  which  could  find  an  outlet  at  the  place  ' 
where  this  road  crosses  the  defendant's  land ;  and  this,  for  the  purpose 
of  showing  that  there  would  be  but  a  small  quantity  of  coal  to  be 
deposited  at  his  landing.  All  this  was  clearly  proper  to  go  to  the 
jury,  to  enable  them  to  determine,  first,  the  necessity  for  the  road ; 
and  secondly,  the  damage  which  this  right  of  way  would  be  to  the 
defendant.  It  would  have  been  impossible  for  the  jury  to  have  come 
to  a  just  conclusion  on  the  questions  which  they  had  to  determine,  if 
the  evidence,  which  explained  all  the  circumstances  of  the  case,  had 
been  excluded  itoui  their  consideration. 

Sixth.  The  defendant's  counsel  proposed  to  call  a  witness,  to  prove 
how  much  the  property  of  Harvey  would  be  injured  by  the  proposed 
road ;  and  how  much  the  property  of  the  plsuntiffs  would  be  en- 
hanced in  value,  by  the  privilege  of  making  the  road  as  set  forth  in 
the  application. 

The  court  very  properly  admitted  the  question  to  be  answered,  so 
far  as  it  related  to  the  injury  of  Harvey,  the  defendant.  Their  decis- 
ion was  equally  correct  in  rejecting  proof  of  the  benefit  to  the  plain- 
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tiffs.  If  a  defendant,  living  on  the  bank  of  the  Pennsylvania  canalj 
was  to  receive  the  value  of  the  coal-mine  behind  his  strip  on  the 
river,  the  lateral  railroad  law  would  be  a  dead  letter.  It  would  be  no 
benefit,  either  to  the  owner  of  the  mine  in  the  rear,  or  to  the  public. 
No  one  would,  be  so  foolish  as  to  build  a  raikoad,  and  dig  his  coal 
for  the  benefit  of  another. 

Seventh.  The  last  error  assigned  is  to  the  court's  answers  to  the 
defendant's  points. 

The  charge  of  the  learned  judge  of  the  special  court  is  so  full  and 
perfect  an  answer  to  the  questions  raised,  that  I  deem  it  unnecessary 
to  take  them  up  in  detail.  The  argument  of  the  defendant,  that  the 
act  of  assembly  authorizes  the  taking  of  the  land  of  one,  and  giv- 
ing it  to  another,  is  a  perfect  fallacy.  All  that  the  act  does,  is  the 
giving  of  one  the  right  of  way  over  the  land  of  another,  for  a  special 
purpose,  after  making  full  compensation.  This  is  within  the  letter 
and  spirit  of  the  defendant's  grant,  and  shows  the  wisdom  of  the  pro- 
prietor of  Pennsylvania,  and  the  Commonwealth  since  the  revolution, 
which  gave  to  every  man  six  per  cent,  for  roads  and  highways,  which 
he  holds  in  trust  for  the  benefit  of  the  public,  until  the  road  or  high- 
way is  required. 

The  judgment  is  affirmed.  - : 


Railroad  v.  Berks  County;  Berks  County  v.  Railroad.^ 

Middle  District,  May  Term,  1847. 

Liability  to  Taxation. 

It  is  only  such  property  bfelonging  to  a  railroad  corporation  as  is  appurtenant  and  indispen-- 
sable  to  the  construction  and  preparation  of  the  road  for  use,  that  can  claim  to  be  exempt 
from  taxation  ;  such  property  as  is  only  indispensable  to  the  making  of  profits  being  lia- 
ble to  taxation. 

Hence,  water  stations  and  depots,  — by  which  latter  is  to  be  understood,  the  offices,  oil- 
houaes,  and  places  to  hold  cars,  and  such  places  and  buildings  as  i?ay  fairly  be  deemed 
necessary  and  indispensable. to  the  construction  of  the  road,  — are  not  taxable;  whilst 
warehouses,  coal-lots,  coal-shutes,  machine-shops,  wood-yards,  and  the  like,  are  taxable. 

Jwne  18. —  These  were  writs  of  error  to  the  common  pleas  of  Berks 
county,  sued  out  by  the  plaintiff  and  by  the  defendant  below.  The 
errors  assigned  upon  each  writ  were  argued  together. 


^  6  Barr's  Eeports,  70. 
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In  the  court  below,  the  case  was  presented  upon  amicable  action, 
in  which  the  following  statement  of  facts  was  agreed  to  be  considered 
in  the  nature  of  a  special  verdict :  — 

"  The  assessor  of  the  south-east  ward  in  the  city  of  Reading  re- 
turned, for,  taxation,  for  county  rates  and  levies,  as  the  property  of 
the  company,  at  the  valuations  specified  in  the  assessment,  a  depot 
and  coal-yard,  valued  at  $53,000. 

"  The  assessor  of  the  north-east  ward  in  said  city  of  Reading  re- 
turned, as  the  property  of  the  company,  liable  to  taxation  for  the 
same  purposes,  twenty-two  and  three  quarter  acres  of  land,  valued  at 
$14,400. 

"  The  assessor  of  Centre  township,  in  said  county  of  Berks,  re- 
turned for  taxation  for  the  same  purposes,  a  depot,  valued  at  $4,700. 

"  The  assessor  of  Upper  Bern  township,  in  said  county,  assessed 
and  returned  for  taxation  for  the  same  purposes,  three  water  stations, 
valued  at  $1,500. 

"  The  property  in  south-east  ward  is  occupied  entirely  by  the  com- 
pany, for  the  manufacture,  construction,  and  repair  of  their  locomo- 
tives, cars,  and  other  machinery  used  upon  their  railroad,  and  for  an 
office  for  the  sale  of  passenger  tickets,  and  for  the  accommodation  of 
the  passengersj  and  has  been  so  occupied  for  many  years  past,  and  is 
necessary  for  the  proper '  transaction  of  the  business  of  said  com- 
pany. 

"  The  properties  in  Centre  township  and  Upper  Bern  township 
were  erected  by  the  company,  and  have  always  been  used  by  them 
for  the  transaction  of  business  upon  their  said  road,  and  are  necessary 
for  the  same. 

"  The  property  in  the  north-east  ward  is  occupied  by  the  company 
for  a  freight  depot,  wood-yard,  and  coal-yard,  and  for  coal-shutes  and 
oil  office,  all  of  which  were  constructed  by  the  company,  and  are 
necessary  for  the  convenient  and  proper  use  of  their  railroad,  and  the 
trade  on  the  same,  (except  ten  acres  not  now  occupied  for  such  a 
purpose,  though  so  intended,  which  ten  acres  were  purchased  about 
one  year  since,  for  the  sum  of  $4,000). 

"  The  company  was  incorporated,  and  constructed  their  said  rail- 
road in  pursuance  of  the  act  of  assembly  of  April  4, 1833,  and  June 
15, 1836." 

"  The  questions  for  the  decision  of  the  court  are,  whether  any,  and 
if  any,  what  part  of  the  said  property  is  liable  to  taxation  under  the 
acts  of  assembly  for  that  purpose  ?  K  the  court  should  be  of  opinion 
that  the  said  depot  and  coal-yard  in  south-east  ward,  or  the  said 
water  houses  in  Upper  Bern,  or  depot  in  Centre,  or  twenty-two  and 
three  quarter  acres  of  land  in  north-east  ward,  are  liable  to  assess- 
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ment  for  taxation,  their  judgment  to  be  entered  for  the  plaintiff,  speci- 
fying in  their  opinion  which,  if  any,  of  the  said  premises,  or  what 
parts  of  the  same,  are  so  liable,  otherwise  judgment  to  be  entered  for 
the  defendants." 

The  opinion  of  the  court  below  was  delivered  by  Jones,  P.  J.,  as 
follows :  — 

"  There  are  several  objects  of  property,  presented  in  this  case 
stated,  which,  in  our  opinion,  are  not  exempt  from  the  operation  of 
the  tax  laws  of  the  Commonwealth. 

"  Under  the  case  in  8  Watts  &  Serg.  334,  in  which  it  is  decided, 
that  the  toll-houses  and  collectors'  offices  belonging  to  an  incor- 
porated  canal,  and  incident  thereto,  are  not  taxable  as  land  or  real 
estate,  under  the  acts  of  1834  and  1844,  and  for  the  very  sufficient 
reasons  there  stated,  we  have  no  difficulty  in  deciding  that  in  the 
present  case  the  water  stations  and  depots  of  this  road,  being  acces- 
sories, and  indispensable  ones  too,  of  the  road,  are  not  subject  to 
assessment  for  taxation.  Those  stations  and  depots  are  clearly  as 
necessary  and  incidental  to  a  railroad  as  toll-houses  and  collectors' 
offices  are  to  a  canal.  Without  them  the  franchises  of  the  company 
could,  not  well  be  enjoyed  at  all,  —  the  engines  could  not  run  without 
regular  and  certain  supplies  of  water  at  these  stations,  nor  could  the 
financial  and  other  business  of  the  company  be  conducted  without 
the  offices  upon  the  line  of  the  road,  and  the  depots,  which  are  nec- 
essary for  receiving  the  engines  and  protecting  them  from  injury,  for 
collecting  and  storing  the  very  bulky  materials  used  in  working  and 
in  repairing  the  road,  and  also  for  receiving  passengers  and  freight. 
Indeed,  the  act  of  incorporation  of  the  company,  of  4th  AprU,  1833, 
Pamphlet  Laws,  150,  makes  these  depots  and  water  stations  part  of 
the  road  in  express  terms,  where,  in  the  proviso  of  §  11,  it  is  de- 
clared that  the  said  railroad  shall  not,  except  in  deep  cuts  and  fillings, 
or  at  points  selected  for  depots  or  engine  and  water  stations,  exceed 
four  rods  in  width.  Under  that  proviso  the  company  might  have  se- 
lected the  ground  for  its  depots,  &c.,  and  have  erected  them  thereon, 
paying  damages  to  the  owner  of  the  fee  under  §  12,  and  enjoying  a 
mere  easement  on  the  land  so  occupied.  That  the  company  pre- 
ferred purchasing  the  fee,  if  it  has  done  so,  can  make  no  difference. 
The  land  burdened  with  the  easement  would  not  have  been  liable  to 
assessment  for  taxation  as  against  the  owner  of  the  fee,  nor,  as  we 
conceive,  against  the  holder  of  the  easement.  Taking  it  then  for  the 
purposes,  and  as  part  of  the  road,  why  should  it  be  taxed  when  held 
by  the  company,  any  more  than  if  held  by  the  inferior  tenure  ? 

"  Whilst,  however,  it  is  clear  to  our  minds  that  water  stations  and 
depots  of  the  company  are  not  subject  to  taxation,  we  cannot  but 
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come  to  a  different  conclusion  with  regard  to  that  portion  of  the  prop- 
erty returned  in  south-east  ward,  which  is  occupied  by  the  company, 
for  the  manufacture,  construction,  and  repair  of  the  locomotives,  cars, 
and  other  machinery  used  upon  the  railroad ;  and  that,  notwithstand- 
ing the  case  stated  admits  that  it  is  necessary  for  the  proper  transac- 
tion of  the  business  of  the  company.  Certainly,  it  is  necessary  that 
locomotives  and  cars  should  be  manufactured,  constructed,  and  re- 
paired; but  the  right  to  do  all  that  is  not  'necessary  or  incident  to 
the  making  and  maintaining  of  the  railroad,  and  the  conveyance  of 
passengers,  and  the  transportation  of  the  mails  and  of  goods,  com- 
modities, and  merchandise  thereon.'  The  proviso  at  the  end  of  the 
second  section  of  the  act  of  incorporation  excludes  the  company  from 
banking  privileges,  and  from  any  other  liberties,  privileges,  or  fran- 
chises, but  such  as  are  so,  as  before  mentioned,  necessary  or  incident. 
■  The  legislature  certainly  never  intended  to  add  manufacturing  priv- 
ileges to  the  great  ones  already  conferred  upon  this  company.  If  the 
company  may  manufacture  iron  and  wood  into  locomotives  and  daxs 
for  their  own  use,  they  may  also  manufacture  rails,  &c.,  and  then,  as 
iron  and  wood  and  coal  are  necessary  to  these  processes,  the  company 
may  purchase  iron  mines,  and  forests  and  coal-mines,  and  may  erect 
furnaces,  and  forges,  and  rolling-mills;  and  "thus,  under  the  interpre- 
tation of  the  charter  here  contended  for,  subtract  a  large  amount  of 
property  from  taxation,  and  become  besides  a  gigantic  manufacturing 
corporation.  The  legislature  never  intended  that,  nor  have  they 
granted  it.  Neither  the  proviso  above  cited  from  the  second  section, 
nor  yet  the  words  of  the  twelfth  section,  authorizing  the  company  to 
'  enter  upon  and  occupy  land  for  the  erection  of  its  engine  and  water 
stations,  weigh-scales,  or  any  other  purpose  necessary  or  useful  in  the 
construction  and  repairs  of  said  railroad,'  will  justify  such  an  inter- 
pretation. The  letter  and  the  spirit  of  the  act  look  not  beyond  the 
road  itself,  —  to  construct,  govern,  and  keep  which  in  repair,  are  the 
particular  functions  of  the  company.  The  railroad  in  the  legislative 
view,  as  well  as  in  the  ordinary  sense  of  the  words  used  in  the  char- 
ter, is  entirely  distinct  from  the  means  of  transportation  used  upon  it; 
and  the  right  to  construct  and  repair  the  road  cannot  include  a  right 
to  construct  and  repair  those  means  of  transportation.  If  these  views 
are  correct,  then  so  much  of  the  property  in  the  south-east  ward  as  is 
owned  and  used  by  the  company  as  a  workshop,  for  the  manufacture 
of  its  locomotives,  &c.,  is  not  necessary  or  incidental  to  the  enjoy* 
ment  of  any  of  the  liberties,  privileges,  or  franchises  of  the  com- 
pany, —  is  no  part  of  the  road  itself,  and  is  not  necessary  or  useful  in 
the  construction  and  repairs  of  the  road,  and  is  consequently  a  proper 
subject  of  taxation. , 
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«  The  property  in  south-east  ward  is  valued  in  the  assessment  in 
gross,  and  we  have  no  means  of  apportioning  the  valuation  between 
the  workshop,  which  is,  and  the  passenger  depot,  which  is  not,  liable 
to  assessment  for  taxation. 

"  With  regard  to  the  property  in  north-east  ward,  consisting  of 
twenty-two  and  three  quarter  acres,  so  much  of  it  as  is  occupied  for 
the  purposes  of  a  freight  depot,  wood,  and  coal-yard,  coal-shutes,  and 
an  oil  office,  is  not  liable  to  an  assessment  for  taxation.  The  ten 
acres,  parcel  of  this  and  intended  to  be  used  for  similar  purposes,  are 
in  our  opinion  liable  to  taxation  until  they  are  so  used.  We  have  no 
means  of  apportioning  the  value  of  this  property. 

"  The  depot  in  Centre  township,  and  the  water  stations  in  Upper 
Bern,  are  not  liable  to  assessment  for  taxation. 

"  Let  judgment  be  entered  for  the  plaintiff." 

Errors  assigned  by  the  railroad  company :  — 

1.  The  court  erred  in  giving  judgment,  that  the  property  in  south- 
east ward  was  liable  to  assessment  and  taxation. 

2.  The  court  erred  in  giving  judgment  that  any  part  of  the  prop- 
erty in  north-east  ward  is  liable  to  taxation. 

3.  The  court  erred  in  giving  judgment  for  the  plaintiff,  the  county 
of  Berks. 

Error  assigned  by  the  county  of  Berks :  — 

The  court  erred  in  not  giving  judgment  in  favor  of  the  said  county 
on  the  whole  case  stated. 

Strong-,  for  the  railroad  company,  cited  act  of  15th  April,  1834, 
Dunlop's  Digest,  558;  act  of  29th  of  April,  1844;  lb.  918,  and  act 
22d  April,  1846 ;  lb.  975,  and  contended  that  the  property  of  the  com- 
pany stated  and  enumerated  in  the  record,  was  not  subject  to  assess- 
ment for  taxation,  under  said  acts,  either  for  State  or  county  pur- 
poses. He  also  cited  the  act  of  incorporation  of  the  company, 
passed  the  4th  of  April,  1833,  Pamphlet  Laws,  144,  §  2, 11, 12,  and 
20,  by  which  depots,  or  engines  and  water  stations,  are  made,  in 
express  terms,  part  of  the  road.  He  argued,  that  depots,  machine- 
shops,  engine  and  water  stations,  were  accessory  to  the  railroad,  and 
indispensably  necessary  to  the  proper  and  full  enjoyment  of  the  rights 
and  privileges  conferred  upon  the  company  by  the  act  of  incorpora- 
tion. He  also  cited  the  case  of  The  Lehigh  Coal  &  Navigation 
Company  v.  Northampton  County,  8  Watts  &  Serg.  334,  which  he 
contended  ruled  this  case. 

Smith  and  Filbert,  contra. 
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June  26.  —  Bubnsidb,  J.  The  judgment  of  the  court  of  common 
pleas  on  the  case  stated,  is  brought  before  us  on  writs  of  error  sued 
out  by  both  parties.  They  have  been  argued  together,  and  involve 
the  construction  of  a  portion  of  the  tax  laws  of  this  Commonwealth. 
The  judgment  of  the  court  below  is  predicated  on  the  opinion  of  this 
court,  in  their  construction  of  the  act  of  the  25th  of  April,  1844,  in 
the  case  of  the  Lehigh  Navigation  Company  v.  Northampton  County, 
8  Watts  &  Serg.  334.  So  far  as  the  cases  are  parallel,  the  judgment 
of  the  court  is  right.  But  there  is  a  wide  difference  between  things 
appurtenant  and  convenient  to  a  railroad,  and  things  appurtenant 
and  part  of  a  canal.  It  is  contended,  that  the  act  of  the  22d  of 
AprU,  1846,  embraces  within  its  provisions,  property  returned  in  this 
case  for  taxation,  which  was  not  included  in  the  act  of  1844.  The 
act  of  1844  is  comprehensive  in  its  terms,  and  embraces,  of  real  es- 
tate, "  all  houses,  lands,  lots  of  ground  and  ground-rents,  mills  and 
manufactories  of  all  kinds,  all  furnaces,  forges,  bloomeries,  and  distil- 
leries, sugar-houses,  malt-houses,  breweries,  tan-yards,  and  ferries." 
The  first  section  of  the  act  of  the  22d  of  April,  1846,  after  enumerat- 
ing for  taxation  certain  articles  of  personal  property  not  before  taxed, 
proceeds :  "  And  upon  all  property,  real  or  personal,  not  taxed  under 
'  existing  laws,  held,  owned,  or  invested  by  any  person,  company,  or 
corporation,  in  trust  for  the  use,  benefit,  or  advantage  of  any  other 
person,  company,  or  corporation :  excepting,  always,  such  property  as 
shall  be  held  in  trust  for  religious  purposes."  The  object  of  the  legis- 
lature is  clear  and  manifest,  that  their  intention,  in  this  part  of  the 
act,  was  only  to  include  certain  trust  estates,  as  they  were  aware  of 
the  opinion  of  the  court  in  8  Watts  and  Serg.  before  cited.  It  is 
only  such  property  belonging  to  corporations,  as  is  appurtenant  and 
indispensable  to  its  construction  and  fitting  it  for  use,  that  can  claim 
to  be  exempt  from  taxation.  In  the  case  before  us,  it  is  not  enough 
that  it  is  a  convenient  possession,  or  that  it  affords  facilities  in  car- 
rying on  the  business  of  the  company.  This  valuable  and  extensive 
corporation,  operating  through  a  large  extent  of  country,  and  doing 
an  immense  business  at  many  points  on  the  road,  must  necessarily 
employ  many  agents,  as  well  as  the  occupation  of  houses  and  grounds 
to  transact  their  legitimate  business.  It  would  no  doubt  be  desirable 
and  convenient  to  the  company  to  own  extensive  warehouses,  coal- 
yards,  board-yards,  coal-shutes,  and  extensive  machine-shops,  at  many 
points  and  places  on  the  road.  But  these  erections  and  conveniences 
form  no  part  of  the  road.  They  are  necessary  and  indispensable 
facilities  to  increase  the  business  on  the  road,  and  to  enable  the  com- 
pany to  make  profits.  We  are  not  to  be  understood  as  interfering 
with  the  principles  settled  in  the  case  of  the  Lehigh  Navigation 
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Company  against  Northampton  county.,  But  we  are  not. for  carry- 
ing exemption  from  taxation,  or  immunities  to  corporations,  beyond 
that  case.  The  judge  was  right  in  determining  that  the  water  sta- 
tions and  depots  of  the  railroad  were  not  taxable.  We  undersjiand 
depots  so  exempt  from  taxation,  as  the  offices,  the  oil-houggs  and 
places  to  hold  cars,  and  such  buildings  and  places  as  may  fairly  be 
deemed  necessary  and  indispensable  to  the  construction  of  the  road. 
Warehouses,  coal-lots,  coal-shutes,  machine-shops,  wood-yards,  and 
suc^  places,  form  no  part  of  the  construction  of  the  road.  They  are 
only  indispensable  to  the  profits  to  be  made  by  the  company,  and  are 
legitimate  subjects  of  taxation  within  the  act  of  1844.  They  are  not 
appurtenant  to  the  road,  but  to  the  business  done  upon  it.  So  far, 
then,  as  this  opinion  changes  the  opinion  of  the  common  pleag,  on 
the  case  stated,  the  judgment  is  reversed,  but  no  further.^. 


,  Shoenberser  v.  Mtjlhollan.^ 

Middle  District,  May  Term,  1848. 

Lateral  Road,  right  to  construct —  Constitutionality  of  Act  authorizing. 

The  act  of  the  28th  of  March,  1840,  entitled  "A  supplement  to  the  act  entitled  'A?  Act  reg- 
ulating lateral  railroads,'"  passed  on  the  5th  of  May,  1832,  extends  the  privilege  of  mak- 
ing and  constructing  lateral  railroads  over  intervening  lands,  to  the  owner  or  owners  of 
land,  mills,  quarries,  coal  or  other  mines,  lime-kilns,  or  other  real  estate,  in  the  vicinity  of 
any  railroad,  canal,  or  slackwater  navigation,  made,  or  to  be  made  hereafter,  by  any  com- 
pany, individuals,  or  by  the  State  of  Pennsylvania,  to  each  and  every  county  in  the  State. 

Although  the  acts  of  assembly  do  not  authorize  any  one  but  the  owner  or  owners  of  land,  in 
the  vicinity  of  any  railroad,  canal,  or  slackwater  navigation,  to  make  lateral  railroads  over 
the  intervening  lands  of  others ;  yet,  where  a  petitioner  for  a  lateral  railroad,  from'  his 
coal-mine,  over  intervening  land,  to  the  Alleghany  Portage  Railroad,  proved  that  he  was 
in  possession  of  the  coal-mine,  and  of  the  tract  of  land  on  which  it  was,  previously  to, 
and  at  the  time  of  the  commencement  of  the  proceeding ;  and  that  he  had  built  thereon  a 
two  storied  dwelling-house,  which  had  been  in  actual  occupation  from  the  time  of  its  erec- 
tion :  it  was  held,  that  he  had  established  an  equitable  title  in  himself  subject  to  all  the  in- 
cidents of  a  legal  estate,  and  amply  sufficient  for  the  purposes  of  the  proceeding. 

The  lateral  railroad  act  is  constitutional :  Harvey  v.  Lloyd,  ante,  p.  296. 

In  error  from  the  court  of  common  pleas  of  Blair  county. 

May  22. —  This  was  a  feigned  issue,  formed  under  the  direction  of 

'  See  Worcester  v.  The  Western  Eailroad  Co.  1  Am.  EaU.  Cas.  350,  and  note.  , 
"8  Barr's  Beports,  134. 
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the  court  below,  under  the  act  of  the  5th  of  May,  1832,  entitled  "  An 
Act  regulating  lateral  railroads,"  for  the  purpose  of  trying  whether  a 
lateral  railroad,  proposed  to  be  constructed  by  George  Mulhollan  and 
William  Lyon,  the  plaintiffs  below,  and  defendants  in  error,  was 
necessary  and  useful  for  public  or  private  purposes ;  and  whether 
the  damages  sustained  by  Dr.  Peter  Shoenberger,  the  defendant,  ex- 
ceeded one  hundred  doUars. 

It  appeared  that  George  Mulhollan  and  William  Lyon,  the  plain- 
tiffs in  the  issue,  on  the  26th  of  December,  1846,  presented  to  the  court 
of  common  pleas  of  Blair  county  a  petition,  of  which  the  following 
are  the  material  parts :  — 

"  The  subscribers  respectfully  represent  that  they  are  the  owners  of 
a  tract  of  land  in  Blair  county,  having  coal-mines  thereon,  distant 
not  more  than  one  mile  from  the  Alleghany  Portage  Railroad,  made 
by  the  State  of  Pennsylvania.  That,  intervening  between  the  land 
aforesaid  of  your  petitioners  and  the  said  railroad,  is  a  body  of  land, 
in  said  Blair  county,  claimed  or  owned  by  Dr.  Peter  Shoenberger ; 
that  your  petitioners,  desiring  to  make  a  railroad  from  their  said  land 
over  the  aforesaid  land  of  said  Dr.  Peter  Shoenberger  to  the  said 
Alleghany  Portage  Railroad,  have  marked  and  surveyed  a  route  over 
said  intervening  land  as  follows  [boundaries,  and  courses  and  dis- 
tances omitted  here]  :  being  altogether,  from  the  intersection  of  said 
Portage  Railroad  to  tlte  land  aforesaid  of  your  petitioners,  one  hun- 
dred and  forty-six  perches  and  fifteen  links ;  and  prayed  the  court  to 
allow  them  to  construct  and  finish  a  railroad  in  and  upon  the  route  as 
surveyed  and  marked,  and  to  appoint  six  disinterested  and  judicious 
men  to  view  and  examine  the  proposed  route,  and  to  make  report 
according  to  law." 

Nqjice  in  writing  of  the  intention  of  the  petitioners  to  present  the 
above  petition,  was  duly  given  to  Dr.  Peter  Shoenberger. 

The  court  thereupon  appointed  viewers  to  examine  the  route 
selected  and  surveyed,  who  reported,  "  that  they  did  find  and  deem 
the  same  necessary  and  useful  for  private  purposes,"  and  that  the 
damages  which  Dr.  Peter  Shoenberger  would  sustain  by  the  opening, 
constructing,  and  completing  the  road,  was  one  hundred  dollars. 
From  this  report.  Dr.  Peter  Shoenberger  appealed  to  the  court  of 
common  pleas.  The  court  thereupon  directed  an  issue ;  the  material 
parts  of  which,  considered  necessary  to  be  given  in  this  report,  were 
as  follows :  — 

"  It  is  hereby  ordered  that  the  said  George  Mulhollan  and  Wil- 
liam Lyon  enter  an  action  upon  the  case  in  the  said  court  as  of  Sep- 
tember term,  a.d.  1847,  now  next  ensuing,  in  the  name  of  them  the- 

VOL.  II.  —  AM.  B.  CA.  27 


314  AMERICAN  RAILWAY  CASES. 

Shoenbeijger  v.  Mulhollan. 

said  George  Mulhollan  and  William  Lyon  against  the  said  Dr.  Peter 
Shoenberger,  and  that  the  said  Dr.  Peter  Shoenberger  cause  an  ap- 
pearance to  be  entered  for  him  to  the  same,  and  that  the  said  George 
Mulhollan  and  William  Lyon  shaU' declare,  as  of  the  said  term,  upon 
a  discourse  had  and  moved  by  and  between  the  said  parties  of  and 
concerning  the  said  report  of  the  viewers  aforesaid,  and  that  the  said 
Dr.  Peter  Shoenberger,  in  consideration  of  a  mutual  promise  on  the 
part  of  said  George  MulhoUan  and  William  Lyon  to  him  made,  did 

promise  to  pay  to  the  said  George  and  William  the  sum  of . 

dollars,  in  case  they,  the  said  George  and  William,  should  make  it 
appear  to  the  court  and  jury :  1st.  That  the  road  mentioned  and  set 
forth  in  the  said  report  is  necessary  and  useful  for  public  or  private 
purposes ;  and,  2d.  That  the  damages,  which  will  be  sustained  by  the 
said  Dr.  Peter  Shoenberger  by  the  opening,  constructing,  completing, 
and  using  the  said  railroad  by  the  said  petitioners,  will  not  exceed  the 
sum  of  one  hundred  dollars,  the  amount  reported  by  the  said  viewers ; 
and  that  the  said  Dr.  Peter  Shoenberger  shall  plead  issuably  to  the 
said  declaration,  so  that  an  issue  may  be  formed  and  tried  by  a  jury 
agreeably  to  the  act-s  of  assembly. 

"  And  it  is  further  ordered,  that  the  circumstances  of  the  said  mu- 
tual promises,  and  of  the  affirmations  and  assertions  laid  in  the 
declaration,  shall  be  confessed,  so  that  the  trial  may  be  on  the  merits, 
and  that  the  costs  shall  follow  the  verdict;  but  the  said  verdict  shall 
give  no  title  to  either  party  to  recover  of  the  other  the  sum  laid  in  the 
declaration  as  the  wager." 

The  declaration  filed  by  the  plaintiffs  averred  that  the  raiboad,  in 
the  report  of  viewers  mentioned  and  described,  was  necessary  and 
useful  for  private  purposes ;  and  that  the  damages  sustained  by  the 
defendant,  by  the  construction  and  use  of  the  same,  would  not  exceed 
the  sum  of  one  hundred  dollars.  To  this  declaration  the  defendant 
demurred  specially.  But  the  court  refused  to  allow  the  demurrer 
to  be  filed,  because  it  was  a  violation  of  the  form  of  the  issue,  as 
directed  by  the  court.     The  defendant  then  filed  three  special  pleas. 

The  first  plea  denied  the  averments  in  the  declaration  as  to  the 
necessity  and  usefulness  of  the  proposed  raihroad  for  private  purposes, 
and  as  to  the  amount  of  damages  which  would  be  sustained  by  the 
defendant  by  constructing  and  using  the  same.  The  second  aUeged 
that  the  plaintiff's,  at  the  time  of  the  institution  of  the  proceedings 
upon  which  this  issue  was  formed  and  directed,  did  not  own  the  tract 
of  land  containing  the  coal-mines,  nor  had  they  any  title  to  the  said 
tract  at  that  time  or  since.  The  third  averjed  that  the  raih-oad  had 
been  improperly  located  by  the  viewers,  and  that  it  might  have  been 
located  on  ground,  so  as  to  have  been  of  private  use  to  the  plaintiffs 
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and  less  injurious  to  the  rights  of  the  defendant.  The  second  and 
third  pleas  were  stricken  off  by  order  of  the  court,  and  the  parties 
directed  to  go  to  trial  on  the  issue  formed  by  the  first  plea. 

On  the  trial  in  the  court  below  (Black,  P.  J.),  the  plaintiiFs  read  in 
evidence,  under  objection  by  the  defendant,  the  petition  presented  by 
them,  and  the  notiqe  thereof  to  the  defendant,  after  proving  its  ser- 
vice.    This  was  defendant's  first  bill  of  exception  to  evidence. 

The  plaintiffs  then  gave  in  evidence  the  order  to  the  viewers,  and 
their  report. 

The  plaintiffs  then  called  and  examined  a  number  of  witnesses, 
one  of  whom  testified,  that  the  lateral  railroad,  as  proposed  to  be 
constructed  by  the  plaintiffs,  would  be  no  interference  to  the  defend- 
ant in  working  his  mines ;  that  there  was  no  other  point  in  that  im- 
mediate neighborhood  where  the  plaintiffs  could  connect  with  the 
State  road,  without  interfering  more  with  the  defendant  than  it  did 
at  (the  point  selected  by  them;  that  it  was  the  shortest  level  on  the 
road,  being  only  about  three  hundred  yards ;  that  then  it  might  be 
necessary  for  defendant,  when  business  was  brisk,  to  have  more  room 
than  he  then  had,  for  standing  his  empty  cars ;  that  he  was  cramped 
for  want  of  an  additional  side  track,  which  would  be  of  easy  con- 
struction. Another  witness  testified,  that  there  was  no  other  route, 
except  the  one  selected,  by  which  the  plaintiffs  could  get  out  to  the 
State  road  with  their  coal ;  that  it  would  not  interfere  with  the  de- 
fendant's operations ;  that  all  the  damage  he  would  sustain  would  be 
the  loss  of  his  land ;  and  that  the  defendant  was  present  when  the 
viewers  commenced  their  examination  of  the  ground  and  proposed 
route  for  railroad.  Other  witnesses,  besides  corroborating  the  testi- 
mony above  stated,  testified  that  the  only  practicable  route  for  the 
proposed  railroad,  was  the  one  selected;  that  there  was  no  other 
route  over  the  land  of  the  plaintiffs;  that  no  other  could  be  adopted 
without  injuring  the  defendant  more;  and  that  neither  the  timber  nor 
land  was  valuable.  The  witnesses  differed  in  opinion  as  to  the  dam- 
ages which  would  be  sustained  by  the  defendant,  by  reason  of  the 
construction  of  the  proposed  railroad,  ranging  in  their  estimates  from 
fifty  dollars  to  one  hundred  dollars.  It  was  proved  that  the  plaintiffs 
were  in  possession  of  the  ore-bank,  and  of  the  tract  of  land  on  which 
it  was  situated ;  that  they  built  a  two  storied  hewn  log  house  thereon, 
of  the  dimensions  of  thirty-two  feet  by  twenty,  and  a  stable  also ; 
that  the  house  was  begun  in  October,  1846,  and  finished  in  January, 
1847 ;  and  that  it  was  in  actual  occupation  from  fhe  time  of  its  com- 
pletion. On  the  part  of  tire  defendant,  it  was  proved,  that  he  labored 
under  great  disadvantages  for  want  of  an  additional  side  track  from 
his  mines  to  the  State  road ;   that  the  best  route  for  its  construction 
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would  be  on  the  southern  side,  where  the  plaintiffs'  road  intersected 
the  State  road.  No  evidence  was  given  by  the  defendant,  in  relation 
to  the  proposed  raihoad  of  the  plaintiflFs,  nor  in  relation  to  the  dam- 
ages which  would  be  sustained  by  him  from  its  construction  and  use. 
But  he  offered  to  prove,  that  the  plaintiffs  were  not  the  owners  of  the 
land  in  which  was  their  coal-mine.  But  the  court  were  of  opinion 
that  the  title  to  the  land  could  not  be  tried  on  that  issue ;  that  if  the 
plaintiffs  were  in  possession,  it  was  sufficient ;  and  that  the  defend- 
ant might  prove,  if  he  could,  that  they  were  not  in  possession.  This 
was  defendant's  second  biU  of  exceptions. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury  as 
follows :  — 

1.  That  the  act  of  5th  May,  1832,  and  its  supplements,  have  no 
application  to  the  land  described  in  the  plaintiffs'  declaration ;  that 
there  is  no  law  in  force  authorizing  the  proceedings  which  have 
taken  place  in  this  case,  and  that  their  verdict  ought  to  be  for  the 
defendant. 

2.  That  whether  the  act  of  5th  May,  1832,  and  its  supplements, 
be  extended  to  the  land  described  in  the  plaintiffs'  declaration  or  not, 
the  plaintiffs  cannot  support  the  proceedings  which  have  been  given 
in  evidence,  and  have  no  right  to  a  verdict  in  their  favor,  if  they  have 
failed  to  show  that  they  were  the  owners  of  the  said  land,  previous 
to  the  time  their  proceedings  given  in  evidence  as  aforesaid  were 
commenced. 

3.  That  as  the  title  has  not  been  shown  by  the  plaintiffs  to  be  out 
of  the  commonwealth,  they  have  shown  no  such  possession  of  the 
land  previous  to  the  commencement  of  their  proceedings  as  the  law 
would  recognize,  that  their  verdict  therefore  should  be  for  the  de- 
fendant. 

4.  That  the  plaintiffs  have  shown  neither  a  legal  nor  an  equitable 
title  to  the  land  described  in  their  declaration. 

5.  That  if  the  jury  believe  the  land  at  the  terminus  of  the  proposed 
railroad  of  the  plaintiffs  belongs  to  the  defendant,  and  that  the  pos- 
session of  it  by  the  defendant  is  necessary  to  the  convenient  conduct- 
ing of  his  own  coal-  operations,  the  plaintiffs  cannot  legally  deprive 
him  of  that  possession  by  the  erection  of  hoppers  and  other  fixtures 
upon  the  land. 

6.  That  the  officers  of  the  commonwealth  in  the  management  of 
the  Portage  Railroad,  cannot  legally  transfer  the  land  of  one  man,  or 
the  possession  thereof,  to  another,  except  so  far  as  is  necessary  for 
the  convenient  use  of  said  railroad ;  thIR;  the  public  have  no  more 
than  a  right  of  way  over  the  land  of  the  owner,  and  that  he  cannot 
legally  be  deprived  of  the  possession  of  his  land,  further  than  is  neces- 
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sary  for  the  convenient  exercise  of  the  rights  of  way  by  the  public, 
over  his  land. 

Charge  and  answers  of  the  court.  — "  This  is  a  feigned  issue 
formed  for  the  purpose  of  trying  whether  a  lateral  raihoad  proposed 
to  be  made  by  the  plaintiffs,  is  necessary  and  proper,  and  what  dam- 
ages the  defendant  ought  to  have  for  the  making  of  it  over  his  land. 

"  The  defendant  has  asked  us  to  charge  on  several  points  of  law, 
which  we  will  take  up  in  their  order. 

"1.  We  are  of  opinion  that  the  law  of  1840,  supplementary  to 
this  one  of  1832,  extends  the  privilege  of  making  lateral  railroads  to 
the  whole  State  —  consequently  we  answer  this  in  the  negative. 

"  2.  The  law  is  truly  started  in  this  point.  The  law  does  not  author- 
ize anybody  but  the  owners  of  lands  in  the  vicinity  of  the  public 
improvements,  to  make  railroads  over  the  intervening  lands  of  others. 
But  the  plaintiffs  were  not  bound  to  prove  title  as  they  would  in  an 
action  of  ejectment.  If  they  have  satisfied  you  that  they  were  in 
possession  of  the  land  on  which  the  coal-mine  is,  previous  "to  the 
commencement  of  this  proceeding,  they  have  sufficiently  proved  their 
ownership.  (Here  the  court  referred  to  the  evidence  of  their  pos- 
session.) 

"  3.  This  is  already  answered.  If  the  legal  title  was  not  out  of  the 
commonwealth  —  that  is,  if  the  land  was  not  warranted,  then  the  im- 
provements made  by  the  plaintiffs  would  prove  sufficient  title  for  the 
purposes  of  this  proceeding,  if  not  for  all  other  purposes. 

"  4.  If  you  believe  the  evidence  to  which  I  have  already  referred 
you,  the  plaintiffs  have  shown  all  the  title  they  were  bound  to  show. 

"  5.  If  the  railroad  proposed  by  the  plaintiffs  would  destroy  the 
defendant's  improvements  altogether,  and  render  his  property  wholly 
worthless,  I  am  of  opinion  the  verdict  ought  to  be  for  the  defendant. 
But  will  any  such  consequence  result  to  Shoenberger  by  the  making 
and  using  of  such  a  railroad  as  MulhoUan  and  Lyon  have  asked  for  ? 
It  may  cause  Dr.  Shoenberger  some  inconvenience,  but  the  other 
party  cannot  be  prevented  from  coming  to  market  with  their  coal  on 
account  of  a  shade  or  two  of  inconvenience  more  or  less,  which  it 
may  cause  him  to  suffer.  At  all  events,  it  is  your  business  to  see 
that  he  suffers  nonl^^  but  what  he  is  paid  for.  You  will  make  the 
damages  high  enough  to  compensate  him  for  aU  the  injury  which  the 
plaintiffs'  railroad  is  likely  to  do  his  property. 

«  6.  We  answer  this  point  in  the  affirmative.  The  public  has  but 
a  right  of  way  over  the  lands  through  which  then:  road  passes.  But 
the  commonwealth  had  a  right  by  its  officers  to  determine  when  and 
where  a  connection  with  their  improvements  shall  be  made  by  private 
individuals.-    If  Lyon  and  MulhoUan  can  procure  a  right  of  way 
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under  the  statute  over  the  lands  of  Dr.  Shoenberger,  and  can  procure 
from  the  officers  of  the  commonwealth  the  privilege  of  connecting 
with  the  Portage  Railroad,  at  the  proposed  terminus,  then  they  will 
have  all  they,  desire  —  certainly  all  they  are  entitled  to. 

"  These  answers  dispose  of  all  the  law  in  the  case.  If  you  are  sat- 
isfied from  the  evidence  that  the  plaintiffs  were  owners  of  the  coal- 
mine —  that  is,  were  in  peaceable  and  undisturbed  possession  of  it, 
at  the  time  these  proceedings  commenced  and  since,  then  you  will 
consider  whether  such  a  railroad  as  that  asked  for,  is  necessary  and 
useful  for  the  private  purposes  of  the  plaintiffs.  K  this  be  settled 
affirmatively,  then  ascertain  what  amount  of  damage  will  compen- 
sate the  defendant  for  the  injury  which  may  be  done  to  his  property, 
by  the  making  and  using  of  the  railroad." 

To  this  charge  the  defendant  excepted. 

The  jury  found  for  the  plaintiffs,  and  one  hundred  dollars  damages 
for  the  defendant,  who,  thereupon,  sued  out  this  writ  of  error. 

Assignment  of  errors :  In  the  record.  —  1.  The  court  erred  by  refus- 
ing to  allow  the  special  demurrer  of  the  defendant  below  to  be  filed, 
and  by  treating  it  as  a  nullity. 

2.  The  court  erred  by  ordering  the  two  last  special  pleas  of  the 
defendant  below  to  be  stricken  out,  and  by  compelling  him  to  go  to 
trial  on  the  issues  formed  by  the  first  special  plea. 

In  the  evidence.  —  1.  The  court  erred  by  admitting  in  evidence  the 
petition,  &c.,  as  embraced  in  the  first  bill  of  exceptions. 

2.  The  court  erred  by  rejecting  the  evidence  proposed  to  be  given 
by  Peter  Cassidy  as  to  the  George  John  survey  (mentioned  in  plain- 
tiffs' proceedings)  and  the  ownership  of  the  coal-mines,  spoken  of  by 
the  plaintiffs'  witnesses,  as  embraced  in  the  second  bill  of  exceptions. 

In  the  charge.  —  1.  The  court  erred  in  their  answer  to  the  first  point 
put  by  the  counsel  of  the  defendant  below. 

2.  The  court  erred  in  their  answer  to  the  second  point  put  by  the 
counsel  of  the  defendant  below. 

3.  The  court  erred  in  their  answer  to  the  third  point  of  the  defend- 
ant's counsel. 

4.  The  court  erred  in  their  answer  to  the  fourth  point  of  the  defend- 
ant's counsel.  m 

5.  The  court  erred  in  their  answer  to  the  fiffli  point  of  the  defend- 
ant's counsel. 

6.  The  court  erred  in  their  answer  to  the  sixth  point  of  the  defend- 
ant's counsel. 

7.  The  court  erred  in  the  conclusion  of  their  charge,  in  saying  — 
"  If  you  are  satisfied  from  the  evidence  that  the  plaintiffs  were  own- 
ers of  the  coal-mine,  that  is,  were  in  peaceable  and  undisturbed  pos- 
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session  of  it,  at  the  time  these  proceedings  commenced,  and  since 
then,  you  will  consider  whether  such  a  raikoad  as  that  asked  for  is 
necessary  and  useful  for  the  private  purposes  of  the  plaintiffs.  If  this 
be  settled  affirmatively,  then  ascertain  what  amount  of  damages  wiU 
compensate  the  defendant  for  the  injury  which  may  be  done  to  his 
property  by  the  making  and  using  of  the  railroad." 

W.  Forward,  with  whom  was  Miles,  for  plaintiff  in  error.  The 
question  submitted  was,  whether  the  road  was  necessary  and  useful 
"  for  the  private  purposes  of  the  plaintiffs,"  thus  excluding  all  inquiry 
as  to  its  possible  utility  to  any  one  else. 

They  contended  that  a  road  of  this  description  was  not  within  the 
purview  or  spirit  of  the  act  of  1832.  A  reference  to  some  of  its  pro- 
visions must  satisfy  any  candid  mind  upon  this  matter.  They  will 
be  seen  to  be  wholly  inapplicable  to  the  road  in  question.  The  fifth 
section  empowers  the  applicant  or  owner  of  the  road  to  enter  upon 
any  land  near  or  adjoining  it,  and  to  take  therefrom  ground,  stone, 
timber,  or  other  materials  required  in  its  construction;  the  rate  o.f 
compensation  to  be  previously  ascertained  and  settled  by  the  parties, 
if  they  can  agree,  or  by  arbitrators  in  the  event  of  their  disagree- 
ment. "  ,     . 

The  authority  here  granted  to  an  individual  to  seize  the  property 
of  others  and  convert  it  to  his  own  use,  is  precisely  that  which  is 
usually  given  to  turnpike  and  canal  corporations ;  and  the  mode  pre- 
scribed for  ascertaining  damages  is  the  same  in  principle,  if  not  in 
words,  as  that  which  has  regulated  those  corporations.  The  sixth 
section  makes  it  the  duty  of  the  proprietor  of  the  road  to  file  in  the 
court  of  common  pleas,  a  full  statement  and  account  of-the  expenses 
incurred  in  its  construction,  the  amount  to  be  verified  by  the  oaths  of 
one  or  more  persons  who  shall  have  had  knowledge  of  the  same.  On 
the  assumption  that  private  roads  were  contemplated  by  the  legisla- 
ture, this  requisition  would  be  ludicrous.  But  the  object  in  view  is 
distinctly  expressed,  while  it  fixes  conclusively  the  character  of  the 
road.  The  filing  the  account  in  court  is  enjoined,  "to  the  end  that 
the  said  road,  and  the  privileges  appurtenant  thereto,  may  be  resumed 
by  the  Commonwealth  whenever  the  legislature  shall  enact  the  pay- 
ment to  the  proprietors  of  said  railroad,  their  heirs  and  assigns,  of 
the  principal  money  expended  in  the  construction  of  the  same." 

The  seventh  section  confers  upon  the  proprietors  the  right  of  ex- 
acting tolls  for  the  use  of  the  road  by  the  public,  — a  valuable  firan- 
chise  granted  as  an  inducement  to  thek  outlay  of  capital,  but  ex- 
pressly limited,  as  in  the  case  of  aggregate  road  corporations,  so  as 
to  prevent  extortion. 
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Every  section  and  provision  of  the  act  is  in  strict  harmony  with 
the  regulations  above  indicated.  The  grant  of  power  is  the  same  as 
that  which  had  been  before  repeatedly  made  to  aggregate  corpora- 
tions for  kindred  purposes :  and  in  conferring  this  power  the  legisla- 
ture were  duly  heedful  of  the  fifth  article  of  the  declaration  of  rights, 
which  forbids  the  taking  of  private  property  for  public  use  without 
just  compensation,  and  of  the  fourth  section  of  the  seventh  article 
of  the  constitution,  which  declares  that  "the  legislature  shall  not 
invest  any  corporate  body  or  individual  with  the  privilege  of  taking 
private  property  for  public  use,  without  requiring  such  corporation  or 
individual  to  make  compensation  to  the  owner  of  ^aid  property, 
or  give  adequate  security  therefor,.,  before  such  property  shall  be 
taken." 

It  is  impossible  to  read  the  act  without  perceiving  that  the  consti- 
tutional restrictions  upon  legislative  interference  with  the  rights  of 
private  property,  were  carefuUy  attended  to  in  its  passage,  and  that 
an  intention  to  authorize  the  forcible  seizure  of  the  property  of  one 
man  by  another  for  his  own  private  use,  cannot  be  justly  imputed  to 
the  legislature.  In  this  instance,  as  in  that  of  aggregate  corporations, 
the  object  of  the  legislature  was  to  invite  the  investment  of  private 
capital  in  a  way  that  might  be  subservient  to  public  accommodation. 
The  remuneration  offered  is  the  right  to  exact  tolls  and  enjoyment  of 
the  other  valuable  and  exclusive  immunities  prescribed  in  the  act. 
Enactments  conferring  the  franchise  of  tolls  for  passage  over  a  pri- 
vate road,  which  nobody  but  the  owner  can  use,  and  reserving  to  the 
Commonwealth  the  power  to  resume  such  private  road  upon  reim- 
bursing the  cost  of  its  construction,  would  seem  to  be  preposterous. 
But  they  are  sensible  arid  provident  in  cases  of  roads  of  a  public 
nature,  and  being  expressly  applicable  to  all  the  roads  made  under 
the  act,  they  must  be  regarded  as  fixing  its  construction. 

An  interpretation  of  the  act  which  would  authorize  the  taking  of 
defendant's  property  "  for  the  private  purposes  of  the  plaintiff,"  as 
charged  by  the  court  below,  appears  to  me  to  bring  it  into  direct  con- 
flict with  the  constitution.  The  reasons  for  this  opinion  will  be 
briefly  and  most  respectfully  submitted  to  the  consideration  of  the 
court. 

One  of  the  purposes  of  a  written  constitution,  is  a  clear,  permanent, 
and  effectual  security  to  private  property  against  the  invasions  of 
power.  The  safeguards  provided  in  our  own  constitution,  are  as 
comprehensive  as  they  are  emphatic.  The  first  section  of  the  ninth 
article,  declares  "  the  right  of  acquiring,  possessing,  and  protecting 
property,"  to  be  "  inherent  and  indefeasible ; "  thus  denying  and  ex- 
cluding the  exercise  of  a  right  of  eminent  domain  by  the  legislature, 
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except  in  the  cases  provided  for  in  the  constitution  itself.  One  of 
those  cases  is  found  in  the  tenth  section  of  the  same  article,  which 
forbids  the  taking  of  "  any  man's  property  for  public  use  without  the 
•consent  of  his  representative,  and  without  just  compensation  being 
made." 

The  prohibitory  form  of  expression  used  here  might  be  supposed' 
to  warrant  the  idea,  that  the  denial  of  power  was  intended  to  be.  ex- 
ceptional, and  that  private  property,  except  in  the  instance  given,  is 
still  left  to  the  arbitrary  will  of  the  legislature.  But  such  an  inter- 
pretation would  be  inconsistent  Avith  the  first  section,  which  declares 
the  right  of  property  to  be  "inherent  and  indefeasible,"  and  not  less 
so  with  the  last  section,  which  is  in  these  words :  "  To  guard  against 
transgressions  of  the  high  powers  which  we  have  delegated,  we  de- 
clare that  every  thing  in  this  article  is  excepted  out  of  the  general 
powers  of  government,  and  shall  for  ever  remain  inviolate." 

The  right  of  private  property,  formally  asserted  in  this  article  to  be 
"  inherent  and  indefeasible,"  unless  required  for  public  use,  on  pay- 
ment of  its  value  to  the  owner,  is  one  of  the  "things  expressly; 
excepted  out  of,  the  general  powers  of  government,"  and  for  ever 
placed  beyond  the  reach  of  the  legislature.  2  Kent's  Com.  340; 
Taylor  v.  Porter,  4  Hill,  140 ;  Scott  v.  Pittsburg,  1  Barr,  309 ;  Wil- 
kinson V.  Leland,  2  Peters,  657. 

They  argued,  1st.  That  the  act  of  1832  gave  a  right,  not  merely 
to  appropriate  the  site  of  the  roads,  but  to  enter  on  lands  adjoining, 
or  near  it,  by  whomsoever  owned,  and  "  take  stone,  gravel,  timber, 
and  other  materials,"  for  building  the  road.  The  six  per  cent,  reserva- 
tion can  hardly  be  said,  in  the  case  of  a  road  for  "  the  private  pur- 
poses" of  the  party,  to  cover  the  extraordinary  privilege  here  given. 
But  the  privilege  is  a  necessary  part  of  the  system,  for  no  instance 
will  be  found  in  which  the  stone,  gravel,  and  other  materials,  on  the 
site  of  the  road,  would  be  sufficient  for  its  construction ;  and  without 
the  privilege  of  entering  upon  other  lands  for  a  supply,  the  system 
would  be  a  dead  letter. 

The  power  to  subject  private  property  in  the  neighborhood  to  the 
uses  of  the  road,  can  only  be  referred  to  the  right  of  eminent  domain. 
Such,  we  are  to  presume,  was  the  view  of  the  legislature ;  and  if  the 
roads  contemplated  by  the  act  were  not  of  a  public  nature,  it  must 
be  unconstitutional. 

2d.  The  act  of  1832  and  its  supplements  are  in  pari  materid,  and 
to  be  regarded  as  a  whole.  The  act  of  March  28,  1840,  Dunlop,  798, 
makes  it  lawful  for  any  person  or  incorporated  company  to  construct 
railroads  with  double  or  single  tracks,  under  the  surface,  over  inter- 
vening lands,  &c.,  to  or  from  any  mines  of  iron,  coal,  &c.,  and 
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connecting  with  any  railroad  belonging  to  an  individual  or  com- 
pany, &c. 

The  act  of  May  5,  1841,  "  extends  the  provisions  of  the  act  of 
183S,  and  the  supplements  thereto,  to  the  construction  of  canals,  not 
exceeding  in  width  the  canals  of  the  Commonwealth." 

The  act  of  April  24, 1843,  §  10,  Dunlop,  903,  enacts  in  substance, 
that  when  the  owners  of  any  railroad  possess  the  landing  where  it 
joins  any  canal  or  other  navigation,  and  any  lateral  railroad  shall  be 
constructed  to  connect  with  such  railroad,  and  the  owners  of  the  lat- 
ter shall  refuse  to  the  lateral  railroad  the  use  of  the  landing  upon 
payment  of  a  suitable  compensation;  a  jury  of  five  men  shall  be 
summoned,  who,  if  they  find  the  capacity  of  the  landing  sufficient  to 
accommodate  both  roads,  shall  mark  off  a  portion  of  land  to  be  allot- 
ted to  the  main  railroad,  and  "fix  upon  a  compensation  suitable 
therefor,  either  in  fee-simple,  or  as  an  annual  rent  or  price  per  ton,  for 
the  use  of  the  same ; "  and  if  the  report  of  the  viewers  be  approved 
by  the  court,  they  shall. direct  the  landing  to  be  opened  for  the  use  of 
the  public,  &c. 

Looking  to  these  several  acts  as  constituting  an  entire  system,  it  is 
fair  to  suppose  that  they  were  dictated  by  the  same  general  views  of 
public  policy,  and  that  the  authority  to  provide  for  the  construction 
of  lateral  railroads  and  canals,  and  securing  of  landings,  were  deemed 
to  be  referable  to  the  same  grant  of  power  to  the  legislature.  It  is 
aheady  shown  that  the  reservation  of  sis  per  cent,  for  roads,  in 
patents,  cannot,  by  any  proper  construction,  meet  the  provisions  of 
the  act  of  1832 ;  but  when  those  provisions  are  extended  to  subterra- 
nean roads  and  to  canals,  and  when,  especially,  the  seizure  of  land- 
ings to  be  held  in  fee-simple,  or  at  a  fixed  rent,  is  considered,  it  seems 
utterly  impossible  to  defend  this  scheme  of  forcibly  appropriating  pri- 
vate property  to  private  purposes  upon  any  other  ground  or  pretext 
than  that  of  the  right  of  eminent  domain.  It  results  of  necessity 
that  the  legislature  had  in  view  works  of  a  strictly  public  nature,  or 
that  the  whole  system,  applied  as  in  this  case,  is  an  assault  upon  pri- 
vate rights  and  forbidden  by  the  constitution. 

The  connection  of  private  lateral  railroads,  made  under  the  au- 
thority of  the  act  of  1832  and  its  supplements,  with  the  railroad  and 
navigable  waters  of  the  Commonwealth,  will  be  found  beset  with 
embarrassments  of  a  very  serious  character.  In  the  case  of  Cooper 
V.  Smith,  9  S.  &  R.  32^  Judge  Duncan  says  :  "  There  is  no  right,  cus- 
tom, or  prescription  in  Pennsylvania,  by  which  one  man  can  land  or 
receive  freight  on  another's  freehold  on  the  banks  of  a  navigable 
river  without  his  consent,  even  though  it  be  on  a  public  highway." 
"  It  would  be  a  violation  of  the  constitution  to  deprive  the  owner  of 
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the  soil  of  this  right,  and  the  legislature  have  always  carefully  guarded 
against  such  construction  by  the  most  explicit  declarations."  In 
Chess  V.  Manown,  3  Watts,  219,  the  same  principle  was  affirmed  by 
the  chief  justice. 

Our  ■  system  of  exclusive  property,  guarded  as  it  is  by  stern  and 
formal  restrictions  of  the  right  of  eminent  domain,  may  have  its  in- 
conveniences. "We  find  large  bodies  of  land  in  the  hands  of  men 
who  bought  for  purposes  of  speculation,  and  who  refuse  to  seU  but 
at  enormous  profits ;  and  thus  the  settlement  of  the  country  and  de- 
velopment of  its  resources  are  greatly  retarded.  Towns,  and  even 
cities,  are  environed  by  masses  of  vacant  property,  owned  by  persons 
who  will  neither  sell  nor  build,  whereby  the  extension  of  manufac- 
tures and  commerce,  and  the  countless  interests  to  be  subserved 
thereby,  are  grievously  frustrated.  But  these  evilsj  if  such  they  be, 
are  inherent  in  our  system  of  exclusive  property,  and  until  the  people 
choose  to  remodel  the  system,  they  cannot  be  reached  by  the  legisla-. 
ture.  But  were '  it  otherwise,  it  is  questionable  whether  the  remedy 
supposed  to  be  provided  in  this  instance  would  not  be  productive  of 
greater  mischiefs  than  any  it  is  likely  to  redress.  Lands  bordering  on 
navigable  waters,  and  other  commercial  highways,  were  purchased  in 
many  instances  at  enormous  prices,  with  a  view  to  the  advantages 
of  their  location.  Lands  more  remote  were  bought  without  any 
such  advantage,  and  at  low  prices.  The  effect  of  the  lateral  road 
system,  as  expounded  in  this  case,  wiU  be  to  sink  the  value  of  pur- 
chases made,  as  in  the  instances  first  mentioned,  and  turn  the  latter 
into  gainful  speculations.  But  a  worse  consequence  than  this  may  be 
apprehended.  Purchases  will  be  made  by  speculators  with  no  other 
view  than  that  of  forcing  lateral  railroads  through  intervening  lands, 
and,  this  done,  of  selling  out  at  exorbitant  profits. 

Unproductive  property  in  large  masses  may  be  withheld  from  sale 
for  purposes  of  extortion,  but  it  cannot  be  the  interest  of  proprietors 
to  withhold  it  for  ever.  Experience  shows  that  all  such  schemes  of 
speculation  are  attended  with  peril ;  and  we  may,  at  all  events,  rely 
on  the  usual  vicissitudes  of  fortune,  and  the  act  for  distributing  intes- 
tates' estates,  for  a  corrective  of  the  evils  complained  of. 

Orbison  and  King,  contra,  cited  Harvey  v.  Thomas,  ante,  p.  196 ; 
Harvey  v.  Lloyd,, ante,  p.  296;  United  States  v.  Blight;  Act  of  7th 
of  June,  1841,  Dunlop's  Dig.  847. 

Jime  12. — BuiusrsiDE,  J.  The  point  was  made  in  Harvey  v.  Lloyd, 
ante,  p.  296,  that  the  act  of  the  5th  of  May,  1832,  Pamph.  Laws, 
581,  Dunlop,  487,  regulating  lateral  railroads,  was  unconstitutional. 
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This  court  not  only  held  the  act  constitutional,  but  wise  and  happily 
adapted  to  bring  on  the  public  works  a  large  amount  of  business, 
cheapen  the  article  of  coal,  which  is  so  essential  to  the  manufactures 
and  commerce  of  the  country,  and  to  every  family.  The  argument 
that  it  takes  one  man's  land  and  gives  it  to  another,  is  untrue,  and  a 
perfect  fallacy.  It  gives  only  a  right  of  way,  for  which  an  equivalent 
is  to  be  paid.  It  is  predicated  on  the  golden  rule,  that  you  do  to  oth- 
ers as  you  would  wish  others  to  do  unto  you.  It  is  in  accordance 
with,  and  carrying  out  the  wise  provisions  of  the  founder  of  this 
State,  who  gave  to  every  grant  six  per  cent,  for  roads  and  highways, 
which  the  grantee  holds  in  trust  for  the  public.  The  reasons  assigned 
on  the  record  of  the  proceedings  to  obtain  the  road,  are  determined 
in  Harvey  v.  Lloyd ;  nor  are  the  exceptions  to  evidence  supported. 
They  have  been  but  feebly  urged. 

The  material  question  seriously  discussed  wiU  be  considered.  It  is 
contended  that  the  act  of  1832,  before  recited,  does  not  extend  to  the 
county  of  Blair,  and  hence  the  court  had  no  jurisdiction.  It  is  true 
that  the  12th  section  of  the  act  of  1832,  regulating  lateral  railroads, 
Dunlop,  490,  restricts  its  operation  to  the  counties  of  Lycoming,  Lu- 
zerne, Schuylkill,  and  Northumberland.  But  the  act  of  28th  of 
March,  1840,  Pamph.  Laws,  176 ;  Dunlop,  797,  star  page,  in  its  first 
section,  extends  the  provisions  of  the  act  of  1832,  to  the.  counties  of 
Northampton,  Lehigh,  and  Cambria,  and  also  to  the  owner  or  owners 
of  lands,  mills,  quarries,  coal  or  other  mines,  lime-kilns,  or  other  real 
estate  in  the  vicinity  of  any  railroad,  canal,  or  slackwater  navigation, 
made  or  to  be  made  hereafter,  by  any  company,  individuals,  or  by 
the  State  of  Pennsylvania.  The  Portage  Railroad  was  made  and 
completed  by  the  State,  before  the  year  1840,  and  the  coal-mines  to 
which  the  lateral  road  is  desired  to  be  made,  are  within  the  distance 
to  the  road  which  the'  act  allows. 

It  is  urged  in  this  court,  that  the  further  supplement  to  the  original 
act  of  1832,  passed  the  12th  day  of  February,  1842,  Pamph.  Laws, 
18,  which  extends  the  provisions  of  the  act  of  1832  to  the  counties 
of  Tioga  and  Columbia,  (and  is  an  act  of  supererogation,)  reported 
and  enacted  without  proper  examination  of  the  existing  law,  as  there 
are  no  words  in  the  act  of  1842  touching  the  other  parts  of  the  State, 
is  in  force  and  not  repealed.  The  supplement  of  1842  can  only  be 
said  to  be  accumulative  in  the  counties  of  Tioga  and  Columbia,  and 
has  no  relation  to  the  other  counties  of  the  State. 

There  is  but  one  other  assignment  of  error  worthy  of  notice.  It 
is,  that  the  court  instructed  the  jury  that  if  they  were  satisfied  from 
the  evidence,  that  the  plaintiffs  were  owners  of  the  coal-mines,  that 
is,  were  in  the  peaceable  and  undisputed  possession,  at  the  time  the 
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proceedings  commenced  and  since,  then  they  would  consider  whether 
such  a  raiboad  as  that  applied  for,  is  necessary  and  useful  for  the 
private  purposes  of  the  plaintiffs.  If  this  be  settled  affirmatively, 
then  ascertain  what  amount  of  damages  will  compensate  the  defend- 
ant for  the  injury  which  may  be  done  to  his  property  by  the  making 
and  using  the  railroad.  It  is  contended  on  the  part  of  the  plaintiff 
in  error,  that  the  act  of  1832  only  gives  the  right  to  make  a  lateral 
railroad  to  owners  who  have  a  legal  title,  and  that  title  should  be  in 
evidence,  and  this  omission  is  fatal  to  the  whole  proceeding.  The 
original  petition  to  the  court  stated  that  they  were  the  owners. 
They  gave  evidence  that»  they  were  in  possession  of  the  coal-bank 
and  land  adjacent,  and  had  built  a  square  log-house,  32  by  20,  two 
stories  high,  and  finished.in  1846,  and  in  actual  occupation  from  com- 
pletion. This  was  a  good,  equitable  title,  subject  to  all  the  incidents 
of  a  legal  estate,  and  gave  the  owners  a  right  to  build  a  lateral  rail- 
road, under  the  act  of  1832,  to  their  coal-mines. 

Judgment  affirmed. 


The  Philadelphia  and  Reading  Eailkoad  Company  v.  Yeiser.* 

Middle  District,  May  Term,  1848. 

Assessment  of  Damages  —  Negligence  —  Fire  caused  hy  Sparks  from 

Locomotive, 

A  partyis  not  answerable  in  damages  for  the  reasonable  exercise  of  a  right :  unless  on  proof 
of  negligence,  unskilfalness,  or  malice,  in  the  exercise  of  that  right. 

By  the  charter  of  the  company,  the  ifenire  to  assess  damages  to  the  owner  of  land  occnpied 
by  the  road,  was-  directed  to  view  the  premises  and  estimate  the  quality  and  quantity  of 
the  land  so  occupied,  and  all  other  inconveniences  which  may  be  likely  to  result  to  the 
owner  of  the  land :  Held,  that  that  provision  embraced  probable  damages  from  fire 
caused  by  the  necessary  emission  of  sparks  from  the  engines  to  be  used  in  doing  the  busi- 
ness of  the  company.  ' 

In  an  action  by  Such  land-owner  against  the  company  for  injury  to  his  woods  and  fences,, 
caused  by  sparks  from  the  company's  engines,  the  record  of  the  vmire  and  the  proceedings 
thereupon,  with  proof  of  the  payment  of  the  damages  thereby  assessed  to  the  owner  of  the  ■ 
land  is  evidence ;  and  that  whether  damages  were  assessed  on  the  vmire  for  the  inconven- 
iences likely  to  result  from  sparks,  or  not. 

if  the  land-owner  had  claimed  and  obtained  damages  for  the  occupation  by  the  Company  of 
a  certain  breadth  of  his  land,  and  then  ran  his  fence  inside  of  that  space,  evidence  of  the- 
fact  ought  to  have  been  received  as  bearing  upon  the  question  of  negligence.  ' 
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The  firing  of  one's  woods  several  times  by  sparks  from  the  engines  of  the  company,  is  not 
in  itself  evidence  from  which  negligence  in  managing  the  fires  of  the  eflgines  can  be  IiIt 
ferred :  and  it  is  error  so  to  leave  it  to  the  jury. 

In  error  from  the  common  pleas  of  Berks  county. 

This  was  an  action  on  the  case,  brought  by  Jacob  Yeiser  against 
the  Philadelphia  and  Reading  Railroad  Company,  to  recover  dam- 
ages for  the  burning  of  his  woods  and  fences  by  sparks  from  the 
defendants'  engines,  the  fires  of  which  he  alleged  were  negligently 
managed.  The  evidence  adduced  on  each  side  was  substantially  the 
following :  — 

Joel  Mast :  "  I  know  the  property  of  Yfeiser ;  I  live  a  mile  and  a 
half  or  two  miles  from  there ;  the  railroad  cuts  through  his  property. 
Two  years  ago  last  April,  I  saw  a  fire  there.  ■  There  was  a  train  went 
up  in  the  evening  after  dark ;  I  was  across  the  SchuylkUl,  and  saw 
the  train  coming ;  the  engine  was  nearly  half  a  mile  ahead  of  that 
fire,  and  we  thought  it  was  the  lantern  on  the  hind  cars ;  the  train 
had  passed  the  fire ;  it  was  a  very  dry  time,  the  weather  very  dry ; 
there  was  a  sort  of  sharp  air,  not  a  high  wind,  at  the  time ;  the  fire, 
when  I  saw  it,  was  about  the  size  of  a  lantern.  The  train  was  going 
very  fast,  and  would  have  taken  a  very  short  time  to  go  the  half  mile  ;• 
the  sparks  flew  wonderfully  out  of  the  engine ;  the  sparks  flew  back 
three  or  four  cars'  length,  and  towards  the  side  where  the  fire  com- 
menced. When  I  saw  the  fire  first,  it  was  not  further  from  the  track 
than  the  length  of  this  court  house ;  I  did  not  go  that  night  and  help 
put  it  out,  I  could  not  get  across  the  river.  The  fire  was  about  half 
a  mile  from  Yeiser's  house ;  it  was  back  of  the  hill,  so  that  he  could 
not  see  the  fire.  I  went  there  next  day  and  helped  to  deaden  the  fire ; 
the  fire  went  over  five  or  six  acres,  as  near  as  I  know ;  the  fence  was 
all  burned  up  ;  there  was  a  fence  before  the  fire,  thirty  or  forty  rods 
of  fence  more  or  less ;  some  trees  were  burned  all  black ;  one  or  two 
burned  entirely  down.  There  was  no  fire  there  that  day  but  this; 
there  was  no  house  near  there  from  which  the  fire  could  have  been 
communicated.  The  same  season  there  was  a  fire  on  this  land  near 
the  raiboad ;  some  rails  were  burned  in  two,  and  some  nearly  burned 
up.  Cars  were  going  up  and  down  the  whole  day  like,  at  the  time 
of  the  fire ;  they  were  running  late  in  the  evening.  There  was  a 
week  maybe  between  the  two  fires."  i 

James  Anderson:  "I  saw  the  fire  commence  in  the  spring  of  1845; 
it  began  immediately  on  the  railroad,  about  dark ;  it  was  very  dry 
w.ea:ther,  somewhat  windy.  The  passing  of  cars  is  so  familiar  I  paid 
no  attention.  I  don't  know  how  long  before  the  cars  passed.  The 
cars  were  passing  up  and  down  in  the  ordinary  way  of  going.     The 
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road  wad  doing  its  usual  business.     The  fire  was  stationary  for  a 
time ;  then  increased,  and  burned  over  all  the  woodland. 

"  Cross-examined.  —  This  woodland  was  on  the  bluff  of  a  hiU.  I 
can't  see  any  difference  between  the  land  now  and  before  the  fire. 
There  is  no  house  near  the  place,  nor  fire  kept  up  near  it,  except  loco- 
motives.    Persons  often  walk  along  the  railroad." 

Jacob  Yoder :  "  I  saw  a  fire  on  Yeiser's  place  near  the  railroad,  and 
put  it  out,  but  this  was  the  year  before,  three  years  ago.  There  was 
a  stump  lying  at  the  fence  that  got  on  fire ;  I  stood  by  when  the  loco- 
motive passed,  and  then  this  stump  took  fire.  I  stood  along-side  of 
the  railroad,  a  couple  of  rods  from  the  stump.  I  could  not  see  the 
sparks  because  it  was  daytime,  but  as  soon  as  the  locomotive  passed 
the  stump  took  fire."  • 

John  Mast  recalled :  "  "We  thought  that  the  engine  that  went  up 
burned  wood  —  we  thought  so  by  the  sparks.  The  sparks  flew  out 
fiery  and  very  high ;  they  flew  in  every  direction ;  sometimes  they 
would  fly  and  come  pretty  near  the  ground,  and  then  look  dead  like. 

"  Cross-examined.  —  Sometimes  the  sparks  in  engines  fly  out  more 
than  at  others ;  this  one  threw  out  very  much.  At  the  second  fire  I 
mentioned,  the  tenders  of  the  engines  were  filled  with  wood." 

Richard  Adams :  "  I  saw  a  fire  on  Yeiser's  latid  by  the  railroad  in 
the  second  week  of  April,  in  the  afternoon.  I  can't  tell  what  caused 
the  fire ;  there  was  none  before  the  engine  came  up ;  after  the  traia 
had  passed  I  saw  a  small  fire  below  Yeiser's  house.  There  was  no 
fire-screen  or  spark-catchers  on ;  I  saw  no  sparks,  it  was  daytime ;  I 
went  away  before  the  fire  was  stopped ;  saw  it  burn.  It  was  near  the 
railroad.  I  suppose  it  was  a  stump  it  set  fire  to ;  I  have  frequently 
seen  small  fires  on  Yeiser's  land  which  made  a  little  smoke,  it  did 
not  do  any  kind  of  damage.  I  can't  tell  if  on  these  occasions  I  saw 
cars  pass. 

"  Cross-examined.  —  I  mean,  when  I  say  there  was  no  fire-screen 
on  the  engine,  that  there  was  none  visible." 

Hiram  Frey:  "I  saw  fii-e  on  Yeiser's  premises  in  April  or  May, 
1845,  along  the  line  of  the  railroad.  The  first  fire  I  saw  took  place 
in  the  night ;  in  the  morning  I  went  out  on  the  hill  and  helped  put  it 
out.  There  was  a  considerable  share  of  fence  burned.  The  fire  ran 
through  the  woods  over  maybe  three  or  four  acres.  At  that  time,  and 
the  day  before  the  fire,  the  engines  were  passing  up  and  down  the 
road,  also  in  the  night. 

"  Another  fire  took  place  on  Yeiser's  premises  two  or  three  weeks 
afterwards;  I  do  n't  know  how  it  originated,  did  n't  see.  It  was  in 
the  middle  of  the  day.  Engines  were  passing  there  every  hour  or 
hour  and  a  half.      There  was  some  fence  burned ;   can't  say  how 
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much.  It  was  a  very  dry  time.  The  engines  were  generally  driven  by 
wood ;  I  can't  remember  more  than  one  driven  by  coal  at  the  time. 

"  Another  fire  took  place  on  Yeiser's  premises  the  same  day  with 
this  last  fire.  Yeiser  got  me  and  another  man  to  measure  how  much 
fence  was  burnt  during  the  three  fires ;  there  were  about  one  hundred 
and  twenty  panels.  In  the  three  fiures,  seven,  eight,  or  ten  acres  were 
burnt  over.  In  the  two  fires  in  the  daytime  there  was  a  pretty  strong 
wind. 

"  Cross-examined.  —  It  is  a  steep  hill,  and  pitches  on  the  railroad. 
In  part  all  the  railroad  is  in  the  river.  The  rails  in  the  fences  were 
dry,  some  of  them  may  be  a  little  rotten.  The  coal  engine  that  ran 
that  year  was  the  Cherokee ;  I  thirik  she  was  running  at  that  time." 

»rhe  plaintiff,  further  to  maintain  the  issue  on  his  part,  gave  in 
evidence  the  act  incorporating  the  said  company  {prout  the  act)  and 
closed. 

The  defendants  then,  to  maintain  the  issue  on  their  part,  offered  in 
evidence  the  ventre  and  proceedings  to  assess  damages  for  the  con- 
struction of  the  said  road  over  the  premises  in  question,  under  the  act 
of  incorporation,  together  with  the  said  act  of  incorporation,  and 
proof  of  the  payment  of  the  damages  assessed  by  the  said  defendants 
(record  of  case  No.  14,  November  term,  1840) ;  which  evidence 
being  objected  to  by  the  plaintiff,  was  rejected,  and  the  defendants 
excepted  to  the  decision  of  the  court. 

The  defendants  then,  to  show  negligence  on  the  part  of  the  said 
Yeiser,  offered  the  same  evidence  as  that  contained  in  the  last  bill  of 
exceptions,  with  proof  that  the  said  Yeiser,  in  the  same  proceedings, 
claimed  and  was  allowed  and  paid  damages  for  the  occupation  of 
two  hundred  feet  in  breadth  of  land  by  the  said  company,  and  that 
running  his  fence  inside  of  that  distance  was  negligence  on  the  part 
of  the  said  plaintiff;  which  evidence,  being  objected  to  by  the  plain- 
tiff, was  rejected,  and  the  defendants  excepted  to  the  decision  of  the 
court. 

The  defend;ants  then  called  Lewis  Kirk,  who  testified  as  follows:  — 
"  I  am  a  machinist  by  trade,  and  superintendent  of  the  engines  of  the 
said  raUroad  company.  Locomotives  have  been  in  general  use  since 
1824.  They  burned  wood  and  coke.  In  1833,  they  were  in  common 
use.  All  the  engines  of  the  company,  except  two  at  the  lower  end, 
are  under  my  control  for  repairs,  construction,  &c.  I  have  been  su- 
perintendent on  this  Une  since  1842.  All  the  locomotives  that  ran  in 
March,  April,  or  May,  of  1845,  burning  wood,  were  provided  with 
spark-catchers.  There  were  three  kinds  of  spark-catchers  on  the  en- 
gines ;  they  were  the  best  spark-catchers  in  use,  to  my  knowledge.  I 
am  intimately  acquainted  with  spark-catchers.     In  running,  spark- 
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catchers  do  not  prevent  the  escape  of  sparks  entirely ;  when  they  are 
feeding  the  fire  in  the  engine,  it  throws  out  more  sparks  than  at  other 
times ;  one  kind  of  spark-catcher  is  a  bonnet  of  wire  gauze  outside 
the  smoke-pipe ;  another  kind  is  an  inverted  cone  inside  the  smoke- 
pipe  ;  a  third  kind  is  French  &  Baird's  patent ;  the  two  last  could 
not  be  seen  from  the  outside  ;  they  are  an  improvement  on  the  bon- 
net. Attention  was  paid  to  these  spark-catchers.  No  engines  were 
sent  upon  the  line  unless  they  were  in  good  order ;  at  that  time  they 
were  new  and  in  very  good  order.  In  March  and  April,  1845,  we  had 
one  engine  running  that  burned  coal  —  the  Shamokin.  She  had  a 
patent  apparatus  attached  for  burning  her  own  smoke  sparks;  no 
sparks  could  escape  from  her ;  the  sparks  were  returned  into  a  tight 
ash-pan,  forced  back  by  a  fan.  I  am  not  aware  of  any  construction 
■  of  locomotives,  by  which  they  could  be  rendered  more  safe  than  these 
were  in  April,  1845. 

"  Cross-examined.  —  In  1844,  we  burned  coal  in  twelve  engines  for 
five  or  six  months.  The  wood  engines  that  run  now,  when  they  are 
firing  up,  leave  a  long  train  of  sparks.  These  engines  all  have  spark- 
catchers.  We  probably  have  forty  engines  of  this  kind  on  the  line 
in  use.  We  have  only  one  engine  that  burns  coal  now ;  that  one  is 
on  the  Mount  Carbon  road.  There  were  some  ten  or  fifteen  per  cent, 
of  the  whole  force  of  the  engines  on  the  line,  in  the  shop  in  1845. 
Whenever  we  found  one  out  of  order,  we  put  her  in  the  shop.  When 
they  fire  up,  the  door  being  open,  the  draft  is  not  so  great,  the  com- 
bustion not  so  perfect,  and  the  small  sparks  escape." 

Isaac  Brenholtz  :  "  In  1845,  I  was  under  Mr.  Kirk  in  the  machine- 
shop.  The  engines  were  all  provided  with  spark-catchers,  to  the  best 
of  my  knowledge,  except  one  that  was  burning  coal.  A  large  part 
of  the  engines  had  French  &  Baird's  patent ;  others  the  inverted  cone 
and  the  bonnet;  these  are  good;  the  two  first  very  good.  The 
Shamokin  ran  by  coal  in  1845;  no  sparks  came  out  of  her.  I  can't 
say  when  the  Cheft)kee  began  to  run,  but  it  must  have  been  after- 
wards, I  think ;  I  think  fire  could  not  come  from  the  Cherokee,  from 
the  manner  in  which  she  was  constructed. 

"  Cross-examined.  —  The  Shamokin  was  not  a  good  engine  while 
she  had  that  apparatus  on ;  she  was  used  with  coal  trains ;  her  train 
was  not  more  than  thirty  cars.  If  coal  could  be  burned  successfully 
it  would  be  cheaper  than  wood.     There  are  no  coal  engines  now." 

The  defendants  closed. 

The  plaintiff  requested  the  court  to  instruct  the  jury  — 

TJhat  if  the  jury  believed  that  the  fires  on  the  plaintiff's  land  which 
have  been  proved,  were  caused  by  sparks  from  the  locomotive  engines 
of  the  defendants,  while  passing  over  the  plaintiff's  premises,  this  is 
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of  itself  evidence  from  which  negligence  in  the  management  of  the 
fire  in  the  said  engines  may  be  inferred. 

The  defendants  requested  the  court  to  instruct  the  jury  as  fol- 
lows :  — 

1.  The  plaintiff  cannot  recover  unless  there  was  negligence  on  the 
part  of  the  defendants. 

2.  That  the  burden  of  proof  of  negligence  lies  on  the  plaintiff. 

3.  That  if  the  loss  of  the  plaintiff  was  occasioned  in  part  by  his 
own  negligence,  he  cannot  recover. 

4.  That  the  jury  is  not  at  liberty  to  conjecture  damages.  That  the 
plaintiff  can  only  recover  such  damages  as  are  actually  proved. 

5.  That  the  defendants  had  a  right  to  run  locomotive  engines  on 
their  road  in  the  ordinary  way,  and  if  the  loss  of  the  plaintiff  resulted 
from  the  ordinary  use  of  the  engines,  the  plaintiff  cannot  recover. 

6.  There  is  no  evidence  of  negligence  on  the  part  of  the  defend- 
ants, and  therefore  the  plaintiff  cannot  recover.     , 

The  court  (Jones,  J.)  charged  the  jury  as  follows :  — 

"  This  is  an  action  on  the  case,  brought  by  Jacob  Yeiser  against 
the  railroad  company,  for  negligently,  carelessly,  and  improvidently 
keeping,  iflanaging,  and  attending  to  the  fires  in  the  locomotive  en- 
gines of  the  said  company,  whereby  the  fences,  trees,  and  timber  of 
the  plaintiff  upon  his  farm,  through  which  the  railroad  of  the  defend- 
ants passes,  were  burnt,  injured,  and  destroyed. 

"  There  seems  to  be  Uttle  doubt  in  this  case  about  the  origin  of  the 
several  fires,  from  which  the  plaintiff's  property  sustained  injury.  It 
is  hardly  seriously  denied,  as  we  understand  the  defendant's  counsel, 
though  of  this  you  are  the  judges,  that  these,  woods  and  fences  were 
fired  by  the  engines  of  the  company.  If  you  are  satisfied  that  these 
fires  arose  from  this  cause,  then  the  only  question  is  whether  the  com- 
pany is  responsible,  if  these  fires  resulted  fi"om  the  ordinary  use  of 
the  engines,  without  proof  of  negligence  in  the  servants  of  the  com- 
pany. •  • 

"  This  question  is  one  of  great  practical  importance  along  the  ex- 
tended line  of  the  company's  road,  atid  indeed  of  all  the  roads  in  the 
commonwealth.  The  proof  of  negligence  in  managing  the  fires  of 
any  particular  engine,  running  as  the  engines  of  the  company  do  at 
all  hours  of  the  day  and  the  night,  very  many  trains  passing  both 
ways,  and  with  a  speed  that  would  generally  defy  or  baffle  observation, 
would  always  be  a  matter  of  extreme  difficulty.  The  fire  lodged  in 
a  wood  or  on  a  house,  might  not  break  out  into  a  conflagration  for 
hours  after,  and  twenty  engines  might  have  passed  shortly  befote  or 
after  the  fire  was  communicated,  among  which  it  would  be  absolutely 
beyond  all  proof  to  distinguish  the  one  which  caused  the  injury.     It 
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seems  unreasonable,  therefore,  to  require  of  the  plaintiff  that  proof  of 
positive  negligence  insisted  on  by  the  defendants  here.  Indeed  the 
plaintiff  does  not  attempt  to  furnish  it,  but  relies  on  the  several  fires 
communicated  to  his  woods  and  fences,  and  described  in  the  testi- 
mony, as  being  of  itself  evidence  of  negligence,  if  you  believe  that 
these  fires  were  caused  by  sparks  from  the  defendants'  locomotives, 
and  has  so  requested  us  to  charge  you.  In  charging  you  agreeably  to 
that  request,  we  do  so  not  witjhout  some  hesitation  ;  but  if  this  prin- 
ciple is  not  admitted,  there  can  scarcely  be  a  recovery  against  the 
defendants  for  a  similar  injury. 

"  The  company,  under  its  charter,  has  an  unquestionable  right  to 
run  -locomotive  engines  upon  its  road  in  the  ordinary  way ;  but  it 
does  not  follow  that,  if  the  loss  of  the  plaintiff  resulted  from  the 
ordinary  use  of  them,  he  cannot  recover.  The  company  has  undoubt- 
edly exercised  remarkable  care  in  constructiing  its  engines,  to  render 
them  as  little  dangerous  as  possible.  Every  appliance  known  to  this 
department  of  mechanical  science,  has  been  resorted  to,  and  the  in- 
ventive faculties  of  the  most  skilful  machinists  have  been  taxed  by 
the  company  to  produce  an  engine  that  would  emit  no  sparks.  Such 
an  engine  has  been  produced ;  but  its  excellence,  in  this .  particular, 
seems  to  have  been  attained  only  by  the  loss  of  its  power.  The 
'  Shamokin,'  whilst  she  was  perfectly  safe  to  the  property  along  the  line, 
would  draw  but  thirty  cars,  and  so  was  not  a  good  engine  as  long  as 
she  had  on  the  apparatus  that  produced  that  result.  If  the  company 
was  compelled  to  use  such  engines  as  this,  it  might  well  happen  that 
it  would  soon  be  driven  to  suspend  its  vast  operations.  The  law  does 
not  force  upon  the  company  such  a  necessity.  It  says  to  the  com- 
pany. You  may  use  engines  in  the  ordinary  way  —  such  engines  as 
were  known  wheii  you  obtained  yoiir  charter  —  such  as  have  been 
invented  at  any  time  since  —  but  you  must  use  them  at  your  own 
risk  and  peril.  It  is  not  to  be  presumed  that  the  legislature  intended 
to  absolve  this  company,  by  any  grant,  from  its  liability  to  the  own- 
ers of  property  for  this  kind  of  damage.  The  people  have  a  right  to 
safety  in  their  houses  and  lands,  which  was  anterior  to  any  charter, 
and  which  it  is  not  to  be  supposed  the  legislature  intended  to  impair 
by  any  charter. 

"  The  single  point  presented  by  the  plaintiff,  and  the  fifth  and  sixth 
presented  by  the  defendants,  are  answered  in  the  foregoing.  The 
first,  second,  and  fourth  points  of  the  defendants  are  answered  in  the 
affirmative ;  the  third  point  was  prepared  in  view  of  certain  evidence 
which  has  been  ruled  out,  and  is  therefore  not  pressed  by  the  defend- 
ants." 

To  this  charge  the  defendants  excepted.     And  a  verdict  and  judg- 
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ment  thereupon  being  rendered  for  the  plaintiff,  the  defendants  sued 
out  their  writ  of  error,  and  in  this  court  made  the  following  assign- 
ment of  errors : — 

1.  The  court  erred  in  excluding  the  evidence  offered  as  contained 
in  defendants'  first  bill  of  exceptions. 

2.  The  court  erred  in  rejecting  the  evidence  mentioned  in  defend- 
ants' second  bUl  of  exceptions. 

3.  The, court  erred  in  answer  to  plaintiffs  point. 

4.  In  their  answer  to  defendants'  fifth  point. 

5.  In  their  answer  to  defendants'  sixth  point. 

6.  In  charging  the  jury  that  the  several  fires  described  in  the  testi- 
mony were  of  themselves  evidence  of  negligence. 

7.  In  charging  that  the  law  "  says  to  the  company,  you  may  use 
•  engines  in  the  ordinary  way ;  such  engines  as  were  known  when  you 

obtained  your  charter;  such  as  have  been  invented  at  anytime  since; 
but  you  must  use  them  at  your  own  risk  and  peril." 

8.  There  is  error  in  the  charge  of  the  court  generally. 

N.  D.  Strong  and  W.  Strong,  for  plaintiffs  in  error.  Charter  of 
company.  Act  of  4th  April,  1832  and  1833,  Pamph.  Laws,  151. 
Locomotives,  under  the  charter,  to  be  used  on  this  road.  Damages 
assessed  in  1835,  for  damages  to  the  premises  of  the  plaintiff,  and 
paid  to  him.  No  negligence  proved  here.  The  court  were  wrong  in 
instructing  the  jury  that  the  fires  on  the  plaintiffs  property,  if  caused 
by  sparks  from  the  locomotives  of  the  defendants,  were  inthemselves 
proof  of  negligence.  He  cited  Clark  v.  Foot,  8  Johns.  E..  421 ;  Pan- 
ton  V.  Holland,  17  lb.  92;  Thurston  v.  Hancock,  12  Mass.  R.  220; 
Runnels  v.  Bullen,  2  N.  H.  R.  534;  CaUendar  v.  Marsh,  1  Pick.  418; 
Green  v.  Bor.  Reading,  9  Watts,  382 ;  Livingston  v.  Adams,  8  Cow. 
175;  Vincent  v.  Steinham,  7  Vermont  R.  62;  Aldridge  v.  Great 
Western  Railroad  Co.  42  Eng.  C.  L.  R.  272 ;  Germantown  Railroad 
V.  Wilt,  4  Wh.  147 ;  s.  c.  ante,  p.  254.  The  fire  was  caused  by  the 
plaintiff's  own  negligence,  inasmuch  as  he  placed  his  fence  on  the 
ground  of  the  company. 

Smith  and  Banks,  contra.  The  track  of  the  railroad,  where  there 
are  embankments,  is  about  thirty  feet  in  width,  and  this  is  the  case 
through  part  of  Yeiser's  property.  The  record  of  the  assessment  of 
damages  in  1835,  was  offered  to  show  that  the  company,  in  that  case, 
paid  damages  for  two  hundred  feet.  The  engines  used  at  the  time 
of  the  firing  in  this  case,  scattered  sparks  to  a  distance  of  thirty  or 
forty  yards.  The  question  then  is,  in  this  case.  Is  the  company  liable 
for  an  injury  by  fire,  caused  by  the  sparks  emitted  by  such  engine^? 
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The  authority  of  this  company  to  carry  passengers  or  merchandise  is 
nowhere  given,  except  in  the  proviso  of  the  2d  section  of  the  charter : 
Act  of  4th  April,  1832  and  1833,  Pamph.  Laws,  146 ;  42  Eng.  C.  L, 
R.  272 ;  King  v.  Pease,  24  lb.  18 ;  1  Swift's  Dig.  553 ;  Story  on  Bail. 
472 ;  New  York  v.  Bailey,  2  Denio,  433.  Negligence  is  the  absence 
of  ordinary  care.  If  engines  are  driven  so  fast  that  sparks  fly  out  to 
the  length  of  three  or  four  cars,  as  was  proved  in  this  case,-  and  with- 
out spark-catchers  on  the  smoke-pipe,  and  without  fire-screens,  it  is 
negligence.  If  the  company  use  and  carry  fire  on  this  road,  it  must 
use  that  degree  of  care  in  doing  so,  that  a  prudent  man  would  use  in 
carrying  fire  on  a  road  and  through  the  property  of  another. 

Jv,ne  26.  —  Rogers,  J.  It  is  a  principle  well  settled  by  many  adji^- 
dicated  cases,  that  an  action  does  not  lie  for  a  reasonable  use  of  one's 
right,  though  it  be  to  the  injury  of  another.  For  the  lawful  use  of 
his  own  property,  a  man  is  not  answerable  in  damages,  unless  on 
proof  of  negligence :  as  if  a  man  builds  a  house  and  makes,  a  cellar 
on  his  own  soil,  whereby  a  house  nearly  built  on  an  adjoining  soil 
falls  down.  2  Roll.  Abr.  505 ;  1  Sid.  167.  So^  should  a  man's  house 
get  on  fire  without  his  neglect  or  default,  and  burn  his  neighbor's,  no 
action  lies  against  him,  notwithstanding  the  fire  originated  in  his 
house,  because  it  is  lawful  for  him  to  keep  fire.  If  A.  sets  fire  to  his 
own  fallow-ground,  as  he  may  lawfully  do,  which  communicates  to  and 
fires  the  woodland  of  his  neighbor,  no  action  lies  ag^aihst  him,  unless 
there  was  some  negligence  or  misconduct  in  him  or  his  servants. 
Clark  V.  Foot,  8  Johns.  421.  So  where  one  builds  a  mill-dam  upon 
a  proper  model,  and  the  work  is  well  and  substantially  done,  he  is  not 
liable  to  an  action,  though  it  break  away,  in  consequence  of  which^ 
his  neighbor's  dam  and  m,ill  below  are  destroyed.  There  must  be 
proof  of  negligence  to  make  him  liable.  Livingston  v.  Adams  & 
Reader,  8  Cow.  175.  A  person  building  a  house  contiguous  and  ad- 
joining the  house  of  another,  may  lawfully  sink  the  foundation  of 
his  house  below  the  foundation  of  his  neighbor's,  arid  is  not  liable  for 
any  consequential  damages,  provided  he  has,  used  due  care  and  dili- 
gence to  prevent  injury  to  the  house  of  the  other.  Panton  v.  Hol- 
land, 17  Johns.  92.  So  when  one  builds  a  house  on  his  own  land, 
within  two  feet  of  the  boundary  line  of  his  land,  and  ten  years  after 
the  owner  of  the  land  adjoining  dig  so  deep  into  his  own  land  as  to 
eridanger  the  house,  and  the  owner  of  the  house  on  that  account  left 
it,  and  took  it  down,  it  was  held  that  no  action  lay  by  the  owner  of  the 
land  for  damages.  Thurston  v.  Hancock  et  al.  12  Mass.  R.  220.  The 
court  considered  this  as  a  very  hard  case,  and  evinced  great  anxiety 
to  sustain  the  action,  but  after  a  minute  and  careful  examination  of  ■ 
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the  authorities,  they  were  compelled  to  come  to  the  conclusion,  and 
so  ruled,  that  the  suit  could  not  be  maintained.  That  negligence  in 
such  cases  is  the  gist  of  the  action  is  also  ruled  in  Bunnell  v  Sul- 
len, 2  N.  H.  R.  539;  in  Cook  v.  The  Champlain  Transportation 
Company,  1  Denio,  23 ;  The  Mayor  of  the  City  of  New  York  v. 
Barley,  2  lb.  433 ;  3  Hill,  531,  S.  C. ;  and  in  Greene  v.  The  Borough 
of  Reading,  9  W.  383.  The  principle  directly  applicable  to  this  case, 
being  supported  by  an  unbroken  current  of  authority,  it  remains  to 
inquire  whether  the  Philadelphia  and  Reading  Railroad  is  an  excep- 
tion to  the  rule.  And  that  it  is  not,  is  very  clear.  The  12th  section 
of  the  act  of  4th  April,  1833,  which  charters  the  company,  gives 
the  president  and  managers  authority  to  enter  in  and  upon  and  to 
occupy  all  land  on  which  the  railroad  or  its  depots  and  warehouses 
may  be  located,  or  which  may  be  necessary  for  the  erection  of  its  en- 
gine and  water  stations,  weigh-scales,  or  any  other  purpose  necessary 
or  useful  in  the  construction  and  repair  of  the  road.  The  section  also 
points  out  the  mode  of  ascertaining  the  damages  by  a  jury,  whose 
duty  it  is  to  ascertain  and  report  to  the  court  what  damages,  if  any, 
have  been  sustained  by  the  owner  of  the  ground,  by  reason  of  the 
construction  of  the  road.  The  jury  are  directed,  after  being  sworn  or 
afiirmed,  to  view  the  premises,  and  to  estimate  the  quality  and  quan- 
tity of  the  land  occupied  by  the  road,  and  all  other  inconvenience 
which  may  be  likely  to  result  to  the  owner  or  owners  of  the  land, 
paying  a  just  regard  to  the  advantages  which  may  seem  likely  to  re- 
sult to  the  owners  therefrom.  It  seems  difficult  to  imagine  how 
words  could  have  been  used  more  comprehensive  than  those  em- 
ployed in  this  section.  The  jury  are  directed  to  give  the  owner  com- 
pensation, not  only  according  to  quality  and  quantity  of  the  land 
occupied  by  the  road,  but  also  damages  are  to  be  given  for  every  in- 
convenience likely  to  result  to  the  owner.  Can  it  be  denied  that  it 
embraces  probable  damages  from  fire,  caused  by  the  necessary  emis- 
sion of  sparks  from  the  engine,  to  be  used  in  doing  the  business  of 
the  road  ?  The  owner  had  not  only  a  right  to  compensation,  but  the 
defendants  offered  to  prove  he  had  received  compensation.  For  some 
reason,  which  we  have  difficulty  in  understanding,  the  evidence  was 
rejected.  They  offered  in  evidence  the  venire  and  proceedings  to 
assess  the  damages  for  the  construction  of  the  road  through  the 
premises  in  question,  and  proof  of  the  payment  of  the  damages 
assessed.  Whether  damages  were  actually  given  for  this  cause,  is 
immaterial ;  they  may  and  ought  to  have  been  given.  It  is,  however, 
very  nnhkely  that  they  were  overlooked  in  the  estimate.  Generally 
speaking,  as  we  all  know,  the  owners  of  land  through  which  any 
public  work  passes,  have  but  very  little  reason  to  complain.     They 
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are  usually  benefited  to  double  the  amount  of  the  injury.  Of  this 
consequence,  they  are  very  sensible  before  the  worli  commences.  The 
advantages  from  the  improvement  are  uniformly  forgotten  after  its 
completion.  It  will  be  observed,  that  from  the  words  of  the  12th 
section,  it  is  plain  that  it  was  in  the  contemplation  of  the  legislature, 
at  the  time  the  act  was  passed,  that  the  business  of  the  road  was  to 
be  done  by  locomotives ;  a  mode  of  conveyance  well  known  at  the 
time,  and  understood  by  them  and  the  company.  Indeed,  that  is  a 
fact  so  notorious,  as  not  to  need  the  aid  of  proof.  Reference  is  made 
in  the  act  to  engines  and  water  stations,  the  erection  of  which  could 
only  be  necessary  where  it  was  designed  locomotives  should  be  used. 
We  therefore  see  no  reason  for  the  application  of  a  different  rule  to 
the  affairs  of  this  company. 

Nor  is  there  any  reason  for  sympathy  with  the  plaintiff",  as  he  has 
already  received,  or,  what  is  the  same  thing,  might  have  received 
compensation  for  the  damage  or  inconvenience  arising  to  him  from 
the  occupation  of  the  road.  It  is  not  denied  that  the  company,  at 
the  time  the  accident  took  place,  were  in  the  lawful  pursuit  of  a 
legitimate  business.  If,  therefore,  the  plaintiff  has  been  injured,  it  is 
damnum  absque  injwia,  and  the  company  are  not  to  be  mulcted  in 
damages,  unless  on  proof  of  negligence  on  the  part  of  the  company 
or  its  officers.  In  Panton  v.  Holland,  already  cited,  it  was  contended 
that  the  defendant  was  liable,  on  the  principle  sic  utere  tno  ut  alietmrn 
non  Icedas.  The  plaintiff  insisted  that  without  reference  to  the  ques- 
tion of  negligence,  the  defendant  was  answerable.  But  the  court 
was  of  the  opinion,  and  so  ruled,  that  no  man  was  answerable  in 
damages  for  the'  reasonable  exercise  of  a  right  where  it  is  accompa- 
nied with  a  cautious  regard  to  the  rights  of  others,  where  there  is  no 
just  ground  for  the  charge  of  negligence  or  unskilfulness,  and  where 
the  action  is  not  done  maliciously.  It  is  said  that  the  proof  of  negli- 
gence in  managing  the  fires  of  any  particular  engine,  running  as  the 
engines  of  this  company  do,  at  all  hours  of  the  day  and  night,  very 
many  trains  passing  both  ways,  and  with  a  speed  that  would  defy  or 
baffle  observation,  would  always  be  a  matter  of  extreme  difficulty. 
The  fire  lodged  in  a  wood,  or  in  a  house,  might  not  break  out  into  a 
conflagration  for  hours '  after,  and  twenty  engines  may  have  passed 
shortly  before  or  after  the  fire  was  communicated,  among  which  it 
would  absolutely  be  beyond  all  proof  to  distinguish  the  one  which 
caused  the  injury.  From  all  this  the  learned  judge  draws  the  conclu- 
sion it  would  be  unreasonable  to  require  proof  of  negligence.  It  may 
be  very  true  that  there  may  be  some  difficulty  in  the  proof,  arising 
firom  the  circumstances  stated,  and  if  so,  they  ought  to  be  taken  into 
consideration  by  the  jury.     But  because  there  is  some  perplexity  in 
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it,  arising  from  the  manner  in  which  the  business  of  the  road  is  done, 
that  is  no  reason  that  every  principle  of  law  should  be  uprooted  by 
requiring  no  proof  of  negligence  whatever.  We  see  neither  reason 
nor  justice  in  the  position.  It  would  undoubtedly  lead  to  great 
"wrong  to  the  company,  who  would  have  no  means  of  guarding  them- 
selves against  the  malice  or  cupidity  of  the  owner  or  others,  who 
may  fire  the  lands  for  the  very  purpose  of  making  the  company 
answerable  in  damages.  If  the  law  be  that  the  existence  of  fire  alone 
is  all  that  is  required  to  fix  the  liability  of  the  company,  it  would  be 
difficult,  if  not  impossible  for  them  to  escape.  They  would,  in  effect, 
become  insurers  of  every  property,  including  the  city  of  Reading 
itself,  contiguous  to  the  road :  a  grievance  which  might  prove  destruc- 
tive to  the  interests  of  the  company.  It  is  therefore  but  just,  that 
they  should  have  the  benefit  of  the  principles  extended  to  aU  others, 
that  no  person  is  answerable  in  damages  for  the  reasonable  exer- 
cise of  a  right  accompanied  with  a  cautious  regard  to  the  rights  of 
others. 

The  plaintiff  in  this  suit  declares  for  negligence.  Negligence,  ac- 
cording to  his  own  showing,  is  the  gist  of  the  action ;  and  yet  he  has 
been  allowed  to  recover  damages  without  any  proof  of  negligence,  or 
any  attempt  even  to  prove  it,  and  that  in  the  face  of  overwhelming 
testimony  that  there  was  no  negligence  nor  unsldlfulness  whatever, 
but  that,  on  the  contrary,  extraordinary  pains  were  taken  and  expense 
incurred  to  prevent  injury  to  lands  through  which  the  road  passes, 
from  the  emission  of  sparks  from  the  engines. 

We  are  also  of  opinion  that  the  evidence  offered  in  the  second  bill 
ought  to  have  been  received,  as  bearing  on  the  question  of  negli- 
gence ;  for  if  the  fire  was  caused  by  the  act  of  the  plaintiff  in  build- 
ing on  the  land  appropriated  to  the  company,  he  is  not  entitled  to 
damages.  In  that  case  he  would  have  himself  to  blame  for  the  loss, 
and  not  the  defendant. 

Judgment  reversed,  and  q,  venire  de  novo  awarded} 


1  See  Boroughs  v.  Housatonic  Kailroad  Co.  ante  p.  30,  and  note. 
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Pennsylvania  Railroad  v.  Heister;  Same  v.  McCltjre;  Same  v. 

Reiley.^ 

Middle  District,  May  Term,  1848. 

Principles  on  which  Damages  are  to  be  Assessed  —  Jury,  how  Sum- 
moned—  Power  of  Court  to  set  aside  Proceedings  for  Excess  of 
'   Damages. 

Under  the  act  of  assembly,  inporporating  the  Pennsylvania  Kailroad  Company,  which 
directs  an  inquest  to  he  summoned  hy  the  sheriff,  for  estimating  the  damages  sustained  by 
ownei-s  of  land  occupied  by  the  railroad,  who  shall  make  a  report  to  the  court,  which, 
when  confirmed,  judgment  shall  be  entered :  provided  that  if  the  report  be  not  confirmed, 
and  justice  may  seem  to  require  it,  a  new  inquisition  may  be  awarded  by  the  court;  the 
court  may  set  aside  the  proceeding  for  excess  in  the  estimate  of  damages :  and  this 
court  has  the  same  power  when  the  proceedings  are  brought  up  by  certiorari,  and  in  such 
a  case  a  procedendo  will  not  be  awarded. 

Under  that  act,  which  directs  a  precept  to  be  issued  to  the  sheriff,  commanding  him  to  sum- 
mon a  jury,  it  is  irregular  for  the  sheriff  to  select  a  jury  from  a  list  of  names  prepared  by 
his  deputy. 

Certiorari  to  the  quarter-sessions  of  Dauphin  county. 

The  questions  in  these  cases  arose  on  proceedings  by  owners  of 
land  to  assess  the  damages  incurred  by  the  location  of  the  Pennsyl- 
vania Railroad  upcm  their  property,  under  the  act  of  assembly  incor- 
porating the  company.  The  act  provides  that  when  the  company 
cannot  agree  with  the  owners  upon  the  compensation,  &c.,  they,  or 
the  owners,  may  apply  to  the  quarter-sessions,  who  shajl  issue  a  pre- 
cept to  the  sheriff,  commanding  him  to  summon  twenty  disinterested 
freeholders,  to  ascertain  what  damages,  if  any,  have  or  may  be  sus- 
tained by  reason  of  the  construction  of  the  railroad,  or  for  materials 
used  or  taken  away.  That  twelve  of  the  jurors  shall  be  impanelled 
and  sworn  by  the  sheriff  or  his  deputy,  impartially  to  decide  and 
make  report,  and  having  viewed  the  premises,  to  estimate  the  quan- 
tity, quality,  and  value  of  the  lands  occupied  and  the  materials  used, 
and  making  just  allowance  for  the  advantages  which  may  result  to 
the  owner  in  consequence  of  the  making  of  the  road,  and  a  compari- 
son of  the  advantages  and  disadvantages,  they  shall  estimate  what 
amount  of  damages,  if  any,  have  been  or  may. be  sustained,  and 
make  a  report  to  the  court ;  and  if  any  damages  be  awarded,  and  the 
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report  be  confirmed  by  the  court,  judgment  shall  be  entered,  &c. ; 
provided  that  if  the  report  be  not  confirmed,  and  justice  may  seem  to 
require  it,  a  new  inquisition  may  be  awarded  bjr  the  court. 

Under  this  act,  Heister  presented  his  petition,  setting  forth  that  the 
company  were  excavating,  embanking,  and  taking  about  three  acres 
of  his  land. 

The  jury  reported  the  quantity  taken  to  be  two  acres  and  sixty- 
three  perches,  the  quality  first-rate  improved  arable  land,  and  the 
value  to  be  $490;  and  making  a  comparison,  &c.,  estimated  the 
damages,  in  consequence  of  the  making  of  the  road,  at  $1,260, — 
amounting  in  all  to  $1,750,  which  they  assessed  to  the  petitioner. 

On  exceptions  to  the  report,  testimony  was  taken  by  the  defend- 
ants. They  gave  evidence,  that  evidence  of  opinion  as  to  the  depre- 
ciation of  lands  in  consequence  of  the  railroad  passing  through  them 
was  received  by  the  jury.  Also,  evidence  of  damages  likely  to  result 
fcom  burning  of  fences  and  destruction  of  cattle.  Also,  that  a  claim 
was  made  for  $200  damages,  for  trespasses  committed  in  laying  out 
the  road,  and  the  injury  to  plaintiflPs  feelings.  That  it  appeared  from 
conversations  among  the  jurors,  that  damages  likely  to  result  from 
fences,  &c.,  were  estimated  by  them,  and  that  the  cost  of  making  and 
maintaining  fences  on  both  sides  of  the  road  was  included  in  the  esti- 
mate. Also,  that  evidence  was  given  that  a  culvert  for  drainage, 
then  constructing,  was  insuflSicient ;  and  that  the  award  was  made  by 
each  juror  writing  the  amount  estimated  by  himself,  and  the  total  was 
then  averaged,  —  three  of  the  jurors  estimating  it  at  $3,000. 

The  admission  of  this  testimony  before  the  inquest,  and  that  the 
damages  were  excessive,  were  the  exceptions  taken  below ;  the  over- 
ruling of  which  were  assigned  for  error.  Also,  that  there  had  been  a 
separate  assessment  of  the  damages  and  value. 

The  petition  of  McClure  set  forth  that  the  company  had  occupied 
three  acres  of  his  land,  and  taken  off  the  surface  of  three  or  four 
acres  more ;  doing  damage  to  the  residue,  rendering  the  cultivation 
thereof  dangerous  and  difficult  of  access,  and  requiring  an  alteration 
in  the  fences  and  much  additional  fencing. 

The  inquest  found  the  quantity  occupied  to  be  two  acres  and  six 
perches,  the  quality  first-rate  arable  land,  and  the  value  $228  per 
acre ;  and  making  a  comparison  of  the  advantages,  &c.,  they  esti- 
mated his  damages  for  materials  taken  and  to  be  taken,  the  amount 
of — for  land  for  road,  $446;  for  embankments,  $106.25;  for  dam- 
ages, $443.75 ;  fencing,  $267 ;  in  all,  $1,263. 

In  this  case,  it  was  proved  by  depositions,  that  the  deputy-sheriff 
prepared  a  list  of  persons,  from  which  the  sheriff  selected  the  jury. 
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The  result  was  arrived  at,  in  this  case,  in  the  same  manner  as  iii 
the  previous  one ;  the  estimates  of  the  damages  varying  from  $100 
to  $600,  &c. 

The  same  exceptions,  in  substance,  were  taken  in  this  case  as  in 
the  former ;  and  also,  that  the  jury  were  not  selected  by  the  sheriff. 
But  no  depositions  were  taken  in  support  of  any  one  of  them,  but 
the  exception  to  the  mode  of  selecting  the  jurors. 

The  petition  of  Reiley  set  forth,  that  the  company  had  excavated 
entirely  across  his  farm,  separating  the  buildings  from  the  main  body 
of  the  land,  destroying  fruit-trees,  and  running  so  near  the  buildings 
as  to  render  them  continually  liable  to  fire. 

The  inquest  found  the  quantity  taken  to  be  three  acres  and  one 
hundred  and  fifteen  perches ;  the  quality  first-rate  arable  land,  and 
estimated  its  value  to  be  $1,115,  and  the  damages  to  be  $734 ;  which, 
amounting  to  $1,850,  they  awarded  to  the  applicant. 

The  jurors  in  this  case  were  selected  as  in  McCIure's  case. 

The  exceptions  were  the  same  as  in  the  last  case,  with  some  others 
depending  on  matters  out  of  the  record,  with  respect  to  which  there 
was  no  proof  on  the  paper-book. 

In  Heister's  case,  the  court  delivered  an  opinion  refusing  to  set 
aside  the  report,  for  the  mere  fact  that  the  damages  were  higher 
than  the  court,  from  its  limited  means  of  judging,  thought  right. 

Kwnkh  and  Mc  Cormick,  for  plaintiff  in  error. 

Alricks,  Berryhill,  and  Rawn,  contra.  They  argued  that  the  quan- 
tum of  damages  was  not  a  question  for  the  court.  1  Penn.  R.  462 ; 
2  W.  190;  5  Whart.  460;  s.  c.  ante,  p.  264;  6  Whart.  41 ;  7  W.  & 
S.  236  ;  4  Whart.  53 ;  8  W.  243 ;  and  the  jury  were  regularly  sum- 
moned.    Novinger  v.  Ayres,  8  Barr,  412. 

July  5.  RoGEES,  J.  —  The  12th  section  of  the  act  to  incorporate 
the  Pennsylvania  Railroad  Company  directs  that  whenever  the  com- 
pany cannot  agree  with  the  owner  as  to  the  compensation  to  be 
allowed  for  the  injury  done  his  land,  or  the  price  of  materials  taken 
for  the  use  of  the  company,  it  shall  be  the  duty  of  the  court  of  quar- 
ter-sessions to  issue  a  precept  to  the  sheriff,  commanding  him  to  sum- 
mon twenty  discreet  and  disinterested  freeholders  of  the  county  to 
act  as  jurors,  whose  duty  it  shall  be  to  ascertain  and  report  to  the 
court  whether  any,  and  if  any,  what  damage  has  been  or  may  be  sus- 
tained by  the  owner  of  the  land,  and  by  reason  of  the  construction 
of  the  raifroad.  And  having  viewed  the  premises,  the  jury  is  directed 
to  estimate  and  determine  the  quality,  quantity,  and  value  of  the 
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land  taken  and  occupied,  or  to  be  taken  and  occupied,  having  due 
regard,  and  making  a  just  allowance  for  the  advantages  which  may 
have  resulted,  and  which  may  seem  likely  to  result  to  the  owner  in 
consequence  of  the  opening  and  making  the  road.  And  after  having 
made  a  fair  and  just  comparison  of  the  advantages,  they  are  to  esti- 
mate and  determine  whether  any,  and  if  any,  what  amount  of  dam- 
ages have  been  or  may  be  sustained,  and  to  whom  payable,  and  make 
report  thereof  to  the  court;  and  if  damages  be  awarded,  and  the  re- 
port be  confirmed  by  the  court,  judgment  shall  be  entered  thereon : 
provided,  if  the  avsrard  be  not  confirmed,  and  justice  may  seem  to  re- 
quire it,  a  new  inquisition  may  be  ordered  by  the  court.  In  this  sec- 
tion the  intention  of  the  legislature  is  plainly  evinced,  that  the  report 
of  the  jury  of  inquest  shall  be  returned  to  the  court  in  which  the  pro- 
ceedings originated,  that  they  may  have  a  supervision  and  control 
over  the  award  of  the  jury,  which  is  only  available  when  it  meets 
their  approbation ;  when,  and  when  only  a  judgment  shall  be  entered, 
and  execution  may  issue.  When  justice  demands  it,  the  act  requires 
the  proceedings  to  be  set  aside,  and  a  new  inquisition  awarded. 
Although  this  part  of  the  section  is  somewhat  obscure,  yet  we  think 
the  design  of  the  legislature  is  manifest.  They  certainly  did  not  in- 
tend that  the  return  of  the  inquest  should  be  a  vain  and  idle  cere- 
mony, but  that  it  should  be  the  duty  of  the  court  to  inquire  whether 
justice  had  been  done  before  adding  their  sanction  to  the  verdict  of 
the  jury.  And  if,  in  their  opinion,  injustice  had  been  the  result,  pro- 
ceeding from  whatever  cause  or  nature  it  may,  whether  from  undue 
influence  or  mistake,  it  is  made  their  duty  to  refer  the  case  to  a  new 
inquisition. 

When  the  court  conscientiously  believes  injustice  has  been  done, 
to  refuse  to  interfere  for  no  other  reason  than  that  the  inquest  have 
come  to  a  different  conclusion,  is,  in  our  view,  a  narrow  construction 
of  the  act.  The  legislature  intended  the  court' to  be  a  check  upon 
the  jury ;  and  when  too  much,  or  too  little,  in  their  judgment,  is 
awarded,  justice,  which  is  the  governing  rule,  requires  it  should  be 
ordered  for  a  new  hearing.  But  this  does  not  seem  to  have  been  the 
view  taken  of  the  act  by  the  court.  They  have  gone  on  the  errone- 
ous impression,  as  is  manifest,  that  they  were  not  bound  to  interpose 
their  veto  to  the  award,  unless  the  damages  were  so  excessive  as  to 
show  plain  and  palpable  mistake  of  duty,  or  an  error  arising  from, 
some  improper  cause ;  such  as  fraud,  or  corruption,  or  undue  influ- 
ence. The  court  say,  there  is  no  charge  against  the  jury.  They  are 
discreet  and  judicious  men,  so  far  as  we  are  informed;  and,  with  the 
opportunity  they  had,  they  are  better  qualified  and  more  competent 
to  ascertain  the  damages,  under  the  law,  than  we  are,  although  their 
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estimate  seems  large  to  us,  with  our  limited  means  of  judging ;  but 
there  is  nothing  in  the  report  to  satisfy  us  that  they  have  assessed  the 
damages,  in  this  case,  under  a  plain  mistake  of  their  duty,  or  from 
any  other  improper  cause.  We  have  already  approved  the  finding  of 
a  jury,  when  it  seemed  as  if  they  had  assessed  the  damages  very  low. 
We  can  discover  no  lega,l  objection  to  the  report  of  the  jury  in  this 
Ca^.  The  mere  fact  that  it  is  higher  than,  with  our  limited  means 
of  judging,  we  believe  is  right,  is  not  a  sufficient  cause  for  us  to  in- 
terfere. To  do  so,  we  would  assume  a  power  never  intended  by  the 
legislature.  Taken  in  connection  with  other  parts  of  the  opinion,  it 
is  difficult  to  mistake  the  views  of  the  court.  In  language  too  plain 
to  be  misunderstood,  they  express  their  belief  that  the  legislature  have 
not  delegated  to  them  the  power  to  interfere,  unless  in  case  of  such 
excessive  damages  being  given  as  leads  the  mind  to  the  conviction 
that  some  improper  influence  has  been  brought  to  bear  on  the  jurj^. 
They  seem  to  think,  because  they  have  ruled  on  this  idea  in  a  case 
where,  in  their  judgment,  the  damages  were  too  low,  consistency 
requires  them  to  do  the  same  where  the  damages  are  too  high.  It  is 
in  truth  a  remarkable  feature  of  this  case,  that  the  court  have  con- 
firmed an  award  which  they  themselves  believe  to  be  unjust;  and  that, 
too,  in  a  case  where  it  is  difficult  for  any  unprejudiced  mind  to  come 
to  a  different  conclusion. 

We  have  the  glaring  cases  furnished  to  us  of  juries  undertaking 
to  allow  to  Mr.  Heister,  for  two  acres  and  fifty-three  perches,  the 
enormous  and  extravagant  sum  of  $1,750 ;  to  Mr.  McClure,  for  two 
acres  and  six  perches,  $1,263 ;  and  to  Dr.  EeUey  $1,850  for  three 
acres  one  hundred  and  fifteen  perches  and  two  hundredths  of^  perch 
—  that  is  to  say,  for  less  than  eight  acres  of  land,  the  damages  are  a 
little  short  of  $5,000,  the  average  value  of  which  would  not  exceed 
$120  per  acre.  And  these  damages,  be  it  observed,  are  assessed  for 
land  situate  near  the  borough  of  Harrisburg,  which  cannot  fail  to  be 
benefited  to  a  great  extent  by  the  construction  of  the  road,  adding  to 
the  value  of  whole  tracts  by  affording  an  improved  market  for  the 
produce  of  their  farms. 

The  jury  appear  to  have  overlooked  or  disregarded  the  true  rule  in 
estimating  the  damages,  namely,  a  fair  and  just  comparison  of  the 
value  of  the  whole  tract  through  which  the  road  passes,  before  and 
after  the  improvement  is  made.  Is  the  property  benefited,  or  is  it  in- 
jured by  the  improvement,  is  a  most  material  inquiry.  K  benefited, 
the  owner  neither  is,  nor  ought  to  be,  entitled  to  recover  any  compen- 
sation whatever ;  if  really  injured,  not  a  mere  fanciful  injury,  com- 
pensation is  to  be  given  to  the  amount  of  the  damages  sustained  by 
the  owner.     In  coming  to  their  conclusions  they  may  properly  in- 
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quire  what  the  property  would  sell  for  before  and  after  the  improve- 
ment is  made,  and  the  road  in  successful  operation. 

In  this  view  of  the  act,  the  advantages  are  altogether  on  the  side 
of  the  owners,  who  pay  nothing  when  they,  as  in  most  cases  they  do, 
receive  a  benefit,  but  who  are  remunerated  invariably  when  injured. 
Indeed,  we  are  not  without  instances  of  owners  benefited  to  the 
amount  of  thousands,  who  nevertheless  had  the  modesty  to  ask  "nd 
receive  damages  at  the  hands  of  a  jury.  Had  there  been  any  thing 
peculiar  in  the  situation  of  these  lands,  something  tangible,  making 
them  an  exception  to  the  general  rule,  there  would  be  some  show  of 
reason  in  the  estimate  of  damages.  But  I  have  looked  in  vain  for 
something  to  distinguish  these  cases  from  other  tracts  through  which 
the  road  must  pass. 

So  far  fi-om  any  peculiar  hardship  in  the  case  of  Dr.  Reiley,  it  ap- 
pears that  the  company  had  determined  to  locate  a  depot,  machine- 
shops,  and  warehouses,  adjoining  his  lands,  and  that'  they  offered,  in 
presence  of  the  jury,  $500  an  acre  for  ten  or  fifteen  acres  of  his  land, 
because  of  its  vicinity  to  the  site  of  the  intended  improvements.  It 
cannot  but  be  observed  that  the  amount  awarded  in  these  cases  is 
nothing  in  comparison  with  its  effect  in  other  respects ;  for  if  we 
sanction  these  verdicts,  and  the  same  rule  is  applied  throughout  the 
whole  line,  the  damages  will  be  swelled  to  such  an  amount  as  greatly 
to  embarrass,  if  not  seriously  to  endanger,  the  ultimate  success  of  a 
work  destined  at  no  distant  day  to  increase  the  prosperity  of  the  com- 
monwealth to  an  extent  beyond  the  most  sanguine  calculations.  But 
although  the  estimate  of  damages  passes  all  reasonable  bounds,  we 
are  by  no  means  astonished  at  the  result,  when  we  see  the  means  by 
which  "has  been  produced. 

These  cases  have  furnished  a  practical  commentary,  showing  the 
wisdom  of  the  legislature  in  providing  an  efficient  check  upon  the 
jury.  The  modus  operandi  we  are  told  in  the  uncontradicted  testi- 
mony of  Messrs.  Rutherford  and  Walters,  two  of  the  jurors.  In 
Heister's  case,  the  jury  was  called  on  to  allow  damages  for  the  gen- 
eral depreciation  of  lands,  in  consequence  of  railroads  passing  through 
them.  To  sustain  this  position,  he  was  permitted  to  examine  persons 
living  along  the  Harrisburg  and  Lancaster  Railroad,  as  to  its  effect  on 
the  lands  contiguous  to  the  road.  More  unsatisfactory  evidence  could 
scarcely  be  imagined,  as  it  may  be  on  that  road  injuries,  if  any  did 
occur,  may  have  arisen  firom  injudicious  and  improper  management. 

Damages  were  also  asked  (properly  I  admit)  for  consequential 
damages  likely  to  occur  from  the  use  of  locomotives ;  such  as  burn- 
ing fences,  crops,  &c.  Heister  demanded,  and  possibly  received  (as 
we  can  account  for  the  finding  in  no  other  way)  compensation  for 
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trespass  committed  by  the  corps  of  engineers,  in  locating  the  road, 
amounting  to  the  neat  little  sum  of  $200. 

Mr.  "Walter  says,  that  after  the  testimony  and  arguments  were 
closed,  a  general  conversation  took  place,  as  to  the  items  that  should 
compose  the  finding  of  the  jury.  It  was  their  unanimous  opinion 
that  Mr.  Heister  should  be  allowed  a  certain  amount  per  acre  for  his 
land,  and  the  costs  of  making  the  fences  on  both  sides  of  the  road ; 
a,nd  a  portion  of  the  jury  were  for  allowing  him  a  certain  sum  for 
keeping  them  in  repair  after  they  were  made.  After  this  general 
mode  was  adopted  in  assessing  damages,  each  member  of  the  jury 
marked  on  a  ballot  the  estimate  put  on  it,  which  were  then  thrown 
into  a  hat,  and  the  aggregate  divided  by  the  number  of  jurors.  The 
damages  he  says  were  about  the  sum  reported.  After  the  result  of 
the  damage  was  announced,  there  were  various  propositions  made  to 
reduce  the  amount,  but  a  majority  of  the  jury  was  opposed  to  it.  A 
motion  was  also  made  to  increase  the  amount,  which  was  also  voted 
down. 

A  proper  estimate  may  be  made  as  to  the  effects  of  this  mode  of 
ascertaining  damages,  by  the  uncontradicted  fact,  that  three  or  more 
of  the  ballots  were  for  giving  over  $3,000  for  about  two  and  a  half 
acres  of  land.  From  this  it  is  evident  that  some,  if  not  a  majority 
of  the  jurors,  considered  a  railroad  as  a  serious  disadvantage  ;  that  it 
decreased  the  value  of  the  land  in  question,  in  the  view  of  some  of 
the  jurors  $2,000,  in  others,  a  little  short  of  that  sum ;  an  opinion 
worthy  of  the  dark  ages,  but  which  should  receive  no  countenance 
from  a  court  of  justice  in  the  nineteenth  century. 

It  is,  I  agree,  not  a  mere  trifling  excess  in  the  finding,  which  will 
justify  the  court  in  disregarding  the  verdict  of  the  jury.  But  I  can- 
not subscribe  to  the  doctrine  laid  down  by  the  court  of  quarter-ses- 
sions, that  they  must  be  satisfied,  from  the  evidence  given,  that  the 
jury  was  led  into  manifest  error  in  the  assessment  of  damages,  or 
from  any  other  cause  injustice  was  done  to  the  parties  beyond  all 
question,  so  as  to  lead  the  mind  of  the  court  to  the  belief  that  some 
improper  influence  was  the  cause  of  the  report.  There  is  no  such 
sitringent  rule,  as  the  court  have  supposed,  applicable  to  the  case.  On 
the  contrary,  it  was  the  design  of  the  legislature  that  the  court,  in 
good  faith,  should  superintend  the  finding  of  the  jury,  taking  effec- 
tual care  that  even-handed  justice  should  be  done  to  the  company,  as 
well  as  to  the  owner  of  the  land.  They  are  bound  to  interfere  and 
direct  a  new  inquest,  whenever  it  sufficiently  appears  that  too  much 
or  too  little  damages  have  been  awarded  by  the  jury. 

It  is  not  administering  the  justice  which  the  act  requires, -unless  the 
merits  of  each  case  are  steadily  kept  in  view ;  much  less  is  the  court 


344  AMEEICAN   RAILWAY    CASES. 


Pennsylrania  Bailroad  v.  Heister. 


justified  in  refusing  to  order  a  reinvestigation  when  they  conscien- 
tiously believe  more  has  been  given  than  the  land  taken  is  worth, 
allowing  for  the  advantages  and  disadvantages  attending  the  location 
of  the  road,  and  the  purposes  for  which  it  is  to  be  used.  The  value 
of  the  land  must  be  estimated  in  view  of  the  value  of  the^  whole 
tract,  unless  something  be  shown  to  make  the  case  an  exception. 
Taking  this  as  the  rule,  the  land  would  be  well  paid  for,  at  an  esti- 
mate of  from  flOO  to  $150  per  acre,  supposing  the  advantages  ^nd 
disadvantages  be  equal.  It  must  be  recollected  that  it  is  the  value 
of  the  land  to  the  owner,  and  not  to  the  company,  that  is  the  crite- 
rion of  damages. 

In  the  two  cases  of  McClure  and  Dr.  Reiley,  exception  is  taken  to 
the  manner  of  selecting  and  summoning  the  jurors,  as  appears  by 
the  testimony  of  Jacob  Schell,  the  deputy  sheriff.  Although  I  am 
perfectly  satisfied  of  the  integrity  of  the  transaction,  yet  I  am  con- 
vinced the  sheriff  has  proceeded  in  a  mistaken  view  of  his  duty. 
The  sheriff  is  commanded  to  summon  twenty  discreet  and  disinter- 
ested freeholders,  from  the  body  of  the  county,  and  not  from  a  list 
prepared  for  the  purpose  by  another,  although  that  other  be  the 
deputy  sheriff. 

,  In  Novinger  v.  Ayres,  an  opinion  was  intimated  that  perhaps  the 
deputy  sheriff  may  be  permitted  to  select  jurors ;  but,  on  more  mature 
reflection,  I  am  satisfied  that  none  but  the  sheriff  himself  is  compe- 
tent to  perform  that  duty.  It  is  a  judicial  act,  requiring  judgment 
and  discretion,  which  cannot  be  deputed  to  another. 

It  will  be  readily  seen,  that  with  the  purest  intentions  on  the  part 
of  the  sheriff,  if  we  sanction  the  practice  of  permitting  him  to  select 
the  jurors  from  a  prepared  list,  it  will  eventually  lead  to  great  injus- 
tice. It  will  go  far  to  corrupt  the  fountain  of  justice,  and  strike  at 
the  usefulness  of  one  of  our  best  institutions.  We  must  take  care 
that  jurors  be  not  only  pure  but  unsuspected.  The  practice  is  dan- 
gerous in  its  consequences ;  and  the  sooner  it  is  nipped  in  the  bud, 
the  better  for  the  pure  and  wholesome  administration  of  justice. 

In  Mr.  McClure's  case,  it  is  further  urged  that  the  report  of  the 
jury  is  incorrect,  uncertain,  and  contradictory,  inasmuch  as  they  find 
damages  for  the  land  twice,  and  estimate  the  same  at  different  values. 
And  this  is  true,  but  an  attempt  is  made  to  explain  the  mistake  by 
the  supposition  that  it  was  the  design  of  the  jury  to  value  the  land  in 
the  first  instance  at  the  sum  of  $228  per  acre ;  and  this  explanation 
would  be  satisfactory,  were  it  not  that  it  does  not  tally  with  the  sec- 
ond valuation  for  setting  aside  the  six  perches.  The  two  acres  will 
amount  at  that  rate  to  $456.  This  is  a  mistake,  perhaps,  against  the 
claimant,  but  it  seems  to  show  want  of  accuracy,  to  say  the  least  of 
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it.  If  necessary,  it  might  be  urged  with  success  against  the  confirma- 
tion of  the  report ;  but  we  do  not  put  his  case  on  that  ground,  but 
on  general  principles,  and  the  improper  manner  in  which  the  jurors 
were  selected  by  the  sheriff. 

But  it  is  said  the  court  has  no  power  to  examine  the  merits  of  the 
report,  and  set  the  award  aside  on  the  mere  ground  of  inadequacy  or 
excess  of  damages.  In  the  case  of  The  Commonwealth  v.  Fisher, 
1  Penn.  R.  462,  it  is  asserted  the  supreme  court  have  the  authority  to 
set  aside  a  report  for  excessive  damages,  although  it  must  be  in  a 
strong  case.  But  in  Willing  v.  The  Philadelphia  and  Baltimore 
Railroad  Company,  ante,  p.  264,  (a  case  of  doubtful  authority,)  the 
power  is  denied  even  to  the  court  of  common  pleas,  a  restriction 
which  does  not  apply  here.  The  act  under  which  that  case  was  ruled 
differs  from  this  in  its  phraseology.  The  report  was  to  be  made  and 
placed  in  the  office  of  the  prothonotary,  and  not,  as  here  directed,  to 
be  made  to  the  court,  and  confirmed  by  them.  In  Allison  v.  The 
Delaware  and  Schuylkill  Canal  Company,  5  Whart.  482,  it  is  ruled 
that  this  court  has  no  power  to  examine  into  the  merits  of  the  report, 
and  set  it  aside  on  the  mere  ground  of  inadequacy  or  excessiveness 
of  damages. 

This  is  the  general  rule,  with  which  we  are  not  disposed  to  inter- 
fere. But  when  it  appears  from  the  opinion  of  the  court,  which 
comes  up  with  the  record,  that  the  court  of  quarter-sessions  have  re- 
fused to  interfere,  on  improper  principles  and  mistaken  views  of  their 
power,  in  cases,  too,  where  it  evidently  appears  they  ought  to  have 
interfered,  it  becomes  the  duty  of  this  court  to  do  what  they  ought  to 
have  done.  Unless  we  assume  the  power,  there  is  a  palpable  wrong 
without  the  means  of  redress.  So  when  it  appears,  from  depositions 
or  otherwise,  that  the  tribunal  of  the  first  resort  has  been  improperly 
organized,  or  when  the  jury  has  been  selected  by  any  other  than  the 
sheriff  himself,  it  is  our  duty  promptly  to  set  aside  the  proceedings. 
And  this  is  the  established  practice  in  analogous  cases ;  as,  for  exam- 
ple, in  pauper  cases,  in  road  cases,  in  proceedings  under  the  landlord 
arid  tenant  law,  et  id  omne  genus,  of  which  we  have  had  several 
instances  during  the  present  session  of  the  court. 

The  judgment  of  the  court  in  each  of  the  cases  named  is  reversed, 
and  the  proceedings  set  aside. 

Alricks,  on  the  part  of  the  defendants  in  error,  moved  that  a 
procedendo  be  awarded  in  each  case,  to  enable  the  company  to  pro- 
ceed as  they  have  taken  the  initiative. 

Upon  this  motion  the  court  said :  "  The  court  overruled  the  appK- 
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cation  for  a  procedendo.  The  proceedings  being  set  aside,  the  claim- 
ants must  commence  de  novo.  Whether  the  claimants  may  com- 
mence proceedings  under  the  original  act,  or  must  proceed  under  the 
supplement  to  the  act,  passed  the  13th  of  April,  1846,  the  court  de- 


cline to  give  any  opinion.' 


*  The  principles  which  should  guide  a 
court  in  reviewing  the,  appraisement  of 
land  damages,  were  considered  in  New 
York  in  the  cases  of  The  Troy  and  Boston 
R.  Co.  V.  Lee,  13  Barbour,  169,  and  The 
Troy  and  Boston  R.  Co.  v.  The  Northern 
Turnpike  Co.  16  lb.  100.  In  those  cases, 
it  was  held,  that  the  appraisement  of  the 
commissioners  ought  not  to  be  set  aside, 
unless  it  appears  that  they  erred  in  the 
principles  by  which  their  judgment  should 
be  guided,  or  were  clearly  mistaken  in  the 
application  of  correct  principles.  In  the 
former  case,  however,  where  the  appraise- 
ment appeared  to  be  excessively  large, 
and  a  part  of  the  commissioners  had  not 
joined  in  the  award,  the  court  considered 
itself  justified  in  setting  aside  the  appraise- 
ment, for  the  purpose  of  giving  the.  commis- 
sioners an  opportunity  to  revise  this  award, 
although  it  did  not  distinctly  appear  that 
any  error  had  been  committed.  In  Walker 
V.  The  Boston  and  Maine  R.  Co.  1  Am. 
Rail.  Cas.  462,  the  supreme  court  of  Mas- 
sachusetts held,  that  the  court  of  common 
pleas,  to  which  the  verdict  of  a  jury  is  re- 
turned in  that  State,  might  set  aside  a  ver- 
dict for  any  material  irregularity  in  the 


proceedings  of  a  jury,  which  appears  of 
record.  The  court  also  held  that  "  what- 
ever afiects  the  purity,  honesty,  and  im- 
partiality of  the  verdict,  such  as  tampering 
with  the  jurors,  or  Other  misconduct  of  a 
party,  any  irregularity  or  misconduct  of 
juries,  showing  a  good  cause  why  a  verdict 
should  not  be  accepted,  may  be  brought 
before  the  court  by  evidence  aliunde,  be- 
cause such  a  cause  vitiates  the  verdict, 
proves  that  it  is  not  conformable  to  law 
and  justice,  and  ought  not  to  stand  as  the 
basis  of  a  judgment."  The  power  of  a 
court  to  set  aside  a  verdict,  as  being  with- 
out or  against  evidence,  or  the  weight  of 
evidence,  was  alluded  to,  but  no  opinion 
was  given  as  to  its  exercise. 

In  the  Somerville  and  Easton  R.  Co.  v. 
Doughty,  2  New  Jersey,  298,  the  supreme 
court  of  New  Jersey  seem  to  have  consid- 
ered that  in  reviewing  the  appraisal  of  a 
jury,  they  were  to  be  governed  by  the 
same  rules  which  are  applied  to  motions 
for  new  trials  in  the  ordinary  proceedings 
at  common  law,  and  that  excessive  dam- 
ages might  be  a  good  ground  for  setting 
aside  a  verdict. 
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The  Cumberlanb  Valley  Railroad  Company  v.  J.  Holkbk  Hughes, 
Administrator  of  Lewis  M.  Hughes.^ 

Middle  District,  May  Tenn,  1849. 

Duty  of   Company  to   keep  Road  in  Repair — Right  of  Action — 

Clearance. 

The  duty  to  keep  a  road  in  sufficient  repair,  is  a  condition  attendant  upon  the  grant  of  the 
franchise  to  construct  it  for  profit,  and  enuring  to  the  benefit  of  all  who  use  the  road: 
The  right  of  action  accrues  to  whoever  is  injured  in  person  or  property  by  the  negligence 
of  the  company.  General  property  in  the  thing  injured,  without  actual  possession,  gives 
a  right  to  sue,  and  no  doubt  one  having  a  special  interest  at  the  moment  of  injury,  might 
also  sustain  an  action. 

The  owner  of  a  car,  which  was  placed  upon  a  railroad  in  pursuance  of  a  license  or  clear- 
ance obtained  from  the  company  by  another  in  his  own  name,  which  other  furnished  the 
loading  and  paid  the  tolls  for  the  car  and  the  loading,  may  recover  damages  in  an  action 
against  the  company  for  injury  sustained  by  the '  car  while  in  the  custody  of  that 
other  under  that  clearance,  in  consequence  of  the  insufficiency  and  bad  condition  of  the 
road. 

Ekeor  to  the  common  pleas  of  FranHin. 

June  14. —  This  action  which  was  in  case,  was  brought  by  Lewis 
M.  Hughes  against  the  Cumberland  Valley  Railroad  Company,  to 
recover  damages  for  the  loss  of  his  car,  thrown  oif  the  track  of  the 
railroad  and  broken,  in  consequence,  it  was  alleged,  of  the  bad  condi- 
tion in  which  the  road,  through  ■  the  negligence  of  the  company,  was 
suffered  to  be  at  the  time. 

'fhe  narr.  sets  forth  that  the  company,  being  incorporated  to  make 
the  road,  was  invested  with  the  right,  authority,  and  duty  of  trans- 
porting over  the  same,  when  completed,  burden  and  other  railroad 
cars,  and  of  licensing  and  giving  clearances  for  such  cars,  for  the  pur- 
pose of  carrying  goods,  &c.,  at  and  for  certain  rates  of  toll  exacted  by 
the  company  from  the  conductors  or  owners  of  the  cars ;  and  was  in 
duty  bound  to  keep  the  road  in  good  order  and  condition,  for  the 
secure  transportation  of  such  cars  as  might  be  licensed  or  cleared  to 
pass  over  it  with  burdens  of  goods,  &c. :  That  "  Lewis  M.  Hughes,  in 
pursuance  of  a  license  or  clearance  for  that  purpose  obtained  by  J.  S. 
&  J.  D.  Grier,  who  furnished  the  loading,  from  the  authorized  agent 
of  said  company,  placed  on  the  raihoad,  &c.,  a  large  eight-wheeled 
burden  car,"  containing  certain   specified  loading,  namely  27  bbls. 


1 11  Pennsylvania  (1  Jones)  Eeports,  141. 
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flour,  weighing  5,724  lbs.,  &c.,  &c.,  for  the  purpose  of  being  conveyed 
over  the  same  by  the  motive  power  of  the  company :  that  the  said 
car  was  in  good  order,  &c. :  yet  notwithstanding  the  premises,  the 
said  company,  not  regarding  their  said  duty  and  legal  obligations, 
&c.,  but  contriving,  &c.,  to  injure  the  said  Lewis  M.  Hughes,  did  not 
preserve  their  railroad  in  such  good  order  and  condition  for  the  safe 
transit  of  the  cars,  &c.,  but  did  so  carelessly  and  negligently  behave 
in  relation  to  said  road,  that  by  and  through  their  carelessness,  negli- 
gence, and  default,  the  plaintiff's  car  with  its  loading  was  thrown  off 
the  track,  on  account  of  the  insufficiency  and  bad  condition  of  the 
road,  &c. :  by  meai^s,  &c.,  the  car  was  broken  and  destroyed,  and  the 
plaintiff  interrupted  in  his  business  as  a  transporter,  &c. 

Proof  was  given,  on  the  trial,  of  the  destruction  of  the  car,  by  its 
running  off  the  track,  on  its  transit  over  the  road,  in  consequence  of 
the  bad  condition  of  the  road,  at  a  place  where  other  cars  had  run  off 
before  from  the  same  cause.  The  value  of  the  car,  special  damage, 
&c.,  were  also  proved. 

But  it  was  shown  that  the  car  with  its  loading  was  on  the  road  at 
the  time  of  the  accident,  under  and  in  pursuance  of  the  following 
"  clearance,"  previously  made  out  and  signed  by  P.  W.  Seibert,  the 
agent  and  collector  of  the  company  at  Chambersburg,  and  delivered 
to  J.  S.  &  J.  D.  Grier,  namely :  — 


CUMBERLAND    VALLEY  KAILROAD    COMPANY. 


No. 


Cleared  from  Collector's  Office,  Chambersburg. 


4 
Burden  Car. 

Number. 

For  the  Present  Trip  —  with  Lading  as  entered  below. 

All  accidents  being  at  the  risk  of  the  owners  of  the  Cars  and 
Property.    J.  S.  &  J.  D.  GKIER. 

J.  WINTERS,  Conductor. 

March  25ih,  1846. 

Articloa. 

Prom 

To 

Weight, 
lbs. 

MUes. 

Rates. 

Amount, 
Bolls  1  Cts. 

27  Flour 

Bacon 

Ag.  Production 

Furniture,  &c.    , 

4  Cars 

Chambersburg. 
tt 

B.  Port 
It 

tt 

ti 

It 

5,724 

11,669 

,4,624, 

2,796 

24,809 

51 
It 

It 
It 

11 
12 
14 
16 
15 

3.21 
7.14 
3.30 
2.28 
4.08 

$20.01 

This  clearance  was  made  out  upon  the  application  of  the'  Messrs. 
Grier,  who  handed  in  to  the  collector  the  following  ticket  or  memo- 
randum for  the  same,  namely :  — 
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Jos.  Winters  &  "Warden. 
Mr.  P.  W.  Seibbrt,  Collector :  —  "Will  please  clear  4  cars. 
Agricultural  productions        4,400  lbs. 


Bacon 

Lard 

Household  Furniture 

Feathers    . 

Clover  Seed 

Flour,  27  bbls.   . 


11,669 

226 

2,006 

499 

285 
5,724 


On  account  of  J.  S.  &  J. 
D.  Grier. 


Chbs'g,  March  23, 1846. 

11  o'clock,  A.  M. 


24,809 

On  which  is  indorsed  "  $20.01,  received  payment,  P.  "W.  Seibert, 
collector." 

The  four  cars  mentioned  in  the  clearance  consisted  of  one  double 
or  eight-wheeled  car  of  the  Messrs.  Grier,  and  a  like  double  car  of 
the  plaintiff.  They  were  both  in  the  train  attached  to  the  locomo- 
tive, and  broken  by  the  same  accident. 

J.  S.  &  J.  D.  Grier  had  recovered  in  a  former  action  against  the 
company,  damages  for  their  loss;  but  their  declaration  embraced 
only  their  own  car.  The  car  belonging  to  Hughes,  the  plaintiff,  was 
in  use  under  the  following  written  contract,  and  for  the  purpose 
therein  expressed,  namely :  — 

"  J.  S.  &  J.  jy.  Grier  and  Lewis  M.  Hughes  hereby  agree  to  the  fol- 
lowing contract;  Hughes  binds  himself  to  take  from  the  Messrs. 
Griers  120  bbls.  flour  per  week  if  required  at  20  cents  per  bbl.  to 
Bridgeport,  if  Grier  furnishes  a  conductor,  to  be  for  the  down  trip  on 
60  bbls.  —  clear  two  dollars  and  fifty  cents  —  any  up  loading  to  be 
arranged  for  by  future  contract ;  the  20  cents  per  bbl.  is  toll  and  all, 
or  they  paying  the  tolls,  and  to  pay  over  to  Hughes  the  actual  differ- 
ence. To  this  contract  both  parties  bind  themselves,  with  a  full 
knowledge  of  the  above. 

(Signed)  J.  S.  &  J.  D.  Gkier, 

"  Chambersburg,  Lewis  M.  Hughes. 

Nov.  20,  1845." 

There  was  no  evidence  that  the  company  or  any  of  its  agents  had 
any  knowledge  of  this  contract. 

J.  S.  Grier,  called  by  plaintiff,  testified :  "We  were  running  the  car 
under  this  agreement.  "Warden  was  Hughes'  agent.  He  had  been, 
carrying  for  us  from  the  date  of  the  agreement.  Carried  down  flour,, 
and  brought  up  coal  (not  for  us).  Car  in  good  condition,  worthi 
$250.  "We  hired  cars  at  $2  a  trip.  "We  never  hired  this  car,  but 
Hughes  run  it  under  the  written  contract  produced.  We  paid-  the- 
toll.    It  was  settled  for  by  Mr.  Hughes  with  us. 
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James  Warden,  who  was  called  by  plaintiff  to  prove  the  breaking 
of  the  car,  damage,  &c.,  said  on  cross-examination :  I  was  in  the 
baggage-car  when  the  accident  happened.  Joseph  Winters  was  the 
conductor  of  the  car  that  day.  I  was  on  my  own  business  that  day. 
Winters  was  in  the  employment  of  the  Griers. 

It  was  contended  that  there  was  no  privity  between  Lewis  M. 
Hughes  and  the  raUroad  company ;  and  the  court  was  requested  by 
the  defendant's  counsel  to  instruct  the  jury  "  that  if  the  car  of  the 
plaintifPs  intestate  was  in  the  custody  of  the  Messrs.  Griers,  and 
they  procured  the  same  to  be  cleared,  and  paid  the  toUs  for  the  same 
and  the  loading  thereof,  and  if  the  said  car  was  on  the  road  at  the 
time  of  the  injury  complained  of,  by  virtue  of,  or  under  such  clear- 
ance and  the  payment  of  the  tolls  as  aforesaid,  the  plaintiff  cannot 
recover  in  this  action." 

This  point  was  answered  as  foUows: — "The  court  are  of- opinion, 
that  under  all  the  circumstances  of  this  case,  the  fact  of  the  clearance 
not  being  in  the  name  of  Lewis  M.  Hughes,  is  not  a  conclusive  bar 
to  the  recovery  by  the  plaintiff.  If  the  car  was  running  for  the  ben- 
efit of  Hughes,  —  he  receiving  the  freight  and  employing  the  con- 
ductor who  managed  it,  —  his  administrator  may  recover,  although 
the  clearance  was  taken  out,  and  the  toUs  paid  for  him  by  the  Messrs. 
Griers." 

General  verdict  for  the  plaintiff  for  $283,  and  judgment  thereon. 

In  this  court  the  following  errors  were  assigned :  — 

The  court  erred :  1.  In  their  entire  answer  to  the  point  submitted 
by  the  defendant's  counsel. 

2.  In  answering  the  point  in  the  negative. 

3.  In  not  fully  answering  the  point :  The  jury  were  instructed,  that 
if  the  car  was  running  for  the  benefit  of  Hughes,  he  receiving  the 
freights,  and  employing  the  conductor  who  managed  it,  and  if  the 
tolls  were  paid  by  the  Griers  for  Hughes,  the  administrator  might ' 
recover ;  but  they  were  not  told  whether  he  could,  or  could  not  re- 
cover, if  these  supposed  facts  were  not  so,  and  if  they  were  as  hypo- 
theticaUy  assumed  by  the  defendant's  counsel,  namely,  that  the  car 
was  in  the  custody  of  the  Griers,  and  they  procured  it  to  be  cleared, 
paid  the  tolls,  &c. 

Bard,  for  the  plaintiff  in  error. 

Detmy,  contra. 

The  opinion  of  this  court  was  delivered  by 

Bell,  J.     This  writ  of  error  is  founded  in  a  misapprehension  of 
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the  nature  of  the  plaintifPs  action.  It  is  case  for  negligence,  not 
springing,  as  seems  to  have  been  supposed  by  the  defendant  below, 
from  any  implied  contract,  originating  in  the  clearance  given  by  the 
officers  of  the  company  to  Messrs.  Grier.  This  is  only  valuable  in 
the  cause,  as  showing  that' the  car  destroyed,  was  placed  upon  the 
railway  with  the  defendant's  assent,  and  in  consideration  of  toll  paid 
or  to  be  paid ;  which,  however,  might  have  been  shown  by  other  evi- 
dence or  necessarily  inferred  from  the  fact  that,  at  the  time  of  the 
accident,  the  car  was  propelled  by  the  company's  engine.  Nor  has 
the  plaintiff's  right  to  sue  any  necessary  connection  with  the  eipress 
contract  between  his  intestate  and  the  Griers.  It  served  the  purpose, 
undoubtedly,  of  proving  the  car  belonged  to  Hughes,  though  tem- 
porarily in  the  possession  of  the  Griers.  But  this  is  not  necessary  to 
the  action,  which  does  not  arise  from  privity  of  contract.  The  plain- 
tiff's right  to  damages  rests  in  the  universal  principle  that  he  who,  to 
the  injury  of  another,  neglects  a  duty  that  by  law  he  ought  to  per- 
form, is  liable  to  compensate  the  injury,  and  under  our  system  this  is 
effected  by  an  action  on  the  case.  This  principle  is  as  old  as  the 
common  law  itself.     1  Rol.  103. 

Thus  if  a  man,  by  prescription  is  bound  to  repair  fences  between 
him  and  another,  and  doth  not  do  it,  whereby  the  cattle  of  the  other 
perisM||fe  or  enter  and  do  damage,  the  defaulting  party  may  be  called 
to  ans^R.  1  Vent.  265 ;  1  Salk.  335.  So  if  one  be  bound  to  repair 
a  bridge,  by  neglect  whereof  A.  hath  special  damage.  2  Lev.  400 ; 
11  H.  4,  826.  An  artificial  person  is  equally  liable  to  the  operation 
of  the  rule.  It  was  applied  to  turnpike  companies,  in  Randall  v. 
The  Cheshire  Turnpike  Co.  6  N.  Hamp.  R.  145 ;  Townsend  v.  The 
Susquehannah  Turnpike  Co.  6  Johns.  90 ;  and  Turnpike  Co.  v.  Sears, 
7  Cow.  86.  In  these  and  numerous  other  cases,  the  responsibility  of 
such  corporations  for  the  safety  and  sufficiency  of  their  road  and  its 
appurtenances  so  long  as  they  exact  toll,  was  recognized  and  en- 
forced. The  duty  to  keep  the  road  in  sufficient  order  and  repair,  so 
that  persons  and  property  may  at  all  proper  times  pass  in  safety,  is 
an  implied  one,  resulting  from  ownership  and  the  receipt  of  tolls. 
This  duty  is  said  to  be  perfect,  founded  in  a  valuable  consideration, 
and  not  a  mere  casual  or  contingent  one.  Bartlett  v.  Crozier,  17 
Johns.  R.  451.  It  is,  in  truth,  a  condition  attendant  upon  a  grant  of 
the  privilege  to  construct  a  public  road  or  highway  for  profit,  which 
from  its  very  nature  enures  to  the  benefit  of  aU  who  may  have  occa- 
sion to  use  the  thoroughfare.  To  found  a  right  of  action  on  this 
general  obligation,  it  is  only  necessary  to  show  an  injury  to  person  or 
property,,  sustained  through  the  negligence  of  the  corporation  or  its 
servants.     Where  a  chattel  has-  been  the  subject  of  the  injury,  actual 
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possession  of  it  by  the  owner  is  not  required.  A  general  property  in 
the  thing  injured,  gives  a  right  to  sue,  though  no  doubt,  one  having  a 
special  interest,  at  the  moment,  might  also  sustain  an  action.  In  the 
present  case,  the  Griers  must  be  regarded  as  the  representatives  of 
the  owner,  in  causing  the  carriage  to  be  placed  on  the  road,  under 
the  license  recited  in  the  narr. ;  and  it  may,  therefore,  be  considered 
as  having  been  in  the  actual  custody  of  the  plaintiff's  intestate,  by  his 
agents,  at  the  moment  of  its  destruction. 

This  wholesome  rule  of  liability  for  neglect  ought,  if  a  distinction 
in  practice  were  permitted,  to  be  most  stringently  enforced  against 
railroad  corporations,  whose  slightest  inattention  to  the  duties  they 
assume  may  be,  and  frequently  is,  attended  with  the  most  frightful 
results.  The  almost  daily  loss  of  life  and  property,  resulting  from 
the  indifference,  but  too  often  manifested  by  th^  agents  of  these  com- 
panies, in  the  discharge  of  their  obligations,  carries  with  it  an  admo- 
nition that  the  public  safety  calls  fora  strict  adherence  to  a  rule  sug- 
gested by  considerations  of  policy  and  humanity. 

Judgment  affirmed.^ 


■^  In  two  cases  recently  decided  in  Eng-    right  of  action  where  there  was  no  privity 
land,  the  principle   is  clearly  exhibited,     of  contract    Marshall  v.  The  T^ric,  New- 


that  no  privity  of  contract  is  necessary  to  castle,  &c.  K.  Co.  7  Eng.  La^^pEq.  K. 
enable  a  party  fo  recover  against  a  rail-  519.  In  the  other  case,  a  mail  a^it,  trav- 
way  company,  as  common  carriers,  for  loss  elling  in-  charge  of  the  mail,  was  held  enti- 
or  injury  occasioned  by  their  neglect  or  tied  to  recover  for  a  personal  injury.  Col- 
default  In  one  case,  a  servant  whose  lett  v.  The  London  and  Northwestern  R. 
ticket  was  purchased  and  paid  for  by  his  Co.  6  Eng.  Law  &  Eq.  R.  305.  See  also 
master,  with  whom  he  was  travelling,  was  The  Philadelphia  and  Reading  R.  Co.  v. 
held  entitled  to  recover  for  his  baggage  Derby,  14  Howard,  468;  s.  c.l  Am.  Rail 
lost  on  the  journey,  though  the  objection  Cas.  109;  and  the  Great  Northern  R.  Co. 
was  strongly  urged,  that  there  could  be  no  v.  Harrison,  26  Eng.  Law  &  Eq.  R.  443. 
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The  Ebading  Railroad  v.  Boteb.^ 

Middle  District,  May  Term,  1850. 

Assessment  of  Damages  to  Life-Estate. 

A  tenant  for  life  may  alone  have  a  proceeding  to  assess  damages  done  to  her  life-estate,  by 
the  construction  of  the  Reading  Railroad ;  or  she  may  join  with  those  entitled  in  remain- 
der, and  have  the  damage  done  to  the  entire  fee  assessed.  An  objection  to  a  proceeding 
ex  delicto,  on  account  of  the  omission  of  a  party,  should  be  taken  advantage  of  by  a  plea 
in  abatement. 

Error  to  the  common  pleas  of  Berks  county. 

It  MTis  a  venire  issued  on  the  petition  of  Boyer,  executor  of  the 
■wUl  of  the  widow  Luther,  to  assess  damages  for  the  construction  of 
the  Reading  Raikoad  through  land  in  which  she  had  a  life-estate. 
Her  husband  devised  to  her  a  piece  of  land  containing  twenty-eight 
acres  during  her  life.  He  directed  other  lands,  containing  in  all  about 
fifty-three  acres,  to  be  sold  by  his  executors,  and  conveyed  in  fee-sim- 
ple. Subsequently  an  agreement  was  signed  by  most  of  the  heirs  of 
the  testator,  including  two  of  them  who  were  executors  of  the  will,  to 
the  following  effect.  There  was  some  evidence  of  the  existence  of 
an  heir,  who  had  not  signed  the  agreement.  The  heirs  who  were 
executors  did  not  sign  as  executors,  but  individually. 

Know  all  men  that  we,  the  subscribers,  heirs  of  Charles  Luther, 
deceased,  do  remise,  release  unto  his  widow  during  her  natural  life, 
all  that  certain  messuage',  plantation,  and  tract  of  land,  situate  iii 
Artiity  township,  Berks  county,  bounded  by  lands  of  Samuel  Derr 
and  others,  containing  fifty-three  acres,  more  or  less,  in  lieu  of  a  cer- 
tain other  tract  in  Amity  township  aforesaid,  containing  twenty-eight 
acres,  which  was  devised  unto  said  widow  during  her  natural  life,  in 
the  said  Charles  Luther's  last  will  and  testament,  which  she  the  said 
widow  and  heirs  released  to  be  sold.  And  now  know  ye,  that  we  the 
subscribers,  do  hereby  release,  quitclaim  unto  the  said  widow  during 
her  natural  life  all  our  right  on  the  aforesaid  tract  containing  fifty- 
three  acres. 

Witness  our  hands  this  15th  day  of  December,  one  thousand  eight 
hundred  and  twenty-seven. 

The  admission  of  this  agreement  was  objected  to,  but  it  was  al- 
lowed to  be  read. 


113  Pennsylvania  (1  Harris")  Reports,  497. 

30*     ■ 
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Evidence  was  given  of  the  construction  of  the  raikoad  through  the 
fifty-three  acres  in  1836  — the  death  of  the  widow  in  1847,  at  the 
age  of  eighty-three  years  —  the  quality  of  the  land  taken  by  the  road 
—  and  sueh  damage  as  is  generally  occasioned  by  the  construction 
of  a  railroad. 

The  counsel  for  the  defendant  then  requested  the  court  to  instruct 
the  .jury  as  foUows  :  — 

1.  That  the  plaintiff's  testatrix,  at  the  time  of  the  alleged  injury, 
&c.,  had  not  that  ownership  in  the  land  injured,  which  wouldenable 
her  to  maintain  her  separate  action. 

2.  That  the  plaintiff  can  only  recover  such  damage  as  was  done  to 
the  life-estate  of  WUhelmina  Luther. 

3.  That  said  life-estate  having  ceased,  the  jury  are  not  at  liberty  to 
estimate  any  damages  which  might  happen  after  her  death. 

4.  That  the  buildings  not  having  been  burned  during  her  life,  jio 
damage  to  them  is  to  be  estimated. 

The  plaintiff's  testatrix  was  a  tenant  for  life  of  the  premises,  for 
injuries  done  to  which,  as  they  affected  the  life-estate  only,  damages 
are  sought  to  be  recovered  in  this  proceeding.  It  has  been  objected 
by  the  defendant,  that  at  the  time  of  the  alleged  injury,  the  testatrix 
had  not  that  ownership  in  the  land  injured,  which  would  enable  her 
to  maintain  her  separate  action.  The  12th  section  of  defendant's 
charter  provides  that  "the  said  company  shall  pay  or  satisfy  the 
owner  or  owners  of  the  ground  taken  or  occupied "  in  the  construc- 
tion of  the  said  road,  and  if  the  parties  cannot  agree  upon  compensa- 
tion, &c.,  a  venire  shall  be  awarded  on  application  of  either  of  the  par- 
ties to  ascertain  the  dainages  sustained  by  the  owner  or  owners  of  the 
ground,  with  a  right  of  appeal  reserved  to  either.  We  think  that  the 
testatrix  was  an  owner,  in  respect  of  her  life-estate,  within  the  mean- 
ing of  this  charter,  and  such  an  one  as  may  maintain  a  separate  action. 
This  word  "  owner  "  has  no  technical  meaning,  and  being  used  as  a 
nomen  generalissimum  in  acts  of  this  kind,  should  be  construed  most 
liberally  in  favor  of  the  public.  It  is  true  that  she  is  not  the  sole 
owner.  Her  estate  and  the  reversion  together  make  entire  the  fee. 
But  she  had  a  present  right  to  receive  the  beneficial  returns  of  the 
land,  a  right  to  sue  for  injuries  done  to  the  land,  in  which  her  life- 
estate  was,  by  the  defendant.  This  principle  was  decided  in  favor  of  ' 
a  lessee  for  years  in  Lister  v.  Lobley,  6  Nev.  &  Man.  340.  The  join- 
der of  aU  the  interests  which  constitute  the  entire  ownership,  is  not 
necessary  to  maintain  this  proceeding.  Those  interests  are  several  in- 
terests in  this  case,  and,  although  the  injury  complained  of  caused  an 
entire  joint  damage,  the  parties  holding  these  several  interests  may 
sever  in  pursuing  their  remedy  for  damages. 
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Their  second,  third,  and  fourth  points  upon  which  the  defendant 
requests  us  to  instruct  you,  we  answer  in  the  affirmative. 

The  proper  and  only  subject  for  your  consideration  is  what  dam- 
age was  done  to  this  life-estate  —  and  in  estimating  that  you  will  ob- 
serve that  its  precise  duration  is  no  longer  matter  of  supposition,  but 
is  determined  by  the  death  of  the  tenant  for  life.  It  is  admitted  that 
she  lived  about  twelve  years  after  the  injuries  to  this  land,  complained 
of  in  this  proceeding. 

A  certain  quantity  of  land  was  actually  taken  —  how  far  did  the 
loss  of  that  injure  the  life-estate  ?  You  are  not  to  give  its  value  by 
the  acre,  the  ten^t  for  life  was  not  entitled  to  that.  But  to  what 
amount  did  the  deprivation  of  that  land  injure  her  interest  ?  That  is 
the  inquiry.  And  siD  with  cutting  off  the  communications  of  the 
farm  —  the  barn-yard  —  the  garden,  obstructing  the  flow  of  manure 
water  into  the  meadow  and  the  like.  The  removal  of  the  out-build- 
ings—  the  destruction  of  old  fences  and  putting  up  of  new  ones  — 
any  expenses  incurred  by  the  tenant  on  these  accounts  should  be 
allowed.  If  any  advantages  resulted  to  the  life-estate  of  this  plain- 
tiff''s  testatrix,  from  the  opening  of  the  railroad  through  this  land,  you 
shoidd  have  a  just  regard  for  that — and  should  take  it  into  account 
in  estimating  the  damages. 

To  this  charge  the  defendant's  counsel  excepted,  and  at  their  re- 
quest the  same  is  reduced  to  writing  and  filed. 

J.  Peingle  Jones.  [l.s.] 

Errors  assigned :  — 

1.  The  court  erred  in  admitting  the  will  mentioned  in  plaintiff's 
first  bill  of  exceptions. 

2.  The  court  erred  in  admitting  the  agreement  mentioned  in  plain- 
tiff's second  biU  of  exceptions. 

3.  Court  erred  in  not  answering  the  first  point  of  plaintiff  in  error 
in  the  affirmative  —  and  in  its  answer  to  the  said  point. 

4.  In  charging  that  "the  testatrix  (Wilhelmina)  was  an  owner  in 
respect  of  her  Ufe-estate,  within  the  meaning  of  the  charter "  of  the 
said  company,  "and  such  an  one  as  mky  maintain  a  separate  action." 

5.  And  in  the  rule  of  damages  laid  down  by  the  court. 

6.  In  charging  that  "  the  joinder  of  all  the  interests  which  consti- 
tute the  entire  ownership  is  not  necessary  to  maintain  this  proceed- 
ing"  "and  although  the  injury  complained  of  caused  an  entire 

joint  damage,  the  parties  holding  these  several  interests  may  sever  in 
pursuing  their  remedy  for  damages." 

The  case  was  argued  by  M  D.  Strong;  for  the  raihroad,  by  plaintiff 
in  error. 
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J.  Mc  Cormick,  contra. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J.  The  proceeding  must  be  at  the  instance  and  sugges- 
tion of  the  owner  of  the  land ;  because  such  is  the  distinct  require- 
ment of  the  statute.  But  it  was  so  in  the  case  on  hand.  The  widow 
Luther  was  the  owner  when  the  damages  were  occasioned,  and  they 
survived  by  our  statute  to  her  personal  representative.  The  heirs  or 
rather  devisees  of  her  deceased  husband  joined  in  a  release  or  con- 
veyance to  her  during  her  life  of  the  locus  in  quo,  for  a  good  and  suffi- 
cient consideration,  and  the  executors  of  the  testator  joined  in  the 
release.  In  consideration  whereof  she  released  to  the  estate  of  the 
testator,  another  piece  or  parcel  of  land,  which  was  devised  to  her  for 
life,  of  equivalent  value.  It  was  in  fact  a  family  compact  and  arrange- 
ment for  the  benefit  of  all  interested.  The  part  devised  to  the  widow 
for  life  it  was  thought  was  more  marketable  than  its  equivalent,  re- 
leased and  conveyed  to  the  widow  by  the  devisees  and  executors,  and 
the  widow  was  willing  to  take  it  in  lieu  of  the  other.  Such  arrange- 
ments being  for  the  benefit  of  all,  and  to  the  injury  of  none,  are  fa- 
vored by  the  law  as  an  adjustment  of  the  family  for  their  common 
benefit.  It  was  a  good  and  valid  arrangement,  and  vested  the  own- 
ership of  the  land  in  the  widow  during  her  life.  The  remainder-men 
had  an  interest  also,  and  were  owners  of  the  premises  in  the  sense  of 
the  statute  so  far  as  their  interest  was  injured.  The  widow  and  those 
entitled  in  remainder  for  life  might  have  joined  in  a  proceeding,  and 
then  the  whole  damages  to  the  entire  fee  could  have  been  assessed. 
I  will  not  say,  because  it  is  unnecessary  and  not  involved  in  this  case, 
whether  the  amount  of  compensation  due  to  the  life  tenant,  and  the 
amount  due  the  remainder-men,  ought  in  such  case  to  be  assessed 
separately,  or  whether  the  whole  ought  to  be  assessed  together,  leav- 
ing the  division  to  the  parties  entitled  according  to  their  respective 
interests. 

But  although  they  may  join,  where  there  are  several  interests,  either 
in  common  and  in  present  existence,  or  some  of  them  in  future  and 
expectancy,  yet  it  follows  not  that  they  must.  Because,  one  might 
be  baulked  by  the  obstinacy  of  the  others,  or  by  their  being  bought 
off,  or  by  their  releasing,  or  because  they  did  n't  choose  to  proceed. 
It  is  of  no  force  to  allege  that  the  defendants  committing  the  dam- 
ages may  thereby  be  put  to  more  expense,  by  several  proceedings. 
But  those  who  inflict  injury  ought  not  to  be  solely  regarded.  Those 
who  suffer  by  the  invasion  of  their  private  property  are  entitled  to 
more  consideration  in  the  adjustment  of  the  remedy  to  their  condi- 
tion and  circumstances.     All  parties  are  to  be  considered  and  the 
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■  remedy  applied  so  as  to  do  justice  to  all.  We  think  the  objection  to 
the  proceeding  by  the  life  tenant,  for  the  damages  done  to  her  interest 
alone,  fails.     She  was  entitled  to  that  remedy. 

If  there  was  any  substance  in  the  objection  it  ought  to  have  been 
taken  at  an  earlier  period  of  the  proceeding.  It  being  a  general  rule 
that  in  all  actions  not  of  contract,  and  proceeding  on  the  gi-ound  of 
ex  delicto,  arid  one  who  ought  to  be  named  is  omitted,  it  can  only  be 
taken  advantage  of  by  plea  in  abatement ;  otherwise  the  damages 
will  be  apportioned  on  the  trial.  The  damages  here  were  appor- 
tioned, the  widow  claiming  only  for  the  damages  done  to  her  interest, 
and  being  assessed  only  to  that  extent.  Railroad  v.  Bucher,  ante,  p. 
178,  was  cited  by  the  plaintiff  in  error.  It  only  determines  that  one 
tenant  in  common  could  not  recover  in  his  own  name  entire  and  full 
damages,  which  were  assessed.  The  inference  from  the  case  is  irre- 
sistible that  he  could  have  recovered  in  his  own  name  for  his  own 
share  of  the  damages.  The  whole  of  that  case  sustains  this  proceed- 
ing instead  of  impairing  it. 

The  other  cases  cited  do  not  bear  on  the  points,  at  least  in  no  way 
unfavorable  to  the  principle  here  ruled,  that  is,  that  joint  owners  of 
the  fee  may  proceed  jointly.  But  that  the  owner  of  a  life  estate  may 
proceed  in  his  own  name,  for  damages  done  to  his  interest. 

Judgment  affirmed. 


The  Camden  and  Amboy  Railroad  Company  v.  Baldauf.^ 

Eastern  District,  llfarch  Term,  1851. 

Common  Carrier  —  Limitation  of  responsibility  by  notice  —  Tickets  — 
Duties  of  Passengers. 

Though  in  Pennsylvania  a  common  canier  may  limit  his  responsibility  by  a  general  notice, 
yet  the  terms  of  the  notice  must  be  clear  and  explicit,  and  the  person  with  whom  the  car- 
rier deals  must  be  fally  informed  of  the  terms  and  effect  of  the  notice  :  the  limitation  is  to 
be  confined  to  cases  of  special  contract,  express  or  implied;  and  where  the  notice  is  inthe 
English  language  and  the  passenger  a  German,  who  did  not  understand  the  English  lan- 
guage, it  is  incumbent  on  the  carrier  to  prove  the  knowledge  by  the  passenger  of  the  limi- 
tation in  the  notice. 

If  tickets,  without  more,  are  evidence  of  a  special  contract,  yet  they  must  be  printed  in  a 
language  which  the  passenger  understands,  or  their  terms  must  be  explained  to  him. 

Where  a  trunk  was  lost,  and  no  proof  given  as  to  when  or  how  it  was  lost,  the  legal  infor- 

1 16  Pennsylvania  (4  Harris)  Reports,  67. 
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ence  is  that  it  was  lost  or  mislaid  in  consequence  of  the  negligence  or  fraud  of  the  carrier- 
or  his  agent. 

Where  a  trunk  of  a  passenger  contains  specie,  it  is  not  incumbent  on  him  to  inform  the  car- 
rier of  its  contents,  unless  inquired  of,  notwithstanding  the  advertisement  of  the  carrier  that 
passengers  are  "prohibited  from  taking  any  thing  as  baggage  but  their  wearing  apparel, 
which  will  be  at  the  risk  of  the  owner ;  "  and  where  the  extra  weight  of  the  passenger's 
baggage,  including  the  trunk,  was  paid  for,  and  the  agents  of  the  carrier  took  charge  of  it, 
Held,  that  it  was  immaterial  whether  the  ti-unk  was  to  be  viewed  as  baggage  or  freight, 
and  that  the  canier  was  responsible  for  its  loss  through  the  negligence  or  fraud  of  its 
agent. 

Carriers  cannot,  even  by  a  special  agreement  with  the  owner,  discharge  themselves  from  the 
ordinary  care  incumbent  on  a  bailee  for  hire.    Per  Rogers,  J. 

Error  to  the  district  court,  Philadelphia. 

This  was  an  action  brought  by  Henry  Baldauf  against  the  Camden 
and  Amboy  Railroad  and  Transportation  Company,  as  carriers  of 
passengers  and  their  baggage  from  New  York  to  Philadelphia.  The 
declaration  contained  three  counts,  charging  the  defendants  below,  1. 
As  carriers  of  passengers  and  their  baggage.  2.  As  caniers  of  pas- 
sengers and  their  luggage.  3.  As  bailees.  The  general  issue  was 
pleaded.     The  material  facts  appear  in  the  special  verdict. 

February  16, 1849,  jury  called,  and  found  a  special  verdict  as  fol- 
lows :  —  > 

That  the  defendants  are  carriers  of  passengers  and  their  baggage, 
and  not  carriers  of  merchandise,  from  New  York  to  Philadelphia. 
That  the  defendants  had  published  in  the  public  daily  newspapers 
of  New  York  and  Philadelphia,  from  May  to  September,  1846,  an 
advertisement  as  follows,  (prout  copy  of  the  same  annexed,  marked 
A.,)  and  delivered  to  the  plaintiff,  who  is  a  German,  and  did  not 
then  understand  the  English  language,  as  well  as  the  other  pas- 
sengers, on  the  22d  August,  1^46,  a  card  or  ticket  as  follows, 
(prout  copy  of  the  same  annexed,  marked  B.).  The  plaintiff  took 
passage  in  defendants'  line  upon  the  said  22d  August,  1846,  and 
put  on  board  the  steamboat  Independence,  belonging  to  defendants, 
and  forming  part  of  defendants'  means  of  conveyance,  among  other 
baggage,  a  trunk  containing  twenty-one  hundred  and  one  silver  coins, 
commonly  called  French  five-franc  pieces,  and  also  certain  articles  of 
wearing  apparel.  The  said  trunk  was  delivered  to  the  conductor  or 
other  agent  of  defendants  on  board  of  said  boat.  The  extra  weight 
of  plaintiff's  baggage,  including  the  said  trunk,  was  paid  for,  and  the 
said  agfents  did  take  charge  thereof.  The  plaintiff  did  not  notify  the 
defendants  or  their  agent  that  the  said  trunk  contained  coins  or 
money,  and  no  special  agreement  was  made  by  them  to  accept  oi 
carry  the  same.  The  said  trunk  was  lost,  and  not  delivered  to  the 
plaintiff  upon  his  arrival  at  Philadelphia,  or  at  any  time  thereafter. 

If  the  court  shall  be  of  opinion  that  the  defendants  are  responsible 
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for  the  injury  arising  from  the  loss  of  the  money  or  silver  coins 
aforesaid,  then  the  jury  find  for  the  plaintiff,  and  assess  the  dam- 
age at  twenty-two  hundred  and  forty-five  dollars  ninety-five  cents, 
($2,245.95).  If  the  court  shall  be  of  opinion  that  the  defendants  are 
not  liable  for  the  injury  arising  from  the  loss  of  the  money  or  silver 
coins  aforesaid,  then  the  jury  find  for  the  plaintiff,  and  assess  the 
damages  at  ten  dollars.     The  $10  was  for  the  wearing  apparel. 

"  Advertisement  A.  —  The  Camden  and  Amboy  Railroad  Line  for 
Philadelphia  and  intermediate  places,  will  leave  Pier  No.  2,  North 
River,  foot  of  Battery  Place,  by  steamboat,  to  South  Amboy,  every 
day,  (Sundays  excepted,)  &c. 

"  Fifty  pounds  of  baggage  will  be  allowed  to  each  passenger  in  this 
line,  and  passengers  are  expressly  prohibited  from  taldng  any  thing 
as  baggage  but  their  wearing  apparel,  which  will  be  at  the  risk  of  the 
owner.  .  I.  Bliss,  Agent." 

"  Ticket  B. ; —  Camden  and  Amboy  Railroad  Line.  Received  pay- 
ment in  full  for  passage  to  Philadelphia,  from  forward-deck  passenger, 
No.  — .  All  baggage  at  the  risk  of  the  owner  thereof  The  proprie- 
tors binding  themselves  to  no  charge  or  care  of  the  same  whatever, 
either  express  or  implied.  Ika  Bliss,  Agent. 

"  Keep  this  receipt  until  called  for." 

'  February  20, 1849,  motion  for  rule  for  new  trial,  and  to  show  cause 
why  judgment  shall  not  be  entered  for  defendant  on  the  special  ver- 
dict, on  reasons  filed  and  points  reserved. 

June  30, 1849,  judgment  for  plaintiff  for  $2,245.95. 

The  defendants  then  sued  out  their  Avrit  of  error. 

It  was  assigned  for  error :  — 

The  court  efted  in  entering  judgment  for  Henry  Baldauf,  the  plain- 
tiff below  and  the  defendant  in  error,  for  the  sum  two  thousand  two 
hundred  and  forty-five  dollars  and  ninety-five  cents. 

The  case  was  argued  by  Read  and  Mallory,  for  the  company. 
Upon  the  special  verdict  in  this  case,  two  questions  arise :  — 

The  first  is,  as  to  the  special  agreement  embodied  in  the  passenger- 
ticket  or  receipt,  by  which  "  all  baggage  "  is  "  at  the  risk  of  the  owner 
thereof  The  proprietors  binding  themselves  to  no  charge  or  care  of 
the  same  whatever,  either  express  or  implied." 

The  courts  of  this  State  have  uniformly  held  that  such  an  agree- 
ment is  valid  and  discharged  the  carrier  from  aU  liability  whatsoever, 
except  in  case  of  gross  negligence  or  fraud. 

This  principle  is  distinctly  recognized  in  Beekman  v.  Shouse,  5 
Rawle,  189,  (1835) ;  in  Bingham  v.  Rogers,  6  W.  &  Ser.  500,  (1843) ; 
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and  in  Laing  v.  Colder,  post,  p.  378,  (1848) ;  where  it  is  said,  «  Since 
then,  it  has  been  expressly  decided  in  Bingham  v.  Rogers,  6  W.  & 
Ser.  495,  that  a  common  carrier  may  limit  his  liability  by  notice  to 
passengers,  such  as  was  given  in  this  case,  that  the  baggage  is  at 
their  own  risk.  This  must  now  be  taken  as  the  law  of  this  State, 
and  the  court  below  asserted  nothing  beyond  it." 

The  second  question  is  whether,  mider  the  known  course  of  the 
business  of  this  company,  in  carrying  passengers  and  their  baggage, 
these  defendants  are  liable  for  the  loss  of  the  very  large  amount  of 
French  silver  coins  placed  in  the  trunk  of  the  plaintiff  without  any 
information  or  notice  whatever  to  the  defendants  or  their  agents,  and 
contrary  to  their  express  prohibition. 

The  line  was  only,  a  passenger  line,  and  not  in  any  manner  a  freight 
line,  and  the  carrying  of  baggage  was  simply  a  consequence  of  the 
carrying  of  passengers.  The  question  therefore  is,  what  is  meant  by 
the  term  baggage  of  passengers ;  and  this  has  been  clearly  and  defi- 
nitely settled  in  New  York,  not  to  include  merchandise  at  aU,  nor 
bank-bills,  nor  gold  or  silver  coins  or  money,  particularly  if  the  sums 
are  large.  Silver,  which  is  carried  in  boxes  of  $1,000  each,  or  in  kegs 
of  larger  dimensions,  is  partictdarly  a  subject  of  freight,  and  liable 
not  only  to  the  ordinary  charges  for  valuable  articles,  but  is  also  often 
the  subject  of  insurance  by  the  carrier  himself,  and  is  very  generally 
carried  by  the  express  lines,  which  are  entirely  unconnected  with  the 
steamboat  and  railroad  companies. 

As  in  Orange  County  Bank  v.  Brown,  9  "Wendell,  85,  (1832,)  a 
large  sum  of  money  in  bank-bills,  in  an  ordinary  travelling  trunk,  was 
not  considered  as  included  under  the  term  baggage  so  as  to  render 
the  carrier  responsible  for  it.  So  in  Pardee  v.  Drew,  25  Wendell,  459, 
(1841,)  Nelson,  C.  J.,  confirming  his  decision  in  9  Wendell,  extended 
the  principle  of  non-liability  to  valuable  merchandise  placed  in  a 
trunk  and  carried  as  baggage ;  and  in  Hawkins  v.  Hoffman,  6  Hill,  586, 
(1844,)  the  present  chief  justice  of  New  York  said,  p.  589,  590,  spealc- 
ing  of  baggage,  "  It  neither  includes  money  nor  merchandise.  Orange 
County  Bank  v.  Brown,  9  Wendell,  85 ;  Pardee  v.  Drew,  25  lb.  459. 
It  was  suggested  in  the  first  case,  that  money  to  pay  travelling  expen- 
ses might  perhaps  be  included.  But  that  may,  I  think,  be  doubted. 
Men  usually  carry  money  to  pay  travelling  expenses  about  their 
persons,  and  not  in  their  trunks  or  boxes." 

"  It  is  undoubtedly  difficult  to  define  with  accuracy  what  shall  be 
deemed  baggage  within  the  rule  of  the  carrier's  liability.  I  do  not 
-intend  to  say,  that  the  articles  must  be  such  as  every  man  deems 
essential  to  his  comfort ;  for  some  men  carry  nothing  or  very  little 
with  them  when  they  travel,  while  others  consult  their  convenience 
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by  parrying  many  things.  Nor  do  I  intend  to  say,  that  the  rule  is 
confined  to  wearing  apparel,  brushes,  razors,  writing  apparatus,  and 
the  like,  which  most  persons  deem  indispensable.  If  one  has  books 
for  his  instruction  or  amusement  by  the  way,  or  carries  his  gun  or 
fishing-taclde,  they  would  undoubtedly  fall  within  the  term  baggage, 
because  they  are  usually  carried  as  such.  This  is,  I  think,  a  good 
test  for  determining  what  things  fall  within  the  rule." 

The  same  principle  is  stated  by  Willard,  J.,  in  Blanchard  v.  Isaacs, 
3  Barbour,  S.  C.  389,  (July  3, 1848,)  "  and  by  baggage  we  are  to  un- 
derstand such  articles  of  necessity  or  personal  convenience,  as  are 
usually  carried  by  passengers  for  their  personal  use,  and  not  merchan- 
dise or  other  valuables,  although  carried  in  the  trunks  of  passengers, 
which  are  not  designed  for  any  such  use,  but  for  other  purposes,  such 
as  sale  and  the  like.  Orange  County  Bank  v.  Brown,  9  Wend.  85 ; 
Pardee  v.  Drew,  25  lb.  459  ;  Hawkins  v.  Hoffman,  6  Hill,  586." 

The  same  principle  is  very  clearly  explained  by  Mi.  Justice  Daniel, 
in  the  New  Jersey  Steam  Navigation  Company  v.  Merchants  Bank, 
6  Howard,  416,  417,  (1848).  The  learned  judge  says,  «  Whilst  I  am 
impressed  with  the  strong  necessity  that  exists  for  guarding  against 
fraud  or  neglect  in  those  who,  by  holding  themselves  forth  as  fitted 
to  take  charge  of  the  lives,  the  health,  or  the  property  of  the  com- 
munity, thereby  invite  the  public  trust  and  reliance,  I  am  not  pre- 
pared to  say  that  there  can  be  no  limit  or  qualification  to  the  respon- 
sibility of  those  who  embark  in  these  or  similar  undertakings  —  limits 
which  may.  be  implied  from  the  inherent  nature  of  the  undertakings 
themselves,  or  whidh  may  result  from  express  stipulation.  It  seems 
to  me  undeniable,  that  a  carrier  may  select  the  particular  line  or  de- 
scription of  business  in  which  he  engages,  and  that  so  long  as  he  with 
good  faith  adheres  to  that  description,  he  cannot  be  responsible  for 
any  thing  beyond  or  inconsistent  with  it.  The  rule  which  makes  him 
an  insurer  against  everything  but  the  act  of  God  or  the  public  enemy, 
makes  him  an  insurer  as  to  performances  only  which  are.  consistent 
with  his  undertaking  as  carrier.  A  common  carrier  of  travellers  is 
bound  to  the  preservation  of  the  accustomed  baggage  of  the  traveller, 
because  of  the  known  custom  that  travellers  carry  with  them  articles 
for  their  comfort  and  accommodation,  and  the  price  for  which  the 
transportation  is  undertaken  is  graduated  on  that  presumption ;  but 
the  carrier  would  not  therefore  be  responsible  for  other  articles  of  ex- 
ttaordinary  value,  secretly' transported  upon  his  vehicle,  because  by 
this  secrecy  he  is  defrauded  of  a  compensation  commensurate  with 
the  value  of  the  subject  transported,  and  with  the  increased  hazard* 
to  which  it  is  attempted  to  commit  him  without  his  knowledge  or 
assent.     But  to  render  him  liable,  he  must  have  received  the  article 
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for  transportation,  and  it  must  be  a  subject  falling  fairly  within  the 
scope  of  his  engagement.  Within  this  range  he  is  an  insurer,  with 
the  exceptions  above  stated.  But  a  carrier  may,  in  a  given  case, 
be  exempted  from  liability  for  loss  without  fraud,  by  express  agree- 
ment with  the  person  for  whom  he  undertakes ;  for  I  cannot  even 
imagine  a  principle  creating  a  disability  in  a  particular  class  of  per- 
sons to  enter  into  a  contract  fra.ught  with  no  criminal  or  immoral  ele- 
ment— a  disability  indeed  extending  injuriously  to  others,  who  might 
find  it  materially  beneficial  to  make  a  contract  with  them." 

The  same  rule  prevails  in  Pennsylvania,  McGill  v.  Rowand,  3  Barr, 
451,  (1846,)  and  in  a  case  decided  by  his  honor.  Judge  Rogers,  at  nisi 
prius,  March  22, 1847,  of  Levinson  v.  The  Philadelphia  and  Trenton 
Railroad  Company..  See  also  Pudor  v.  Boston  and  Maine  Raikoad,, 
10  Law  Reporter,  117. 
.  All  baggage  accompanying  the  traveller  is  governed  by  the  same 
rul6s,  whether  it  be  the  amount  not  exceeding  fifty  pounds,  which  is 
included  in  the  regular  fare,  or  the  excess,  for  which  additional  fare  is 
paid. 

We  submit,  therefore,  that  the  defendants  are  not  liable  for-  this 
very  large  amount  of  money  carried  in  his  trunk  by  a  forward-deck 
passenger,  without  any  notice  or  information  whatever  of  its  presence 
to  the  defendants  or  their  agents. 

G.  Kemak  and  H.  M.  Phillips,  for  Baldauf,  the  defendant  in  error. 
—  The.  plaintiff  was  a  German,  ignorant  of  the  English  language, 
who  went  on  board  the  steamboat  Independence  at  New-  York,  to 
take  passage  to  Philadelphia.  He  had  with  him  several  trunks  and 
other  articles  not  in  trunks,  such  as  bedding,  kettles,  box,  &c.  &c. ; 
and  the  agent  of  the  company  on  board  or  the  steamboat,  after  weigh- 
ing out  fifty  pounds  of  baggage,  received  payment  from  the  passen- 
ger for  the  surplus  freight,  including  a  large  trunk  with  silver  money 
in  it,  which  was  lost,  and  for  the  value  of  this  the  verdict  was  given. 
The  whole  testimony  showed  that  it  was  the  invariable  custom  of 
the  company  to  allow  passengers  to  take  with  them  what  and  as 
much  as  they  pleased,  if  the  surplus,  over  fifty  pounds,  was  paid  for. 
By  the  advertisement  A,  it  will  be  seen  that  only  "  fifty  pounds  of 
baggage  will  .be  allowed  to  each  passenger,"  and  in  this  case,  the 
trunk  lost  was  not  baggage,  eo  nomine,  but  freight,  because  the  true 
construction  of  the  notice  is  prohibition  of  excess  to  a  passenger,  and 
not  a  refusal  to  carry  when  paid  for  beyond  the  price  of  a  personal 
passage.  Up  to  fifty  pounds,  the  luggage  of  a  passenger  is  taken  free 
of  charge  as  baggage,  but  beyond.that  weight,  it  is  taken  upon  pay- 
ment of  the  freight. 
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The  ticket  B.  it  is  clear  the  plaintiff  could  not  read  nor  understand, 
yet  it  is  urged  as  protecting  the  company  from  liability  for  loss. 

Upon  the  facts  of  the  case,  the  defendant  in  error  contends  that 
the  company  is  liable  either  as  carriers  or  bailees,  and  that  the  receipt 
of  money  for  the  transportation  of  the  trunk  made  them  responsible 
for.  its  safe  and  careful  delivery.  In  this  country  specie  is  the  only 
recognized  money,  and  certainly  a  traveller  may  take  that  with  him 
as  included  within  the  necessaries  which,  it  is  admitted,  are  protected 
by  the  law. 

The  plaintiff  in  error  raises  two  questions :  First,  as  to  the  special 
agreement  embodied  in  the  passenger-ticket,  or  receipt,  by  which  "  all 
baggage  is  at  the  risk  of  the  owner  thereof ;  the  proprietors  binding 
•themselves  to  no  charge  or  care  of  the  same  whatever,  either  express 
or  implied." 

A  passenger-ticket  is  a  thing .  known  to  us  all  as  a  smaU  piece  of 
pasteboard  with  something  printed  on  it,  generally  much  defaced; 
but  it  is  found  in  the  verdict  that  the  plaintiff  did  not  understand  the 
English  language ;  and  nothing  is  more  settled  by  the  law  than  that  a 
carrier,  to  excuse  himself  from  performance  of  the  duty  belonging 
to  his  calling,  must  prove  notice  to  the  passenger.  The  testimony  in. 
this  case,  and  the  finding,  show  this  was  pretty  much  an  emigrant  line, 
and  to  hold  the  doctrine  contended  for  contra,  would  be  to  subject  to 
impositions  those  who  are  least  able  to  look  out  for  themselves. 

An  agreement  may  be  made,  and  when  made,  is  undoubtedly  valid, 
for  a  party  may  waive  any  thing  for  his  own  benefit ;  but  the  cases 
cited  by  the  plaintiff  in  error  do  not  establish  the  exemption  of  the 
carrier,  excepting  where  there  is  direct  evidence  of  notice  to -the  pas- 
senger, and  the  consequent  •acceptance  of  the  terms.  Beekman  v. 
Shouse,  5  Rawle,  179;'  Laing  v.  Colder,  post,  p.  878;  Atwood  v. 
Reliance  Co.  9  Watts,  89;  Hollister  v.  Nowlen,  19  Wend.  234;  Cole 
V.  Goodwin,  lb.  251. 

In  the  case  of  the  N.  J.  Transportation  Company  v.  The  Mer- 
chants Bank,  6  Howard,  366,  Mr.  Justice  Nelson  says,  "  A  question 
has  been  made  whether  it  is  competent  for  the  carrier  to  restrict  his 
obligation  even  by  a  special  agreement.  It  was  very  fuUy  consid- 
ered in  the  case  of  Gould  v.  Hill,  2  HUl,  623,  and  the  conclusion  is 
arrived  at  that  he  could  not.  See  also  Hollister  v.  Nowlen,  and  Cole 
V.  Goodwin,  19  Wend."  He  goes  on  to  say  of  the  carrier,  "  He  is  in 
the  exercise  of  a  sort  of  public  office,  and  has  public  duties  to  per- 
form, from  which  he  should  not  be  permitted  to  exonerate  himself 
without  the  assent  of  the  parties  concerned.  And  this  is  not  to  be 
implied  or  inferred  from  a  general  notice  to  the  public,  limiting  his 
obligation,  which  niay  or  may  not  be  assented  to.     He  is  bound  to 
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receive  and  carry  all  the  goods  offered  for  transportation,  subject  to 
all  the  responsibilities  incident  to  his  employment,  and  is  liable  to  an 
action  in  case  of  a  refusal.  And  we  agree  with  the  court  in  the  case 
of  Hollister  v.  Nowlen,  that,  if  any  implication  is  to  be  indulged 
from  the  delivery  of  the  goods  under  the  general  notice,  it  is  as  strong 
that  the  owner  intended  to  insist  upon  his  rights  and  the  duties  of 
the  carrier,  as  it  is  that  he  assented  to  their  qualification. 

"  The  burden  of  proof  lies  on  the  carrier,  and  nothing  short  of  an 
express  stipulation  by  parol  or  in  Writing  should  be  permitted  to  dis- 
charge him  from  duties  which  the  law  has  annexed  to  his  employ- 
ment. The  exemption  from  these  duties  should  not  depend  upon 
implication  or  inference,  founded  on  doubtful  and  conflicting  evi- 
dence ;  but  should  be  specific  and  certain,  leaving  no  room  for  con- 
troversy between  the  parties." 

Angell,  in  his  treatise  on  the  Law  of  Carriers,  assumes  the  law  to 
be  as  settled  in  Hollister  v.  Nowleri,  and  the  N.  J.  Trans.  Co.  v.  The 
Merchants  Bank,  §  237,  238,  239,  referring  to  Gould  v.  Hill,  2  Hill, 
N.  Y.  623 ;  and  Mr.  Angell  adds,  «  The  reasoning  of  chief  justice 
Gibson,  in  Atwood  v.  Reliance  Co.  9  Watts,  87,  was  to  thfe  same 
effect,  though  the  question  was  not  decided." 

.  In  Fish  V.  Eoss,  2  Kell.  349,  it  was  held  that  notices,  receipts,  and 
contracts,  in  restriction  of  the  liability  of  a  common  carrier  as  known 
and  enforced  in  1776,  are  void,  because  they  contravene  the  policy  of 
law. 

To  the  same  effect  are  Bennett  v.  Button,"  10  N.  H.  187 ;  Bean  v. 
Green,  3  Fair.  422 ;  Thomas  v.  Boston  and  Providence  R.  Co.  1  Am. 
Rail.  Cas.  403. 

In  2  Greenleaf's  Ev.  §  215, .it  is  said,."  The  right  of  a  common  car- 
rier by  general  notice  to  limit,  restrict,  or  avoid  the  liability  devolved 
on  him  by  the  common  law,  on  the  most  salutary  grounds  of  public 
policy,  has  been  denied  in  American  courts,  after  the  most  elaborate 
consideration." 

That  the  burden  of  proof  is  on  the  carrier  to  show  that  the  person 
with  whom  he  deals  is  fuUy  informed  of  the  terms  and  effect  of  the 
notice,  is  established  in  Story  on  Bailments,  §  558,  560 ;  Angell  on 
Carriers,  §  247 ;  2  Green.  Ev.  §  216 ;  Brooke  v.  Pickwick,  4  Bing.  R. 
218 ;  Kerr  v.  Willan,  2  Starkie,  53 ;  and  Hollister  v.  Nowlen,  and 
Cole  V.  Goodwin,  already  cited. 

And  where  notice  at  the  office  has  been  generally  held  sufficient,  it 
is  not  so,  says  Davis  v.  Willan,  2  Stark.  R.  279,  where  the  party  who 
delivers  the  goods  cannot  read. 

Now  while  it  may  be  conceded  that  a  carrier  can  in  Pennsylvania 
restrict  his  liability,  it  is  certain  that  this  doctrine  -has  been  most  re- 
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luctantly  recognized,  and  will  be  confined  to  cases  of  notice  or  agree- 
mentj  express  or  implied.  In  the  present  case,  knowledge  of  the  party 
is  negatived  by  the  verdict,  and  it  would  be  an  abuse  of  terms  to  call 
the  ticket  or  advertisement  notice  per  se,  the  verdict  finding  specially 
that  it  was  otherwise. 

The  secorid  point  of  the  plaintiff  in  error  assumes  too  much :  neither 
the  evidence  nor  the  verdict  justifies  the  assertion  that  "  it  was  con- 
trary to  prohibition,"  or  that  it  was  "without  notice:"  it  is  a  petitio 
.principii,  for  it  is  a  part  of  the  very  question  for  present  decision.  It 
is  true  that  one  of  their  witnesses  said,  "  The  instructions  of  the  com- 
pany to  me  as  conductor  were  to  carry  passengers  and  baggage  alone, 
merchandise  excluded;"  but  it  was  also  in  proof  that  the  hands 
weighing  the  trunk  said  "there  must  be  money  in  it." 

It  has  been  already  said  that  this  was  not  baggage  as  such,  because 
it  was  separated  from  the  passenger  by  separate  payment.  All  the 
books  assert  that  a  carrier  is  liable  for'  care  of  baggage,  although  not 
paid  for,  because  it  is  included  in  a  passenger's  fare ;  by  a  parity  of 
reasoning,  once  separated  from  the  passenger,  its  carriage  paid  for,  and 
its  control  taken  from  its  owner,  does  it  not  become  something  other 
than  ordinary  baggage,  and  does  not  the  taking  it  make  the  party  lia- 
ble, either  as  carrier  or  bailee  for  hire  ?  ,It  is  immaterial  which,  in 
this  case. 

The  authorities  relating  to  the  first  point  show  that  a  carrier's  no- 
tice, to  be  available  to  him,  must  be  express  and  unambiguous,  as 
well  as  direct  to  the  party.  In  the  present  case,  it  at  best  amounts  to 
a  refusal  to  carry  more  than  fifty  pounds,  which  was  the  foundation 
of  the  new  contract,  for  which  the  plaintiff"  paid  and  the  defendants 
received,  as  stated  in  the  special  -verdict.  The  weight  of  money  in 
the  trunk,  over  1,700  ounces,  sufficiently  indicated  that  it  was  not 
wearing  apparel,  and  the  jury  have  found  that  its  weight  was  paid 
for  and  the  (defendants')  agents  did  take  charge  thereof.  We  then 
assert  the  broad  doctrine  of  a  general  liability  for  all  they  carry,  (un- 
less in  cases  of  fraud  or  intended  concealment  amounting  thereto,) 
and  as  the  verdict  finds  that  the  trunk  was  lost,  that  is  in  itself  evi- 
dence of  gross  negligence,  which  would  overcome  any  notice  or  re- 
striction. 

Next,  may  pot  the  money  of  a  passenger  be  considered  as  baggage? 
The  advertisement  saying  that  wearing  apparel  only  is  included  in' 
that  term,  is  not  set  up,  as  so  limiting  it,  nor  ought  it  to  be,  in  defi- 
ance of  the  express  proof  of  plaintiff's  ignorance  of  any  such  adver- 
tisement. Coin  is  the  only  recognized  money ;  paper  currency  is  an 
excrescence,  which  may  at  any  time  be  lopped  off,  and  therefore  the 
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case  must  be  considered  with  reference  to  money  known  to  the  law, 
coin  being  exclusively  such.  To  say  that  a  passenger  carrier  is  not 
liable  for  such,  or  that  he  may  refuse  to  talte  it,  is  greatly  to  abridge 
the  convenience  and  facilities  for  travelling,  because,  as  was  remarked 
by  Justice  Bell,  in  Laing  v.  Calder,  "  the  carrier  is  one  whom,  in  a 
vast  majority  of  instances,  he  cannot  but  choose  to  employ;"- and 
especially  would  this  be  the  case  in  regard  to  emigrants,  whom  and 
whose  money  it  is  the  policy  of  the  country  to  invite. 

The  case  of  the  Orange  County  Bank  v.  Brown  was  for  the  loss 
of  eleven, thousand  dollars,  in  bank-bills,  (\yhich  are  not  money,  but 
promissory  notes,)  and  they,  it  was  held,  were  not  included  in  the 
term  baggage;  but  money  for  travelling  expenses  was  included, 
though  not  a  large  sum,  as  in  this  case,  taken  for  the  mere  purpose 
of  transportation  :  the  judge  said  that  the  conduct  of  the  plaintiff's 
agent  was  a  virtual  concealment  as  to  the  money,  that  "  his  represen- 
tation of  his  trunk  and  the  contents  as  baggage  was  not  a  fair  one, 
and  was  calculated  to  deceive  the  captain."  The  plaintiff  in  that 
case  was  a  bank  and  not  a  passenger. 

Phillips  w.  Earle,  8  Pick.  182:  the  owner  is  not  bound  to 'disclose 
the  nature  or  value  of  the  goods ;  but  if  he  is  inquired  of  by  the 
carrier,  he  must  answer  truly.     So,  too,  4  Bing.  R.  218. 

The  cases  cited  by  plaintiff  in  error  fail  to  establish  "that  the  money 
of  a  passenger,  carried  for  his  own  use,  may  not  be  included  as  bag- 
gage, and  a  contrary  deduction  may  fairly  be  made  from  them.  In 
the  case  of  Hawkins  v.  Hoffman,  the  judge  expressly  says  thalt  bag- 
gage is  not  confined  to  wearing  apparel.  So,  too,  in  Blanchard  v. 
Isaacs,  baggage  is  considered  as  only  that  which  is  paid  for  by  the 
passenger's  fare,  and  it  excludes,  as  such,  things  not  carried  for  the 
passenger's  personal  use,  but  for  other  purposes,  such  as  a  sale. 

In  the  N.  J.  Trans.  Co.  v.  Merchants  Bank,  Justice  Nelson  puts  it 
upon  the  ground  of  fraud ;  while  in  the  case  cited  by  the  plaintiff  in 
error,  McGill  v.  Rowland,  3  Barr,  451,  Mr.  Justice  Rogers  said,  "  Nor 
is.it  very  obvious  in  what  manner  the  court  can  restrict  the  quantity 
or  value  of  the  articles  that  may  be  deemed  either  proper  or  useful 
for  their  ordinary  purposes..  In  the  nature  of  things,  it  is  susceptible 
of  no  precise  .or  definite  rule,  and  when  there  is  an  attempt  to  abuse 
the  privilege,  we  must  rely  upon  the  integrity  and  intelligence  of  the 
•jury  to  apply  the  proper  corrective."  In  that  case  the  plaintiff  recov- 
ered for  the  loss  of  valuable  jewelry,  proved  by  the  plaintiff's  wife. 

The  case  of  Levinson  v.  The  Philadelphia  and  Trenton  Railroad 
Co.  N.  P.  1847,  was  the  case  of  a  txavelling  jeweller,  who  carried  his 
store  goods  in  his  trunk. 
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The  case  of  Pudor  v.  Boston  and  Maine  Railroad  Co.  related  to 
the  admissibility  of  the  plaintiff's  testimony,  and  has  no  bearing  on 
this  point. 

Beekman  v.  Shouse,  and  Atwood  v.  Reliance,  are  again  cited  in 
favor  of  the  defendant  in  error  upon  this  second  point. 

We  submit,  therefore,  that  the  lost  trunk  was  not  baggage,  or,  even 
if  it  were  so,  that  the  defendants  are  liable ;  and  that  the  judgment 
of  the  court  below  ought  to  be  affirmed.  A  contrary  doctrine,  it  is 
sjiggested,  would  be  impolitic  and  promotive  of  carelessness  or  dis- 
honesty, and  would  be  withdrawing  the  wholesome  protection  of  the 
law  from  travellers,  the  impositions  upon  whom,  in  all  ages  and  coun- 
tries, have  become  matters  of  by-word. 

The  opinion  of  the  court,  by  Rogers,  J.,  was  filed  May  16. 

RoGEES,  J.  —  The  general  rule,  according  to  the  well-settled  princi- 
ples of  the  common  law,  is,  that  a  common  .carrier  is  an  insurer 
against  every  thing  but  the  act  of  God  or  the  .public  enemy.  In 
Pennsylvania,  however,  it  is  ruled,  not  without  great  reluctance,  that 
his  common  law  responsibility  may  be  limited  or  abridged  by  the 
special  terms  of  the  acceptance  of  the  goods.  It  is  decided,  it  may 
be  limited  by  a  general  notice  that  the  baggage  of  a  passenger  is  at 
the  risk  of  the  owner,  provided  the  terms  of  the  notice  are  clear  and 
explicit,  not  liable  to  the  charge  of  ambiguity  or  doubt;  and  provided 
further,  which  is  indispensable,  the  notice  is  brought  home  to  the  em- 
ployer. These  principles  are  distinctly  recognized  in  Beekman  v. 
Shouse,  5  Rawle,  189  ;  in  Bingham  v.- Rogers,  6  W.  &  Ser.  500 ;  and 
Laing  v.  Calder,  post,  p.  378.  On  the  ticket  given  to  the  plaintiff,  as 
is  found  by  the  special  verdict,  notice  is  given  that  all  baggage  is  at 
the  risk  of  the  owner,  the  proprietors  binding  themselves  to  no  cheirge 
or  care  of  the  same  whatever,  either  express  or  implied.  It  is  truly 
said  by  Burrough,  J.,  in  Duff  v.  Budd,  3  B.  &  B.  177,  that  carriers  are 
constantly  endeavoring  to  narrow  their  responsibility,  and  to  creep 
out  of  their  duties,  and  that  he  is  not  singular  in  thinking  that  their 
endeavors  ought  not  to  be  favored.'  Of  the  soundness  of  this  remark, 
this  case  affords  a  striking  example.  The  company  not  only  declare 
that  the  baggage  is  to  be  at  the  risk  of  the .  passenger,  but  they 
attempt  to  discharge  themselves  from'  all  charge  or  care  of  it  what- 
ever. The  proprietors  say  they  bind  themselves  to  no  charge  or  care 
of  the  same  whatever,  either  express  or  implied.  There  is  a  plain 
endeavor  to  shirk  all  responsibility  whatever,  even  to  the  misconduct 
of  their  own  agents,  and  to  avoid  the  duty  which  the  law  casts  upon 
them,  to  provide  places  for  the  safe  custody  of  the  goods,  and  persons 
whose  business  it  is  to  take  charge  of  such  articles  as  are  committed 
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to  their  care.  They  undertake  to  carry  for  hire,  and,  by  the  very  na- 
ture of  their  employment,  to  bestow,  for  the  preservation  of  the  goods, 
at  least  the  ordinary  care  of  a  bailee  for  hire.  From  this  duty  I  have 
no  hesitation  in  saying  they  cannot  discharge  themselves,  even  by  a 
special  agreement  with  the  owner.  Such  a  stipulation  would  be  void, 
being  against  the  policy  of  the  law.  There  is  no  principle  in  the  law 
better  settled  than  that  whatever  *has  an  obvious  tendency  to  encour- 
age guilty  negligence,  fraud,  or  crime,  is  contrary  to  public  policy. 
Such,  in  the  very  nature  of  things,  would  be  the  consequence  of  allow-' 
ing  the  common  carrier  to  throw  off  the  obligation,  which  the  law  im- 
poses upon  him,  of  taking  at  least  ordinary  care  of  the  baggage  or 
other  goods  of  a  passenger.  Under  such  a  regulation  no  man's  prop- 
erty would  be  safe.  Cole  v.  Goodwin,  19  Wend.  251,  The  special 
verdict  finds  that  the  trunk  contaming  _  the  silver  coins,  five  franc 
pieces,  and  certain  articles  of  wearmg  apparel,  was  delivered  to  the 
conductor  or  other  agent  of  defendants,  on  board  of  the  boat ;  that 
the  extra  weight  of  plaintiff's  baggage,  including  the  trunk,  was  paid 
for,  and  the  agents  took  charge  of  it ;  that  the  trunk  was  lost,  and  not 
delivered  to  the  plaintiff  on  his  arrival  at  Philadelphia,  the  place  of 
destination,  oi*  at  any  time  thereafter.  The  verdict  omits  to  find 
when  it  was  lost,  or  how  it  was  lost.  As  we  are  without  proof  on 
this  point,  the  legal  inference  is,  it  was  lost  or  mislaid  in  consequence 
of  the  negligence,  or  it  may  be  fraud,  of  the  defendants'  agents.  This 
would  render  the  defendants  liable,  notwithstanding  notice  had  been 
brought  home  to  the  plaintiffs.  .It  is  proper  here  to  remark  that 
neither  concealment  nor  fraud  can  be  imputed  to  the  plaintiff.  He 
was  not  bound  to  disclose  the  nature  or  value  of  the  goods,  unless 
inquired  of  by  the  carrier:  in  which  case  he  must  answer  truly. 
Phillips  V.  Earle,  8  Pick.  182 ;  4  Bing.  R.  218 ;  Relf  v.  Rapp,  3  W.  & 
Ser.  21. 

Although  he  may  limit  the  extent  of  his  liability,  yet  the  authori- 
ties are  uniform  that  to  discharge  the  carrier  from  responsibility,  it  is 
necessary  to  show  clearly  that  the  person  with  whom  he  deals  is  fully 
informed  of  the  terms  and  effect  ol  the  notice.  The  exemption  goes 
on  the  ground  of  a  contract  express  or  implied.  Angell  on  Carriers, 
§  247 ;  2  Green.  Ev.  §  216 ;  Brookes  v.  Pickwick,  4  Bing.  R.  218 ;  Kerr 
V.  Miller,  2  Starkie,  53 ;  Cole  v.  Goodwin,  19  Wend.  251 ;  Hollister 
V.  Nowlen,  lb.  234. 

The  facts  found  by  the  jury  negative  the  idea  of  such  a  notice  as 
amounts  to  a  special  contract.  The  plaintiff  was  a  German,  whoUy 
ignorant  of  the  English  language.  It  is  therefore  a  case  of  a  passen- 
ger uninformed  of  the  terms  and  conditions  of  the  notice  appended 
to  the  ticket  on  which  the  defendants  rely  for  protection.     The  case 
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of  Davis  V.  Willan,  2  Stark.  R.  279,  rules  that  a  notice  at  tlie  office, 
when  the  party  who  delivers  the  goods  cannot  read,  does  not  change 
the  liability  of  the  carrier.  That  case  is  in  principle  identical  with 
this.  It,  in  truth,  would  be  absurd  to  hold,  under  the  circumstances, 
the  company  exempted  from'  their  common  law  responsibilities,  on 
the  foot  of  a  special  or  express  cbptract,  when  he  was  ignorant  of  the 
terms  of  the  proposed  agreement.  Granting  that  tickets  in  any  case, 
without  more,  may  be  considered  as  evidence  of  a  special  agreement,  it 
is  surely  not  exacting  too  much  to  require  the  carrier  to  have  his 
tickets  printed,  and  his  advertisemfents  made  in  a  language  which  the 
passenger  can  understand,  or  that  he  should  be  required  to  explain  to 
him  the  nature  and  effect  of  the  proposed  agreement.  Although  it 
may  be  granted  that  in  this  State  a  carrier  may  limit  his  responsi- 
bility, yet  this  principle  has  been  reluctantly  recognized,  and  must  be 
confined  to  cases  of  special  contract  express  or  at  least  implied.  The 
knowledge  of  the  plaintiff  of  the  contents  of  the  notice,  is  negatived 
by  the  verdict.  It  is  substantially  found  the  plaintiff  had  no  notice 
that  his  goods  were  carried  at  his  own  risk.  In  the  absence  of  aU 
proof  of  notice,  the  plaintiff  had  a  right  to  rely  on  the  common  law 
responsibility  of  the  carrier.  The  jury  find  that  the  extra  weight  of 
the  plaintiff's  baggage,  including  the  trunk  in  which  the  specie  was 
placed,  was  paid  for  by  the  plaintiff,  and  the  agents  of  the  company 
had  charge  of  it. 

Whether  the  specie  is  to  be  viewed  as  baggage  or  freight  we  con 
ceive  to  be  immaterial ;  for  whether  it  be  the  one  or  the  other,  the 
defendants  are  clearly  liable  on  two  grounds ;  first,  because  they  have 
failed  to  prove  the  nature  and  manner  of  the  loss  ;  and  second,  be- 
cause they  have  also  failed  to  bring  home  knowledge  of  the  limita 
tions  and  restrictions  contained  in  their  notice  to  the  plaintiff.  This 
renders  them  liable  on  the  rule  of  the  common  law,  as  insurers 
against  all  losses  except  those  occasioned  by  the  act  of  God  and  the 
king's  enemies. 

Jud^tent  affirmed.. 
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BaocKBT  V.  The  Ohio  and  Pennsylvania-  Eailkoad  Company.^ 

Western  District,  December  Term,  1850. 

Right  of  Company  to  remove  Buildings  vmder  Charter. 

The  right  to  enter  upon  land,  and  to  appropriate  as  much  thereof  as  may  be  necessary  for 
its  railroad,  granted  to  the  Ohio  and  PennsylTania  Railroad  Company,  by  the  Ohio  act, 
adopted  by  the  Pennsylvania  act  of  1 1th  April,  1848,  includes  the  right  to  remove  a 
dwelling-house. 

« 

Cektiorari  to  the  common  pleas  of  Beaver  county. 

An  act  of  appropriation  and  description  of  the  lands  ^nd  tene- 
ments of  Brocket,  intended  to  be  taken,  was- filed  on  the  part  of  the 
Ohio  and  Pennsylvania  Railroad  Company.  Appraisers  were  ap- 
pointed, whose  report  was  set  aside  and  new  appraisers  appointed. 
They  reported  that  they  met,  &c.,  and  after  being  duly  sworn,  and 
after  hearing  the  testimony,  do  appraise  and  assess  the  dam- 
ages to  the  property  of  the  defendant  (Brocket)  at  $500,  and  bene- 
fits none.   , 

The  proceeding  was  had  under  the  9th  section  of  the  Ohio  act, 
chartering  the  company.  The  act  was  adopted  by  the  legislature  of 
Pennsylvania.     See  act  in  the  Pamphlet  Laws  of  1849,  p.  754,  &c. 

The  9th  section  provides,  that  "  such  corporation  is  authorized  to 
enter  upon  any  land  for  the  purpose  of  examining  and  surveying  its 
railroad  line,  and  may  appropria:te  as  much  thereof  as  may  be  deemed 
necessary  for  its  railroad,  including  necessary  side  tracks,  depots, 
work-shops,  and  water  stations,  materials  for  construction,  except 
timber,  a  right  of  way  over  adjacent  lands,  &c.  The  company  are 
also  authorized  to  purchase  any  such  lands,  or  interest  of  the  owner 
of  such  land,  or  in  case  the  same  is  owned  by  a  peirson  insane,  or  an 
infant,  at  a  price  to.  be  agreed  upon  by  the  guardian  or  parent  of 
such  insane  person,  or  infant,  if  the  same  shall  be  approved  by  the 
court  in  which  the  description  shall  be  filed.  The  award  of  the  arbi- 
trators appointed,  as  to  the  matter  of  damages,  may  be  reviewed  by 
the  court,  on  written  exceptions  filed  by  either  party ;  and  the  court 
shall  take  such  order  therein,  as  right  and  justice  may  require,  by 
ordering  a  new  appraisement,  on  good  cause  shown,"  &c. 
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'  Exceptions  were  filed  on  the  part  of  Brocket,  which  were  subse- 
quently overruled.     Certiorari  filed. 

The  material  errors  assigned  were :  —  That  the  court  erred  in  over- 
ruling the  third  exception,  which  was,  that  the  Railroad  Company- 
have  no  authority,  by  their  charter  or  otherwise,  to  remove  or  take  oflF 
the  dwelling-house  or  out-buUdings,  or  disturb  the  owner  or  the  in- 
habitants thereof,  by  removing  or  taking  off  the  same,  without  the 
consent  of  the  said  owner,  or  inhabitants  therein. 

The  court  erred  in  not  submitting  the  case  to  a  jury  of  the  county 
to  assess  the  damages  on  the  firs't  report  of  appraisers,  instead  of 
ordering  and  appointing  a  second  set  for  that  purpose. 

Shannon,  for  plaintiff  in  error,  contended,  that  the  term  land,  in  the 
act,  does  not  include  buildings  or  tenements ;  that  it  is  a  term  of  art, 
and  to  be  construed  strictly ;  and  that,  technically,  it  means  ground ; 
and  that,  under  this  term,  the  company  could  hot,  in  constructing 
their  road,  remove  a  dwelling-house.  That  if  a  house  is  taken,  it 
could  not  be  returned,  if  the  route  of  the  road  be  changed ;  also,  that 
other  roads  are  restricted  from  passing  through  dwelling-houses ;  3 
Peters'  Dig.  212 ;  1  Baldwin,  215,  216 ;  U.  S.  Law  Jour.  43,  44 ; 
Philadephia  and  Trenton  R.  Co.  ante,  p.  269 ;  2  Kent,  299  ;  1  Black. 
136 ;  2  lb.  5  and  198.  The  trial  by  jury  is  a  fundamental  law,  made 
sacred  by  the  constitution,  and  cannot  be  legislated  away ;  and  if  the 
legislative,  act  impugns  constitutional  principle,  the  act  must  give 
way  and  be  rejected  on  the  score  of  repugnance.  2  Dal.  309.  Hence, 
the  court  beloW  exceederd  their  jurisdiction  by  ordering  a  second  ap- 
praisal^ i'nstead  of  submitting  the  case  to  a  jury  of  the  county,  to 
assess  the  damages  as  desired  by  the  defendant  below.  Philadelphia 
and  Reading  R.  Co.  v.  GUson,  ante,  p.  181. 

Agnew,  for  the  company.  That  the  term  land  includes  not  only 
the  face  of  the  CEirth,  but  every  thing  under  it  or  over  it.  That  the 
right  to  have  the  compensation  ascertained  by  another  mode  than  by 
a  jury  is  not  to  be  questioned.  To  deny  it  would  overturn  the  whole 
system  of  road  law,  as  well  as  the  proceedings  where  property  has 
been  taken,  under  numerous  special  acts,  for  public  use.  That  a  dis- 
tinction exists  between  the  taking  of  property  for  public  use,  ai^d  the 
act  of  depriving  a  citizen  of  his  rights.  The  former  is  the  exercise 
of  sovereign  power  in  the  State,  subject  to  which  the  citizen  holds 
his  rights,  and  impHes  a  mere  exchange  of  one  thing  for  another. 
Deprivation  implies  loss,  and  involves  the  idea  of  forfeiture,  and 
without  compensation.  Hence  they  are  the  subject  of  distinct  and 
independent  provisions  in  the  declaration  of  rights.  Constitution, 
9  art.,  sec.  9  and  10 ;  also  art.  7,  sec.  4.      '  * 
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The  right  of  eminent  domain,  or  inherent  sovereign  power,  is  plea- 
.ary,  and  subject  to  no  restrictions  except  those  expressly  imposed; 
which  are,  that  the  object  shall  be  a  public  one,  and  that  compensa- 
tion shall  be  made.  But  the  mode  of  making  compensation  is 
nowhere  prescribed,  and  is  consequently  left  to  the  discretion  and 
justice  of  the  legislature.  Pittsburgh  v.  Scott,  1  Barr,  314 ;  Men. 
Nav.  Co.  V.  Coons,  6  W.  &  Ser.  113 ;  Baldwin  R.  221,  222. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J.  This  is  a  question  not  of  power,  but  of  intention. 
The  constitution  subjects  all  private  property  without  distinction  to 
public  use ;  and  a  dwelling-house  may  be  taken  for  it  as  legitimately 
as  a  forest  or  a  field.  Had  not  the  Pea  Patch  Island  in  the  Delaware 
.  been  previously  purchased  by  the  United  States,  it  might  have  been 
adversely  taken  for  the  site  of  the  present  fortress,  and  the  buildings 
on  it  might  have  been  demolished.  Houses  are  often  taken  down  to 
make  way  for  streets ;  and  in  this  city,  two  thoroughfares  have  been 
opened  through  blocks  of  houses  to  a  neighboring  street.  In  Phila- 
delphia, the  occtirrence  of  such  things  is  frequent.  What  is  more  to 
the  purpose,  the  State  raiboad  from  that  city  to  Columbia,  passes 
diagonally  through  blocks  of  houses  in  the  city  of  Lancaster.  The 
single  question,  therefore,  is  whether  the  word  land,  in  this  joint 
act  of  incorporation,  is  to  have  its  legal  meaning,  or,  if  there  bo  a 
difference,  its  popular  one. 

The  jurisprudence  of  the  enacting  States  is  based  upon  the  com- 
mon law  of  England,  whose  rules  of  interpretation  are  our  rules; 
and  it  is  text-book  law,  that  terms  of  art  in  a  statute  or  a  deed  are  to 
be  taken  in  their  technical  sense,  because  they  have  a  definite  mean- 
ing, which  is  supposed  to  have  been  understood  by  those  who  were, 
or  ought  to  have  been,  learned  in  the  law.  In  England,  every  act  of 
Parliament,  as  well  as  every  conveyance,  is  drawn  by  counsel.  The 
word  land,  both  there  and  here,  is  a  term  of  art,  and  the  most  com- 
prehensive one  that  could  be  applied  to  the  subject  of  a  grant.  Lord 
Coke  says  that  it  is  nomen generalissimum;  that  it  includes  every  thing 
fixed  to  the  ground,  and  every  thing  above  or  below  the  surface  of  it ; 
that  it  comprehends  castles,  houses,  and  other  buildings ;  and  that, 
not  only  the  soil,  but  every  thing  in  it  or  on  it,  passes  by  it.  It,  there- 
fore,' distinctly  includes  a  mansion,  when  its  generality  is  not  re- 
strained by  the  context. 

But  the  other  provisions  in  the  section  in  which  it  occurs,  have 
nothing  to  show  that  the  word  was  used  in  a  peculiar  sense.  They 
authorize  the  company  to  enter  on  land,  and  appropriate  as  much 
of  it,  « except  timber,"  as  may  be  necessary  for  its  purposes ;  and 
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why  an  exception,  if  the  word  land  was  not  supposed  to  embrace 
every  thing  else  ?  The  expression  of  one  thing  is  the  exclusion  of 
another ;  and  consequently  no  further  exception  was  intended.  The 
Word  premises,  which  includes  every  part  and  parcel  of  a  messuage, 
is  used  in  the  section  as  its  synonyme ;  and  the  term  property,  which 
is  a  very  general  one,  is  used  in  the  same  sense.  The  company  is 
authorized  to  purchase  the  land,  or  interest  -of  an  infant  or  insane 
■person  from  his  guardian  or  committee ;  or  to  take  it,  in  case  of  a 
disagreement,  by  an  act  of  appropriation.  It  can  take  without  agree- 
ment whatever  it  can  take  with  it ;  and  no  one  wiU  doubt  that  a 
guardian  or  committee,  thus-  authorized,  might  sell  a  dwelling-house. 
It  was  evidently  the  purpose  of  the  framers  of  the  act  to  put  into  the 
company's  hands  every  means,  without  restriction,  that  might  con- 
duce to  the  perfection  of  the  work. 

If,  then,  the  general  effect  of  this  technical  word  is  not  restrained 
by  express  provision,  or  necessary  implication  in  the  context,  what 
reason  is  there  to  think  that  dwellings  were  intended  to  be  excepted 
from  the  effect  of  it?  'The  joint  act  of  incorporation  is  not  only  a 
contract  with  the  company,  but  a  compact  between  the  States  that 
are  parties  to  it ;  and  it  is  not  to  be  supposed  that .  private  interests 
would  be  allowed  to  stand  in  the  way  of  the  greatest  thoroughfare  in 
the  world ;  and  one  by  which  the  vaHey  of  the  Mississippi  and  the 
cities  of  the  seaboard  must  be  infinitely  benefited.  The  charter  is 
not  to  be  compared  with  the  charter  from  an  individual  .State ;  it  is 
to  be  liberally  construed  with  reference  to  the  magnitude  of  the  en- 
terprise, by  giving  the  company  the  necessary  means  to  accomplish 
the  purposes  of  its  creation.  Like  a  treaty,  it  is  the  law  of  the  con- 
tracting States,  without  being  -subject  to  interpretation  by  the  local 
us?iges  of  either.  The  same  construction  of  it  must  be  made  in 
both. 

But  if  that  were  otherwise,  the  consequence  would  be  the  same ; 
for  we  know  of  no  legislative  or  popular  interpretation  of  the  word, 
that  would  restrain  the  meaning  of  it.  On  the  contrary,  our  legisla- 
tion has  been  consistent  with  the  broadest  use  of  it.  Power  to  inter- 
fere with  houses,  churches,  or  burying-grounds,  was  expressly  with- 
held from  the  Central  Railroad  Company,  and  sometimes,  but  not 
always,  it  has  been  withheld  from  the  turnpike  and  canal  companies. 
It  was  not  withheld  from  the  canal  commissioners,  in  laying  the  State 
railroad  and  canals ;  and  so  far  as  legislative  interpretation  goes,,  it 
shows  that  express  exemption  was  thought  necessary  where  it  was^ 
intended;  and  that  no  pervading  prejudice  has  been  felt  for  the  invio- 
lability of  the  citizen's  castle.  The  abodes  of  the  living  are  not 
more  inviolable  than' the   abodes  of  the  dead;   yet  thousands-  of 
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human  bones  lie  beneath  the  walks  and  alleys  of  Washington  Square 
in  Philadelphia,  once  its  Potter's  Field,  now  its  most  frequented 
pleasure-ground.  If  a  cemetery  cannot  impede  the  march  of  im- 
provement for  purposes  of  recreation,  how  can  the  owner  of  a  cottage 
expect  that  it  wiU  impede  a  work  of  necessity  ?  The  legislation  of 
a  country  necessarily  takes  its  tone  from  the  temper  and  the  necessi- 
ties of  the  age.  A  house,  a  church,  a  grave-yard,  or  any  thing  else^ 
may  be  conveniently  privileged  in  an  act  to  incorporate  a  turnpike  or- 
a  canal  company,  because  it  may  be  avoided  without  lessening  the 
usefidness  of  the  work ;  but  every  deflection  from  a  right  line  in  the 
bed  of  a  railroad,  is  proportionately  productive  of  danger  to  property 
and  life.  It  is  indispensable  to  safety  and  speed  that  the  route  of  it 
be  as  direct  as  the  surface  of  the  country  will  permit ;  but  they  could 
not  be  attained  in  a  settled  country,  if  every  hovel  or  house  were  priv- 
ileged ;  and  thus  a  quasi  national  work,  intended  for  posterity,  might 
be  botched  through  a  respect  for  the  sacredness  of  temporary  erec- 
tions. The  course  of  a  railroad  might  be  insuperably  obstructed  by 
the  obstinacy  of  a  proprietor  in  the  gorge  of  'a  mountain,  or  the  pass 
be  made,  at  least,  diflicult  and  dangerous.  A  mangled  passenger, 
inquiring  the  reason  of  a  deflection,  when  the  cause  of  it  had  disap- 
peared, might  be  told  of  our  infinite  respect  for  property  at  the  ex- 
pense of  safety ;  but  the  information  would  neither  ease  his'pain  nor 
set  his  leg. 

Abuse  of  the  company's  power  in  the  exercise  of  it,  is  remedial  or 
imaginary.  Every  delegated  power  may  be  abused,  but  it  follows 
not  that  power  must  not  be  delegated.  It  is  incredible  that  the  di- 
rectors would  turn  a  family  out  of  doors  at  an  inclement  season,  and 
incur  personal  liability,  to  show  their  authority,  for  the  abuse  of  which 
they  would  bdbome  trespassers  from  th^  beginning;  while  the  assess- 
ors of  compensation,  would  incline  to  make  the  company  itsislf  smart 
for  it.  It  is  idle  to  suppose  that  a  dweUing-house  will  be  removed 
unnecessarily  or  wantonly.  A  proprietor's  family  is  dealt  with  ten- 
derly, to  prevent  a  pretext  for  swelling  the  cotnpensation.  A  com- 
pany's injury  to  private  property  is  considered  a  windfall,  and  the 
■  proprietor  never  fails  to  get  out  of  it  at  least  all  that  is  in  it.  He  has 
got  it  in  this  case,  and  the  act  complained  of  is  authorized  by  the 
charter.     The  exceptions  to  the  award  are  therefore  unfounded. 

Award  of  the  a/rbitrators  and  judgment  of  the  common  pleas  affirmed. 

CoTJLTBR,  J.,  dissented. 
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"Western  Dista-ict,  September  Term,  1850. 

Assessment  of  Damages  —  Sufficiency  of  Award. 

Whei'e  it  is  required  by  an  act  of  assembly,  that  a  report  of  viewers  assessing  damages  for 
the  taking  of  ground  for  the  constructioif  of  a  railroad,  shall  set  forth  the  value  of  tho 
property  taken,  or  damages  done  to  the  property,  the  amount  of  benefit  conferred,  and 
the  difference  between  the  damages  done  to  the  property  taken,  an  award  stating  that  the 
viewers,  taking  into  consideration  the  advantages  and  disadvantages,  found  a  gross  sum 
due  to  the  owner,  but  without  referring  to  the  advantages  to  the  owner,  is  not  sufficient. 

Cbetiorari  to  the  common  pleas  of  Beaver  county. 

This  was  a  proceeding  by  Robert  Wallace  v.  The  Ohio  and  Penn- 
sylvania Railroad  Company,  to  recover  damages  on  account  of  their 
railroad-  passing  through  his  land. 

This  case  originated  under  an  act  of  assembly  of  this  Common- 
wealth, passed  the  11th  day  of  April,  1848,  entitled,  "An  Act  to 
incorporate  the  Ohio  and  Pennsylvania  Railroad  Company,"  Pamph. 
Law's  of  1849,  p.  754,  which  act  adopts  and  enacts  into  a  law  of  this 
Commonwealth,  all  and  singular  the  provisions  of  an  act  of  the  leg- 
islature of  the  State  of  Ohio,  passed  the  24th  day  February,  1848, 
entitiied,  "  An  Act  to  incorporate  the  Ohio  and  Pennsylvania  Railroad 
Company ; "  and  further  provides,  in  the  6th  section,  "  That  exempli- 
fied copies  of  the  said  act  of  the  State  of  Ohio,  and  of  an  act  passed 
by  said  State  on  the  11th  day  of  February,  1848,  entitled,  "  An  Act 
regulating  railroad  companies,"  shall  be  annexed  to  this  act,  and  pub- 
lished in  the  same  manner  as  this  act  shall  be  published. 

In  conformity  with  the  provisions  of  the  9th  section  of  the  last- 
mentioned  act,  which  constitutes  part  of  their  charter,  Pamph.  Laws 
,  of  1849,  p.  758,  the  company,  on  the  27th  of  March,  1850,  deposited 
with  the  prothonotary  of  the  court  of  common  pleas  of  Beaver 
county,  an  instrument  of  appropriation,  containing  a  description  of 
the  rights  and  interests  of  defendant,  Robert  Wallace,  intended  to 
be  appropriated  to  the  use  of  their  railroad.  A  copy  of  said  instru- 
ment of  appropriation  was  afterwards  delivered  to  the  defendant; 
and,  upon  application  in  writing  made  by  the  company  to  Judge 
Irvin,  one  of  the  judges  of  the  court  aforesaid,  he  appointed,  by  his 
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warrant  bearing  date  the  27th  day  of  March,  1850,  three  disinterested 
freeholders  of  said  county,  to  appraise  the  damagps  which  the  said 
defendant  might  sustain  by  said  appropriation. 

The  appraisers  so  appointed  proceeded,  on  the  4th  of  April,  1850, 
to  enter  upon  the  duties  of  their  appointment,  in  the  presence  of  the 
attorney  of  the  company,  and  of  the  defendant  and  his  attorney. 
Having  been  duly  sworn,  they  viewed  the  ground  appropriated,  and 
made  out  an  award  in  favor  of  defendant,  the  owner  of  the  land,  for 
$900 ;  which  award  was  returned  to  the  said  prothonotary,  and  filed 
on  the  4th  day  of  April  aforesaid. 

Exceptions  were,  on  the  6th  of  April,  1850,  filed  by  the  attorney 
of  the  company  to  the  award  of  the  appraisers ;  and  on  the  9th  of 
May,  1850,  the  exceptions  were  overruled  by  the  court,  and  the  award 
confirmed. 

Award.  —  Big  Beaver  township,  April  4th,  1850.  We,  the  ap- 
praisers appointed  by  the  annexed  rule  of  court  of  common  pleas  of 
Beaver  county,  —  the  Ohio  and  Pennsylvania  Railroad  Company  u. 
Robert  Wallace,  —  met,  according  to  agreement,  at  the  house  of 
R.  Wallace,  and,  after  being  duly  sworn  according  to  law,  and  hav- 
ing viewed  the  lands  and  tenements,  ground  occupied  by  the  said 
Ohio  and  Pennsylvania  Railroad  Company,  more  particularly  de- 
scribed and  set  forth  in  a  schedule  and  plot  thereof  hereto  annexed, 
and  made  part  of  the  same ;  after  taking  into  consideration  the  ad- 
vantage and  disadvantages  of  the  Ohio  and  Pennsylvania  Railroad, 
do  award  the  said  Robert  Wallace  the  sum  of  $900  damages,  to  be 
paid  him  by  the  said  Ohio  and  Pennsylvania  Railroad  Company. 
Award  under  hand  and  seal. 

Plaintiffs,  by  their  counsel,  filed  exceptions  to  the  award  of  the 
appraisers,  the  first  of  which  was :  — 

"  The  award  does  not  conform  to  the  requisitions  of  the  act  of 
assembly  incorporating  the  company,  but  is  fatally  defective." 

May  9, 1850,  exceptions  overruled,  and  award  confirmed. 

Assignment  of  error :  — 

The  court  below  erred,  in  overruling  the  first  exception  filed  by  the 
counsel  for  the  plaintiffs  to  the  award  of  the  appraisers,  and  confirm- 
ing the  award. 

It  is  provided  in  the  9th  section  of  the  act  regulating  railroad  com- 
panies, hereinbefore  referred  to,  that  "  such  appraisers  shall  be  duly- 
sworn  ;  they  shall  consider  the  benefit  as  well  as  injury  which  such 
owner  shall  sustain  by  reason  of  such  railroad,  and  shall  forthwith  re- 
turn their  assessment  of  damages  to  the  clerk  of  said  court,  setting 
forth  the  value  of  the  property  taken,  or  damages  done  to  the  prop- 
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erty,  the  amount  of  benefit  conferred,  and  the  difference  between  the 
damages  done  to  the  property  taken,  which  they  assess  to  such  owner 
or  owners  separately,  to  be  by  him  filed  and  recorded." 

The  case  was  argued  by  Cunningham,  for  plaintiff  in  error. 

Agnew,  for  defendant  Wallace. 

The  opinion  of  the  court  was  delivered,  October  9,  by 
Rogers,  J.  —  The  act  to  incorporate  the  Ohio  and  Pennsylvania 
Railroad  Company,  in  providing  a  mode  of  estimating  the  damages 
to  the  land  through  which  it  passes,  directs  that  appraisers  shall  be 
appointed,  who,  after  being  duly  sworn,  shall  consider  the  benefit  as 
well  as  injury  which  the  owner  shall  sustain  by  reason  of  such  rail- 
road, and  shall  forthwith  return  their  appraisement  of  damages  to 
the  clerk  of  the  proper  court,  "  setting  forth  the  value  of  the  property 
teiken,  or  damages  done  to  the  property,  the  amount  of  benefit  con- 
ferred, and  the  difference  between  the  damages  done  to  the  property 
taken,  which  they  assess  to  such  owner  or  owners  separately,  to  be  by 
him  filed  and  recorded." 

The  directions  of  the  act,  so  far  from  being  directory  merely,  are  as 
mandatory  as  language  can  make  them.  The  assessors  are  impera- 
tively commanded,  not  as  heretofore  in  other  acts,  not  only  to  con- 
sider, in  their  estimate  of  damages,  the  benefit  as  well  as  injury 
which  the  owner  has  sustained,  but  to  spread  on  the  face  of  their 
report,  and  make  it  part  of  the  award,  not  only  the  value  of  the 
property  taken,  or  the  damages  done  to  it,  but  specifically  to  set  forth 
the  benefit,  if  any,  accruing  to  the  owner  from  the  railroad,  and  the 
difference  between  the  damages  done  to  the  property  taken.  The 
object  of  the  legislature,  evidently,  is  to  put  an  end  to  lumping  esti- 
mates of  the  compensation  to  which  the  owner  is  entitled,  by  making  ■ 
it  the  duty  of  the  appraisers  to  show  on  the  face  of  the  report,  the 
means  by  which  they  arrived  at  the  result  of  their  estimate.  And  the 
provision,  no  doubt,  was  introduced  into  the  act  for  the  benefit,  not 
only  .of  the  company,  but  of  the  owners  of  the  land,  furnishing  data 
to  the  courts,  in  whom  is  invested  a  supervisory  power  over  the  ap- 
praisement, by  which  they  may  more  readily  and  certainly  determine 
whether  injustice  is  done  by  the  award.  In  this  award,  the  appraisers 
have  not  paid  the  slightest  regard  to  the  requirements  of  the  act,  but 
have  confined  themselves  to  a  report  that,  after  viewing  the  land  ap- 
propriated by  the  company,  and  having  taken  into  consideration  the 
advantages  and  disadvantages  of  the  railroad,  awarded  to  Robert 
Wallace  the  sum  of  $900  damages,  to  be  paid  to  him  by  the  com- 
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pany.  The  appraisers  wholly  omit  to  mention  the  value  of  the  ad- 
vantages to  the  owner  resulting  from  the  road.  As,  then,  the  award 
was  not  made  in  the  way  pointed  out  by  the  act,  it  must  be  set  aside. 
The  defect  appearing  on  the  face  of  the  report  itself,  it  is  competent 
for  this  court  to  give  relief  on  certiorari. 

Award  set  aside. 


Laing  v.  Colder  et  al.^ 

Middle  District,  May  Term,  1848.      ' 

Negligence  —  Damages — Limitation  of  Liability  of  Carriers  by 

Notice. 

In  an  action  for  injuries  from  negligence,  damages  not  immediately  resulting  from  the 
injury,  cannot  be  proved  unless  specially  laid. 

The  plaintiff,  travelling  in  a  raili-oad  car,  permitted  his  hand  to  extend  outside  of  the  win- 
dow, whereby  his  arm  was  broken  in  passing  a  bridge :  the  carrier  is  not  liable  for  the 
injury,  if  he  gave  timely  notice  of  the  danger,  which  the  plaintiff  might  have  avoided. 

Carriers  may  limit  their  liability  for  the  loss  of  goods  intrusted  to  them,  not  resulting  from 
their  negligence. 

Eesponsibility  of  carriers  of  passengers. 

In  error  from  the  common  pleas  of  Dauphin  county. 

This  was  an  action  on  the  case  for  negligence,  whereby  the  plain- 

'  tiff's  arm  was  broken  whilst  he  was  travelling  in  a  railroad  car  of  the 

defendants  ;  and   also  for  the  loss  of  his  baggage.     The  plaintiff 

declared   for   damages   arising  from    the    pain,   loss    of  time,  and 

expenses. 

The  first  exception  was  to  the  'refusal  of  the  court  to  permit  the 
plaintiff  to  prove  the  number  of  his  family  dependent  on  him  for  sup- 
port, and  that  in  consequence  of  the  injury  he  had  become  embar- 
rassed in  his  circumstances.  There  was  no  averment  in  the  narr.  of 
special  damages  on  these  grounds. 

The  second,  was  for  permitting  defendants  to  show  that  immedi- 
ately after  the  injury  occurred,  they  had  taken  him  to  a  hotel  and 
procured  surgical  aid. 

It  appeared  that  the  accident  occurred  whUst  the  car  was  passing 
over  a  bridge,  which  was  so  narrow  that  the  plaintiff's  hand  lying 
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outside  of  the  car-window  was  caught  by  the  bridge,  and  his  arm 
broken.  The  fifth  exception  was  for  permitting  defendants  to  prove 
that  during  the  journey  warning  had  been  given  by  their  agent  to  a 
passenger  named  Long,  of  the  danger  of  putting  his  feet  or  arms  out 
of. the  window,  and  that  he  sat  so  near  plaintiff  that  the  warning 
must  have  been  heard  by  him.  It  was  also  proved,  that  printed  no- 
tices were  put  up  in  the  cars  warning  passengers  not  to  put  their 
arms  or  heads  outside  the  windows,  and  that,  immediately  before 
reaching  the  bridge,  notice  was  given  in  a  loud  voice  to  the  passen- 
gers to  keep  their  heads  and  arms  inside  the  car. 

With  regard  to  the  loss  of  the  baggage,  the  -evidence  was,  the  de- 
fendants had  placed  placards  in  their  office,  and  also  printed  on  the 
tickets,  one  of  which  plaintiff  purchased,  a  statement  that  all  bag- 
gage was  at  the  owner's  risk.  The  plaintifPs  baggage,  for  which  the 
action  was  brought,  was  a  carpet-bag.  When  he  left  the  car  he  in- 
formed the  agent  it  was  a  valise.  The  agent  not  finding  it,  the  car- 
pet-bag was  carried  on,  but  subsequently  returned  to  plaintiff  after 
this  action  was  brought. 

Eldred,  P.  J.,  instructed  the  jury,  that  a  carrier  of  passengers  was 
bound  to  furnish  suitable  conveyances,  such  as,  with  due  care  and 
proper  attention,  would  carry  passengers  safely,  unless  interrupted  by 
some  accident  which  no  human  wisdom  could  foresee.  That  he  must 
give  notice  of  approaching  danger,  or  of  the  dangerous  places  on  the 
route,  if  some  are  more  dangerous  than  others.  This  notice  must  be 
full  and  complete  to  all  persons  who  travel,  whether  learned  or  un- 
learned.' The  slightest  negligence  in  any  of  these  particulars,  makes 
him  liable  for  all  damages.  That,  in  the  present  case,  the  presump- 
tion was,  there  had  been  negligence,  and  it  was  for  defendants  to 
show  they  had  done  every  thing  in  their  pOwer  to  relieve  themselves, 
or  that  it  resulted  from  the  plaintifPs  negligence  and  folly.  That  a 
printed  notice  of  the  danger  of  passengers  putting  their  hands  out  of 
the  windows  was  not  sufficient ;  but  if  they  had  given  plaintiff  suffi- 
cient warning  as  they  approached  this  bridge,  this  would  discharge 
them.  That  the  care  taken  of  the  plaintiff  by  defendants  after  the 
accident,  was  no  defence  to  the  action. 

As  to  the  loss  of  the  baggage,  he  said  the  special  contract  limiting 
their  liability  would  protect  them,  if  this  were  brought  home  to  plain- 
tiff, but  even  then,  if  there  was  any  negfigence,  they  would  be  fiable. 

The  plaintiff  insisted  the  court  should  have  charged  that  the  de- 
fendants were  bound  to  have  cars  so  constructed  that  passengers 
could  not  put  their  hands  or  arms  out. 

The  exceptions  to  evidence,  and  the  charge  of  the  court,  were 
assigned  for  error. 
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Alricks  and  Fisher,  for  plaintiffs  in  error. 
Eoas  and  Mc  Cormick,  contra. 

July  8.  Bell,  J.  —  The  evidence  mentioned  in  the  first  bill  of  ex- 
ceptions was  rightly  excluded.  The  plaintiff  went  for  general  dam- 
ages, under  the  common  allegation  ad  damnum.  Damages  which 
necessarily  result  from  the  act  complained  of,  are  properly  termed 
general  damages,  and  may  be  shown  under  the  common  allegation ; 
for  the  defendant  must  be  presumed  to  be  aware  of  the  necessary  ' 
consequences  of  his  conduct,  and  therefore  cannot  be  taken  by  sur- 
prise in  the  proof  of  them.  But  damages  that  do  not  necessarily^ 
flow  from  the  principal  fact,  though  possibly  attendant  upon  it,  are 
denominated  special.  As  the  law  does  not  imply  these,  they  must, 
to  prevent  surprise  on  the  defendant,  be  particularly  specified  in  the 
declaration,  or  the  plaintiff  will  not  be  permitted  to  give  evidence  of 
them.  An  illustration  of  this  distinction  is  furnished  by  Simpson  v. 
McCoy,  15  Mass.  R.  493.  It  was  trespass  for  breaking  and  entering 
the  plaintiff's  house ;  and  it  was  held  evidence  might  be  given  of 
keeping  the  plaintiff  out,  for  that  was  a  direct  consequence  of  the 
wrongful  entry.  But  the  party  was  not  permitted  to  prove,  under  the 
alia  enormia,  an  assault  and  battery  committed  at  the  same  time,  for 
the  defendant  cannot  be  suppose^  to  come  prepared  to  defend  against 
a  complaint  of  which  he  has  no  notice.  Now  injuries  to  the  person 
consist  in  the  pain  suffered,  bodily  or  mental,  and  in  the  expenses  and 
loss  of  property  they  occasion.  In  estimating  damages,  the  jury  may 
consider  not  only  the  direct  expenses  incurred  by  the  plaintiff,  but  the 
loss  of  his  time,  the  bodily  suffering  endured,  and  any  incurable  hurt 
inflicted;  for  these  may  be  classed  among  necessary  results.  But 
alleged  damages  sustained  by  this  plaintiff,  from  the  circumstance  of' 
his  being  the  head  of  a  family  dependent  upon  him,  have  no  neces- 
sary connection  with  the  injury  done  to  his  person.  Such  damages- 
may  or  may  not  follow  a  temporary  bodily  disability.  They  may, 
but  do  not  necessarily  attend  upon  it.  Whether  they  do  or  not,  is  to 
be  determined,  not  by  a  consideration  of  the  principal  fact  com- 
plained of,  but  by  looking  to  the  pecuniary  condition  of  the  sufferer, 
his  capacity  for  labor,  his  social  relations,  and  it  may  be,  to  other 
independent  facts.  Damages  of  this  nature  are,  therefore,  not  direct 
or  necessary,  but  special,  as  being  possible  only,  and  must  be  specially 
averred  to  let  in  evidence  of  them. 

We  see  no  objection  to  the  evidence  comprised  in  the  second  bill.- 
What  the  defendant  offered  to  show,  was  but  part  of  the  same  trans- 
action of  which  the  plaintiff  has  already  given  proof.     Being  strictly 
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res  gesta,  we  do  not  see  how,  properly,  it  could  have  been  excluded. 
If  it  be  admitted  the  witnesses  went  further  by  proving  subsequent 
attention  paid  to  the  plaintiff  by  the  defendants'  servants,  it  was  not 
a  part  of  the  offer.  Any  injury  that  might  thus  have  been  done  to 
the  plaintiff's  case,  we  are  bound  to  presume  was  prevented  by  the 
instruction  of  the  court  on  this  head. 

The  third  and  fourth  bills  are  rightly  abandoned,  as  being  founded 
in  a  mistake  of  fact. 

The  subject  of  the  fifth  was  clearly  evidence,  if  heard  by  Laing. 
A  question  for  the  jury  was,  whether  the  hurt  suffered  was  ascribable 
to  the  negligence  of  the  defendants'  agents,  or  to  the  laches  of  the 
plaintiff  himself.  Now,  certainly,  the  warning  given  by  Dougherty, 
to  another  passenger,  about  the  time  or  shortly  before  the  plaintiff's 
arm  was  broken,  if  heard  by  him  and  disregarded,  furnished  some  evi- 
dence of  gross  carelessness  on  'his  part,  more  especially  when  con- 
nected with  the  caution  of  the  conductor,  Minsker.  Whether  the 
plaintiff  did  so  hear,  was  a  question  of  fact  to  be  determined  by  the 
jury,  under  all  the  circumstances,  as  he  was  within  ear-shot,  and 
might  have  heard.  In  the  absence  of  remark  or  confession  by  him,  it 
was  obviously  impossible  to  give  express  proof  of  the  fact. 

The  remaining  bill,  also  called  the  fifth  in  the  paper-book,  is  there 
by  rnistake,  not  being  assigned  for  error. 

After  a  critical  examination  of  the  instructions  given  to  the  jury, 
we  have  failed  to  discover  any  error.  It  is  long  since  settled  that  the 
common  law  responsibilities  that  attach  to  carriers  of  goods  for  hire, 
do  not,  as  a  whole,  extend  to  passenger  carriers.  Like  the  former,  the 
latter  are  not  insurers  against  all  such  accidents  and  injuries  as  are 
not  occasioned  by  the  act  of  God,  or  the  public  enemy.  But  though 
in  legal  contemplation,  they  do  not  warrant  the  absolute  safety  of 
their  passengers,  they  are  yet  bound  to  the  exercise  of  the  utmost  de- 
gree of  diligence  and  care.  The  slightest  neglect  against  which 
'  human  prudence  and  foresight  may  guard,  and  by  which  hurt  or  loss 
is  occasioned,  will  render  them  liable  to  answer  in  damages.  Nay, 
the  mere  happening  of  an  injurious  accident,  raises,  primd  facie,  a 
presumption  of  neglect,  and  throws  upon  the  carrier  the  onus  of  show- 
ing it  did  not  exist.  This  punctilious  attention  to  the  safety  of  the 
passenger  embraces  the  duty  of  providing  strong  and  sufficient  car- 
riages, or  other  conveyances  for  the  journey,  in  every  respect,  sea, 
road,  and  river  worthy ;  safe  and  steady  horses,  or  other  means  of 
progression ;  and  skilful  drivers,  conductors,  and  other  agents,  whose 
duty  it  is  to  use  every  precaution  against  danger.  Should  there  be 
the  least  failure  in  any  of  these  things,  the  proprietors  have  failed  of 
the  discharge  of  their  legal  obligations.    Above  all,  if  there  be  in  any 
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part  of  the  road,  a  particular  passage  more  than  ordinarily  dangerous, 
or  requiring  superior  circumspection  on  the  part  of  the  passenger,  the 
conductor  of  the  vehicle  is  bound  to  give  due  notice  of  it,  and  a  fail- 
ure to  do  so  will  make  his  principal  responsible.  Were  these  princi- 
ples sufficiently  indicated  to  the  jury  by  the  charge  of  the  court?  It 
is  impossible  to  read  it  and  not  perceive  the  sedulous  anxiety  with 
which  the  court  repeatedly  pressed  on  the  jury,  the  extreme  care  and 
watchfulness  the  law  exacts  at  the  hands  of  a  carrier  of  persons. 
The  instruction  upon  this  head  was  not  only  emphatically  given,  but 
repeated,  so  that  men  of  ordinary  intelligence  could  not  fail  to  be  im- 
pressed with  it.  No  fault  can,  therefore,  reasonably  be  found  with 
the  general  tenor  of  the  charge.  But  particular  features  are  com- 
plained of.  Some  of  them  are  brought  to  view  by  the  second  and 
third  specifications.  We  do  not,  however,  see  any  error  here,  positive 
or  negative.  The  court  could  not  with  propriety  have  said  what  it  is 
complained  they  omittfed,  and  the  questions  of  fact  noticed  in  the 
second  assignment  of  error  were  properly  left  to  the  jury.  An  attempt 
of  the  court  to  assume  the  decision  of  these  would  have  been  erro- 
neous. What  was  said  as  to  the  cars  having  passed  the  bridge 
safely,  before  and  after  the  plaintiff's  accident,  is  sustained  by  the 
evidence,  and  the  accompanying  reflections  of  the  court  are  sustained 
by  the  law.  Indeed,  it  is  difficult  to  perceive  upon  what  grounds  the 
plaintiff  takes  exception  to  them. 

But  that  part  of  the  charge  most  strenuously  assailed,  is  set  out  in 
the  fourth  en'or.  Corriplaint  is  made  that  the  court  itself  did  not  un- 
dertake to  decide  that  the  notice  given  by  Minsker  was  insufficient. 
Had  they  done  so,  it  would  clearly  have  been  error ;  for  all  the  cases 
agree  that  the  question  of  negligence,  including  tKe  sufficiency  of  a 
necessary  warning,  is  for  the  jury,  under  the  guidance  of  the  court. 
Curtis  V.  Drinkwater,  22  Eng.  C.  L.  R.  51 ;  Ware  v.  Gay,  11  Pick. 
106 ;  and  this  is  the  'doctrine  of  Dudley  v.  Smith,  1  Camp.  N.  P.  16, 
the  case  most  strongly  relied  on  by  the  plaintiff.  As  every  instance 
must  depend  on  its  own  circumstances,  the  law  can  but  lay  down  the 
rule  that  such  warning  is  to  be  given  as  will  put  the  passengers  upon 
their  guard,  leaving  it  to  the  jury  to  say  how  the  fact  was.  This 
was  done  here.  The  court  refused  to  say  the  warning  was  either 
sufficient  or  insufficient,  but  left  that  to  the  jury,  with  proper  instruc- 
tions. As  no  fault  in  the  car  in  which  the  plaintiff  was  could  with 
truth  be  alleged,  the  question  of  warning  on  the  one  hand,  and  of 
heedlessness  on  the  other,  was  in  fact  the  point  of  the  case.  Whether 
warning  was  given  in  a  manner  to  call  the  plaintiff's  attention  to  it, 
was  fairly  put  by  the  court. 

It  only  remains  to  consider  the  exception  taken  to  what  was  said 
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on  the  subject  of  the  plaintiff's  baggage.  Stage  and  car  proprietors 
stand  on  the  footing  of  common  carriers  in  respect  to  the  baggage 
intrusted  to  their  care.  It  has  been  a  subject  of  freqaently  expressed 
regret  by  many  of  our  judges,  that  a  common  carrier  was  ever  per- 
mitted to  limit  the  responsibility  which  as  a  general  rule  binds  him 
for  the  absolute  safety  of  the  goods  committed  to  him.  The  expedi- 
ency of  recognizing  in  him  a  right  to  do  so  by  a  general  notice, 
such  as  was  given  here,  has  been  strongly  and  justly  questioned, 
and,  in  some  of  our  sister  States,  altogether  denied.  Were  the 
question  an  open  one  in  Pennsylvania,  I  should,  for  one,  unhesitat- 
ingly follow  them  in  repudiating  a  principle  which  places  the  bailor 
absolutely  at  the  mercy  of  the  carrier,  whom,  in  a  vast  majority  of 
instances,  he  cannot  but  choose  to  employ.  The  reasons  which 
would  govern  me  are  nowhere  better  expressed  than  by  Chief  Justice 
Gibson,  in  Atwood  v.  Reliance  Transportation  Co.  9  W.  87.  Yet 
he  concludes  by  conceding  that  it  is,  perhaps,  too  late  to  say  that  a 
carrier  may  not  accept  his.  charge  on  special  terms.  Since  then,  it 
has  been  expressly  decided  in  Bingham  v.  Rogers,  6  W.  &  S.  495, 
that  a  common  carrier  may  limit  his  liability  by  notice  to  passengers, 
such  as  was  given  in  this  case,  that  the  baggage  is  at  their  own  risk. 
This  must  now  be  taken  as  the  law  of  this  State,  and  the  court  below 
asserted  nothing  beyond  it. 

But  as  carriers  are  still  liable  for  negligence,  they  may  rebut  the 
imputation  by  showing  that  the  negligence  was  on  the  part  of  the 
owner.  This  is  all  the  court  said  in  its'remarks  upon  Minsker's  testi- 
mony on  this  head.     There  is  nothing  in  the  sixth  error. 

Judgment  affirmed. 


Mifflin  v.  The  Harrisburg,  Portsmouth,  Mountjoy,  and  Lancas- 
ter Railroad  Company.^ 

Middle  District,  1851. 

Assessment  of  Damages  —  Construction  of  Railroad  on  Turnpike  — 

Estoppel. 

A  turnpike-road  was  constructed  oyer  the  ground  of  individuals,  who,  in  1825,  receipted  in 
full  for  damages  sustained  by  its  construction.  In  1849  an  act  was  passed  authorizing -the 
turnpike  company  to  sell  its  corporate  rights  to  a  railroad  company,  and  the  latter  to 
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purchase,  for  the  purpose  of  laying  rails  thereon,  the  same  to  be  laid  under  the  act  of  in- 
corporation of  the  railroad  company,  which  provided  for  the  valuation  of  land  occupied 
by  the  road,  and  of  all  damages  which  the  owner  or  owners  shall  sustain  or  may  have  sus- 
tained by  reason  of  its  construction :  Held,  that  the  obligation  Imposed  on  the  railroad 
company  to  pay  damages,  was  a  proper  exercise  of  legislative  authority,  when  conferring 
on  that  company  the  additional  privilege ;  and  that  one  of  the  original  owners  of  the  land 
and  her  grantees  were  not  estopped  by  the  receipt  to  the  tumpilce  company,  from  claim- 
ing consequential  damages  from  the  railroad  company,  by  reason  of  the  construction  of 
the  railroad,  though  the  railroad  occupied  no  more  of  their  ground  than  was  contained 
within  the  limits  of  the  turnpike-road. 

Appeal,  certiorari,  and  writ  of  error  to  the  court  of  common  pleas 
of  Lancaster  county,  by  J.  H.  Mifflin  v.  The  Harrisburg,  Portsmouth, 
Mountjoy,  and  Lancaster  Raikoad  Company. 

Appeal  by  Samuel  B.  Heise  in  a  similar  proceeding  against  the 
same  company.  And  an  appeal  by  Susan  Bethel,  in  a  similar  pro- 
ceeding. 

The  complaint  in  each  case  was  for  alleged  injury  done  by  the  con- 
struction of  a  railroad  by  the  company,  on  the  bed  of  a  turnpike- 
road. 

The  material  facts  were  stated  in  the  proceedings,  at  the  instance 
of  Mifflin  and  Heise. 

On  the  3].st  day  of  March,  1823,  an  act,  entitled  "  An  Act  to  in- 
corporate the  Columbia,  Chiques,  and  Marietta  Road  and  Bridge 
Company,"  was  passed,  authorizing  the  making  of  a  turnpike-road, 
beginning  at  the  east  end  of  the  Columbia  bridge,  thence  upon  or  near 
tne  shore  of  the  Susquehanna  over  the  Chiques  creek,  at  or  near  its 
mouth,  to  the  borough  of  Marietta.  Pam.  Laws'  1822,  1823,  p. 
199,  &c.  Under  the  provisions  of  this  act  of  incorporation,  "the  com- 
pany was  authorized  to  enter  upon  lands,  &c.,  and  invested  with  the 
usual  powers,  privileges,  rights,  ^&c.,  conferred  in  those  days  upon 
turnpike  companies,  and  as  expressed  in  the  act  incorporating  the 
Lancaster,  Elizabethtown,  and  Middletown  Turnpike-Road  Com- 
pany, passed  March  5, 1804.     Pam.  Laws  1803, 1804,  p.  131,  &c. 

Under  this  act  of  incorporation,  the  company  went  into  operation, 
procured  letters-patent,  and  constructed  a  turnpike-road  along  the 
eastern  shore  of  the  Susquehanna  river,  from  and  to  the  points  desig- 
nated. In  the  course  of  the  construction  of  the  road,  the  company 
entered  upon,  took,  and  for  their  own  use  approriated  a  portion  of  the 
land  owned  by  Elizabeth,  Mary,  and  Susanna  Bethel,  the  value  of 
which  was  afterwards  estimated  by  the  parties ;  and  for  which  they 
gave  the  following  receipt,  namely :  — 

"  Received,  July  19, 1825,  of  the  Columbia,  Chiques,  and  Marietta 
Road  and  Bridge  Company,  one  hundred  dollars,  in  full  of  all  dam- 
ages and  injuries  sustained  in  consequence  of  the  said  road  having 
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been  laid  out  and  opened  through  our  real  property,  and  in  full  of  all 
demands  against  them.  .  Elizabeth  Bethel, 

$100.  Mary  Bethel,       / 

Susanna  Bethel." 

The  road,  as  originally  constructed,  continued  to  be  used  by  the 
company,  until,  in  the  course  of  the  construction  of  the  Pennsylvania 
Canal,  a  part  of  the  bed  of  the  old  turnpike  was  taken  by  the  common- 
wealth, and  for  that  purpose ;  which  being  done,  the  State  constructed 
and  completed  another  road  to  supply  the  place  of  such  parts  of  the 
old  road  thus  appropriated.  Thus  matters  remained  until  the  26th 
day  of  February,  1836,  when  .the  legislature  passed  the  following  act, 
entitled,  "  An  Act  to  change  the  location  of  that  part  of  the  Colum- 
bia, Chiques,  and  Marietta  road,  which  passes,  through  the  land  of 
Ehzabeth,  Mary,  and  Susanna  Bethel,  in  the  county  of  Lancaster," 
namely:  — 

"  Sec.  1.  Be  it  enacted,  &c.  That  Elizabeth  Bethel,  Mary  Bethel, 
and  Susanna  Bethel,  of  the  county  of  Lancaster,  their  heirs  and 
assigns,  have  full  power  and  authority,  at  their  own  proper  chaTges 
and  expense,  to  change  the  location  of  that  part  of  the  Columbia, 
Chiqu*,  and  Marietta  road,  that  passes  through  the  land  of  said 
Elizabeth  Bethel,  Mary  Bethel,  and  Susanna  Bethel,  from  where  the 
same  is  now  .located,  and  to  remove  the  same  to  any  distance  on  their 
own  land  not  exceeding  seventy-five  feet :  Provided,  that  the  road 
.  shall  be  made  in  all  respects  "as  good  as  the  present  road,  and  that 
the  distance  be  no  greater.  And  provided  also.  That  the  said  Colum- 
bia, Chiques,  and  Marietta  Road  and  Bridge  Company  receive  no 
damage  or  be  put  to  any  expenses  thereby." 

The  alteration  of  the  road  thus  authorized  was  afterwards  made  by 
the  Miss  Bethels,  —  under  whom  the  appellant  claims, —  and  the 
road  thus  constructed  continued  to  be  used  as  a  turnpike,  until  in 
the  year  1849,  when,  under  the  provisions  of  an  act  of  the  General 
Assembly,  entitled  "  An  Act  relative  to  the  Harrisburg,  Portsmouth, 
Mountjoy,  and  Lancaster  Railroad  Company,"  passed  January  2&, 
1849,  Pam.  Laws  1849,  19,  the  said  Turnpike-Road  Company  sold 
their  said  road  to  the  said  Harrisburg,  Portsmouth,  Mountjoy,  and 
Lancaster  Railroad  Company,  who  thereupon,  and  under  their  origi- 
nal act  of  incorporation,  passed  June  9, 1832,  and  the  several  supple- 
ments thereto,  passed  March  7, 1848,  Pam.  Laws  1848, 177 ;  and  alsc 
of  April  7,  1848,  lb.  1848,  373,  relative  to  the  ascertainment  and  pay- 
ment of  damages,  &c.,  proceeded  to  make  excavations,  &c.,  and  to 
lay  down  rails  on  said  turnpike-ftad,  as  authorized  and  empowered' 
by  said  acts  of  assembly.  In  doing  so,  the  said  railroad  company 
made  excavations  upon,  and  used  the  road  in  part,  and  through  the 
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lands  of. the  appellant,  whereby  he  sustained  damages  as  he  alleged. 
Accordingly,  on  the  23d  day  of  Marcli,  1850,  he  presented  his  petition 
as  follows :  — 

To  the  honorable  the  judges  of  the  court  of  common  pleas  of  Lan- 
caster county. 

The  petition  of  J.  H.  Mifflin  respectfully  represents :  That  in  pur- 
suance of  the  provisions  of  the  several  acts  of  assembly,  supplemen- 
tary to  the  act  of  incorporation  of  the  Harrisburg,  Portsmouth,  Mount- 
joy,  and  Lancaster  Railroad  Company,  respectively  passed  on  the 
16th  day  of  March,  a;d.  1848,  Pam.  Laws,  177 ;  the  7th  day  of  ApriS, 
A.D.  1848,  lb.  373;  and  the  26th  day  of  January,  a.d.  1849,  lb.  18; 
the  said  company  have,  by  their  engineers  and  agents,  surveyed,  and 
located,  and  are  now  constructing  a  branch  of  their  road,  commencing 
at  a  point  on  the  said  railroad  near  the  junction  therewith- of  the 
turnpike-road  from  Marietta  to  Portsmouth,  and  extending  to  and 
connecting  with  the  Pennsylvania  Railway  at  Columbia.  That  the 
said  location  passes  through  lands  of  J.  H.  Mifflin,  in  the  borough  of 
Columbia,  in  said  county.  That  he  cannot  agree  with  the  said  com- 
pany for  the  sale  of  such  occupied  land,  nor  upon  the  compensation 
to  be  made  to  him  for  the  damages  sustained.  He  therefore  Kspect- 
fully  prays  the  court  to  nominate  and  appoint  twelve  discreet  and  dis- 
interested persons  of  the  said  county,  as  an  inquest,  to  view  the  land 
so  occupied,  and  the  value  of  the  same,  and  to  proceed  therein  ac- 
cording to  the  provisions  of  the  act.  of  assembly  incorporating  the 
said  company,  passed  June  9, 1832,  lb.  590,  and  of  the  several  sup- 
plements thereto  for  that  purpose  enacted. 

And  he  will  ever  pray,  &c.  J.  H.  Mifflin.- 

The  79th  section  of  the  act  of  9th  June,  1832,  incorporating  the 
railroad  company,  provides,  that  in  a  proceeding  for  damages  sus- 
tained, the  viewers  shall  value  the  land  occupied  or  required  for  such 
railroad  or  other  work,  and  all  damages  which  the  owner  or  owners 
shall  sustain  or  may  have  sustained  by  reason  of  the  construction  of 
the  said  railroad  and  other  works,  &c. 

The  first  section  of  the  act  of  January  26, 1849,  Pam.  Laws,  18,  pro- 
vided that  the  president  and  directors  of  the  Harrisburg,  Portsmouth, 
Mountjoy,  and  Lancaster  Railroad  Company,  be,  and  they  are  hereby 
authorized  and  empowered  to  purchase  from  the  president  and  direc- 
tors of  the  Columbia,  Marietta,  and  Portsmouth  Raihroad  Company, 
and  from  the  president  and  directors  of  the  Columbia,  Chiques,  and 
Marietta  Turnpike  Company,  upon  such  terms  as  may  be  agreed 
upon,  all  the  right,  title,  claim,  and  Jfemand  in  and  to  the  roads  of 
said  respective  corporations,  namely:  the  Columbia,  Marietta,  and 
Portsmouth  Raikoad .  Company,  and  the   Columbia,   Chiques,  and 
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Marietta  Turnpike  Company,  for  the  purpose  of  laying  rails  thereon, 
under  the  supplements  to  the  act  incorporating  the  Harrisburg,  Ports- 
mouth, Mountjoy,  and  Lancaster  Railroad  Company,  passed  the  sev- 
enteenth day  of  March  and  the  seventh  day  of  Aprils  Anno  Domini 
eighteen  hundred  and  forty-eight;  and  the  said  Harrisburg,  Ports- 
mouth, Mountjoy,  and  Lancaster  Railroad  Company  is  hereby  author- 
ized to  lay  rails  on  said  roads,  under  the  provisions  of  said  supple- 
ments. 
.    Other  sections  conferred  the  right  to  sell. 

An  appointment  was  made  in  conformity  Avith  the  prayer  of  the 
petitioner,  by  the  court  aforesaid,  and  precept  issued  to  April  term, 
1850,  to  the  sheriff  of  Lancaster  county,  to  summon  the  viewers  and 
to  hold  the  inquisition.  This  was  done,  and  the  precept  returned  to 
the  court  by  the  sheriff,  by  whiJh  it  appears  that  they  assessed  the 
damages  sustained  by  the  appellant  at  the  sum  of  twelve  hundred 
dollars.  , 

To  the  confirmation  of  this  inquisition  and  report,  and  against  the 
whole  of  the  proceedings,  exceptions  were  taken  and  filed  on  behalf 
of  the  Harrisburg,  Portsmouth,  Mountjoy,  and  Lancaster  Railroad 
Company,  April  30, 1850,  some  of  which  were  — 

1.  The  proceedings  are  altogether  illegal  and  void ;  not  being  au- 
thorized by  any  act  of  assembly. 

3.  The  title  to  the  land  occupied  by  the  railroad,  and  for  the 
taking  of  which  damages  are  claimed  by  complainant,  is  not  vested 
inhim. 

4.  If  any  title  or  right  or  interest  in  the  said  •  land  is  vested  in 
the  complainant,  it  is  in  right  of  his  wife,  who  ought  to  have  been 
joined  with  the  complainant  as  coplaintifF  in  the  petition  and  pro- 
ceedings thereon. 

5.  The  complainant  was  not  entitled  to  receive  any  damages  for 
the  only  injury  complained  of  in  his  petition,  and  which  only  the 
defendant  was  ready  or  bound  to  answer,  namely,  the  occupation 
of  his  land  by  the  said  railroad,  because  the  same  had  been  dedicated 
to  public  use  by  the  Miss  Bethels,  and  used  as  a  public  road  by  the 
Columbia,  Chiques,  and  Marietta  Turnpike- Road  Company;  and  all 
the  rights  of  the  public  and  of  the  said  turnpike-road  company  are 
vested  in  the  defendant,  for  the  use  of  the  public.  1^ 

6.  The  jury  improperly  received  evidence  of  consequential  injury 
to  complainant's  land  and  houses  not  taken  nor  occupied  by  the  rail- 
road, for  which  no  damages  were  asked  in  his  petition,  and  of  his 
claim  in  respect  to  which  the  defendant  had  received  no  notice,  and 
which  the  jiiry  had  not  viewed. 
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■  7.  The  complainant  was  not  entitled  to  receive  any  compensation 
in  damages  for  any  fancied  consequential  injury  to  the  value  of  any 
of  his  land  not  taken  nor  occupied  nor  in  any  way  encroached  upon 
by  the  railroad. 

The  petition  of  Samuel  B.  Heise  was  of  a  similar  character  with 
that  of  J.  H.  Mifflin,  and  it  was  referred  to  the  same  jury.  The  jury 
reported  in  his  favor  $288  damages. 

On  the  part  of  the  company  it  was  alleged,  that  Mifflin  and  Heise 
held  urider  the  Miss  Bethels,  the  land  through  which  this  turnpike- 
road  passed.  That  the  survivor  of  the  Bethels  had  executed  to  Heise 
and  to  Mifflin  voluntary  conveyances  for  the  several  pieces  of  prop- 
erty which  they  hold.  Also,  that  the  only  injury  alleged  to  have  been 
sustained  by  the  petitioners  consisted  in  the  depreciation  in  value  of 
the  dwelling-houses  by  narrowing  tjie  pavements  in  front  of  them. 

On  the  part  of  the  company,  depositions  were  taken  under  a  rule 
of  court.  One  of  them  testified  that  the  railroad  was  on  the  bed  of 
the  old  Columbia  Turnpike-Road,  a,nd  took  up  from  twenty-two  to 
twenty-three  feet  of  the  bed  of  the  turnpike  —  that  he  considered  the 
whole  property  through  the  Bethel  estate  enhanced  in  value  by  the 
construction  of  the  railroad.  That  he  .did  not  think  any  part  of  the 
property  was  injured  in  value  except  the  dwelling-houses,  &c. 

On  the  part  of  complainants,  a  witness  was  examined,  who  testi- 
fied :  —  I  am  acquainted  with  this  property  of  Mr.  Mifflin  and  Mr. 
Heise.  I  am  acquainted  with  these  houses.  They  were  not  all  built 
at  once  —  were  aU  built  within  six  or  seven  years  last  past.  I  do  not 
know  what  they  rent  for.  In  my  opinion  the  houses  are  decreased,  in 
value  by  the  construction  of  the  railroad.  There  is  not  more  than 
from  two  to  five  feet  left  for  a  walk  in  front  of  them.  The  excava- 
tion in  front  of  them  is  from  six  to  eight  feet  deep,  in  my  judgment : 
I  have  not  measured.  I  am  acquainted  with  Mr.  Heise's  property. 
I  cannot  say  whether  this  property  is  increased  or  diminished  by  the 
construction  of  the  road.  There  is  a  smaU  dwelling-house  upon  his 
property,  (which  I  forgot,)  which  is  inconvenienced  in  consequence  of 
this  road.  I  am  acquainted  with  Miss  Bethel's  property.  I  think 
that  is  depreciated  in  value  by  this  road.  There  is  a  very  deep  cut 
through  it.  The  cut  is  from  three  to  twelve  feet  all  the  way  through 
ijMiss  Bethel's  property. 

Cross-examined :  —  I  think  the  raihroad  is  very  nearly  on  the  bed 
of  the  turnpike  aU  the  way  through  Miss  Bethel's  property.  It  may 
vary  a  little  about  the  centre  of  it.  To  the  best  of  my  knowledge, 
Mr.  Heise's  and  Mr.  Mifflin's  property  run  back  from  the  canal  across 
the  railroad.     It  is  from  sixty  to  seventy-five  feet  from  the  canal  to 


SUPREME    COUET  OF   PENNSYLVANIA.  389 

Mifflin  V.  HaiTisburg,  Portsmouth,  Mountjoy,  and  Lancaster  Railroad  Co. 

the  railroad  —  it  varies  a  little.  Heise  has  two  warehouses  on  his 
property  between  the  raUroad  and  canal.  They  are  owned  by  Heise 
and  ^ifflin  together. 

The  exceptions,  &c.  were  argued ;  and  afterwards,  on  the  24th  of 
June,  1850,  the  court  sustained  the  exceptions,  and  decided  that  the 
petitioner  was  not  entitled  to  damages. 

Opinion  of  Lewis,  J.  This  case  comes  before  us  on  exceptions  to 
the  report  awarding  to  the  petitioner  $1,300  damages,  occasioned  by 
the  construction  of  a  branch  of  the  railroad  upon  his  land.  Various 
exceptions  have  been  filed,  but  it  is  only  necessary  to  notice  a  single 
one.  It  is  admitted,  that  the  petitioner  claims  title'to  the  land  under 
Elizabeth,  Mary,  and  Susanna  Bethel ;  and  the  evidence  shows  that 
a  turnpike  was  laid  upon  the  identical  ground  taken  by  the  railroad 
company,  —  that .  at  the  time  of  constructing  the  turnpike,  the  land 
taken  for  the  turnpike  was  owned  by  the  Miss  Bethels  aforesaid,  and 
that  on  the  19th  July,  1825,  they  received  from  the  turnpike  company 
$100  "  in  fuU  of  all  damages  in  consequence  of  the  turnpike  having 
been  laid  out  and  opened  on  their  real  property,"  and  executed  a  re- 
ceipt in  writing  for  the  same.  By  the  act  of  26th  January,  1849,  the 
railroad  company  was  authorized  to  purchase  the  rights  of  the  turn- 
pike, and  lay  rails,  &c.  for  a  railroad  on  the  line  of  the  turnpike. 

The  purchase  was  made ;  and  no  ground  has  been  taken  for  the 
railroad  except  that  previously  taken  for  the  turnpike.  On  the  au- 
thority of  the  cast!  in  6  Whar.  25,  ante,  p.  269,  and  other  cases,  we 
are  constrained  to  decide  that  the  petitioner  is  not  entitled  to  dam- 
ages for  the  change  in  the  manner  of  using  the  road. 

Report  set  aside. 

There  was.  also  a  precept  before  the  same  jury  oil  the  application 
of  Heise  and  Mifflin. 

A  petition  by  Susan  Bethel  was  presented,  in  which  it  was  stated 
that  the  location  of  the  road  was  through  lands  owned  jointly  by 
Samuel  B.  Heise  and  herself  in  West  Hempfield  township,  in  said 
county,  and  praying  for  the  appointment  of  an  inquest.  The  same 
persons  were  appointed.     They  reported  as  follows :  — 

"  The  undersigned,  having  been  appointed  by  the  court  of  common 
pleas  of  Lancaster  county,  do  report:  That  having  met  at  the  house 
of  Joseph  Black,  in  the  borough  of  Columbia,  and  having  been, 
sworn  and  affirmed,  viewed  the  land  of  the  plaintiff,  and  find  that  she 
has  sustained  no  damages  by  reason  of  the  construction  of  the  Har^ 
risburg,  Portsmouth,  Mountjoy,  and  Lancaster  Railroad." 

Plaintiff's  exceptions.  —  1.  The  act  of  assembly  requires  that  the 
sheriff  and  jurors  shall  meet  on  the  lands,  &c.  In  this  case,  by  the 
writ  to  the  sheriff,  he  was  commanded  to  summon  the  jurors  to  meet 
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"  on  a  tract  or  piece  of  land  owned  by  Samuel  B.  Heise  and  Susan 
Bethel."  Yet,  notwithstanding  the  command  contained  in  the  writ, 
and  the  language  of  the  act  of  assembly,  the  report  shows  that  the 
jury  met  at  the  public-house  of  Joseph  Black,  in  the  borough  of 
Columbia,  which  is  not  on  or  near  to  the  land  for  which  damages  are 
claimed.  2.  The  report  does  not  show  that  the  jurors  went  upon  the 
land,  or  were  sworn  at  the  time  and  place  appointed  and  required  by 
the  act  of  assembly.  3.  The  report  does  not  show  when  or  what 
time  the  sheriff  and  jurors  met,  except  that  they  met  at  the  public- 
house  of  Joseph  Black,  &c.  4-  It  does  not  show  what  the  jurors 
were  sworn  and  affirmed  to  do ;  and  in  this  there  is  a  non-compliance 
with  the  act  of  assembly.  5.  The  report  does  not  show  that  the 
jurors  took  into  consideration  the  advantages  and  disadvantages  of 
the  railroad  to  the  plaintiff''s  property,  and  in  determining  upon  their 
verdict. 

Opinion  of  Lewis,  J.  The  facts  of  the  case  are  similar  to  those 
shown  to  exist  in  the  case  of  Heise  v.  same  defendant,  'No.  86,  April, 
1850.  From  these  facts  it  appears  that  the  petitioner  is  not  entitled 
to  any  damages  —  that  no  land  has  been  taken  by  the  railroad  com- 
pany, except  that  previously  taken  by  the  turnpike  company,  and 
for  which  the  petitioner  has  already  received  compensation.  This 
bbjection  to  the  petitioner's  claim  controls  all  the  exceptions  which 
(khe  has  filed  to  the  proceedings  upon  her  own  petition.  The  purposes 
of  justice  do  not  require  that  the  report  against  her  claim  should  be 
set  aside. 

Report  confirmed. 

Exceptions  were  filed  to  the  opinion,  and  to  the  overruling  of  the 
exceptions. 

From  this  opinion  and  judgment  in  the  case  of  Mifflin,  he  appealed, ' 
and  also  sued  out  a  writ  of  error  and  certiorari,  and  the  following 
were  filed  as  the  exceptions :  — 

1.  The  court  erred  in  deciding  that  the  receipt  for  $100,  given  by 
the  Miss  Bethels,  dated  19th  July,  1825,  « in  full  of  all  damages  in 
consequence  of  the  turnpike  having  been  laid  out  and  opened  on 
their  real  property,"  was  a  receipt  in  full  for  all  damages  sustained 
by  reason  of  the  alteration  of  it  to  a  railroad. 

2.  The  court  erred  in  holding  that  "  inasmuch  as  by  the  act  of  26th 
January,  1849,  the  railroad  company  was  authorized  to  purchase  the 
right  of  the  turnpike,  and  lay  rails,  &c.  for  a  railroad  on  the  line  of 
the  turnpike,"  and  as  "  the  purchase  was  made,  and  no  ground  has 
been  taken  except  that  previously  taken  for  the  turnpike,"  the  said  J. 
H.  Mifflin  is  not  entitled  to  damages  for  the  change  in  the  manner  of 
using  the  road. 


SUPREME    COURT    OF   PENNSYLVANIA.  391 

Mifflin  V.  Harrisburg,  Portsmouth,  Mountjoy,  and  Lancaster  Railroad  Co. 

The  cases  were  argued  by  Ford  and  Stevens,  with  whom  was  North, 
for  appellants.  —  It  was  inter  alia  contended  that  the  receipt  was  for 
damages  done  by  the  turnpiKc-road  constructed  —  the  company  ob- 
tained aright  of  passage  for  that  road  alone,  and  the  title  to  the  soil 
remaiped  in  the  Miss  Bethels.  1  Yeates,  167 ;  1  Barr,  336  ;  2  Barn. 
&  Aid.  793;  1  Bald.  230;  16  Mass.  35;  Woolrich' on  Ways,  33 
Law  Lib.  The  moment,  therefore,  the  land  of.  the  appellant  ceased 
to  be  used  as  a  turnpike,  it  would  have  reverted.  But  the  legislature, 
in  the  exercise  of  its  power,  conferred  upon  the  railroad  company  the 
right  to  purchase  and  convert  it  into  a  railroad,  upon  the  condition 
that  they  should  pay  the  damages  thereby  occasioned  in  the  manner 
prescribed  in  the  original  act  of  incorporation,  not  of  the  turnpike, 
but  of  the  railroad  company.  If  this  had  not  been  done,  they  could 
have  been  proceeded  against  as  trespassers  for  having  used  the  land 
for  purposes  not  sanctioned  by  the  act.  Ridge  Turnpike  v.  Stoever, 
6  W.  &  Ser.  378.  The  construction  of  a  turnpike  may  be  a  benefit 
to  an  individual ;  that  of  a  railroad,  from  liability  of  the  property  Jo 
fire  or  for  other  reasons,  may  be  to  him  an  injury.  If  the  jury  al- 
lowed consequential  damages,  they  had  a  right  to  do  so.  Railroad 
Co.  V.  Yeiser,  ante,  p.  325. 

Franklin,  for  the  company.  —  This  property  has  been  long  taken 
and  applied  to  public  use,  with  the  consent  and  at  the  instance  of  the 
Miss  Bethels,  the  then  owners,  and  they  received  full  compensation 
•therefor. 

The  right  of  entry  and  possession  are  therefore  vested  in  the  pub- 
lic ;  and  the  legislature  has  a  perfect  right  to  direct  a  change  in  the 
mode  of  the  public  enjoyment  of  it,  without  providing  any  additional 
compensation  to  the  owner  of  the  soil. 

This  is  expressly  decided  in  the  case  of  the  Philadelphia  and  Tren- 
ton Raih-oad  Company,  6  Whar.  25,  43,  44,  ante,  p.  269. 

That  case  governs  the  present ;  and  the  principle  contained  in  it  is 
recognized  and  supported  in  Green  v.  Borough  of  Reading,  9  Watts, 
382.  A  lot-holder  cannot  recover  damages  against  the  corporation  of 
a  borough  for  grading  the  street  opposite  his  lot  and  injuring  its 
value. 

The  legislature  may  authorize  a  bridge  company  to  use  a  highway 
without  compensation  to  the  owner.  Mon.  Bridge  Co.  v.  Coons,  6 
>V.  &  Ser.  101 ;  same  case,  6  Barr,  379,  see  opinion  of  Gibson,  C.  J., 
382.  A  company  invested  with  the  right  of  eminent  domain,  is  not 
answerable  for  consequential  daiiiages  further  than  provided  by  the 
grant. 

Neither  the  State,  nor  a  person,  artificial  or  natural,  acting  by  its 
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authority  under  a  law  which  the  legislature  is  competent  to  make,  is 
answerable  for  consequential  damages,  occasioned  by  the  construc- 
tion of  a  highway,  further  than  is  specially  provided  by  the  law  it- 
self.    Henry  v.  Pittsburgh  Bridge  Co.  8  W.  &  Ser.  85. 

The  damages  here  insisted  on  are  altogether  consequential ;  result- 
ing from  the  inconvenifence  to  which  the  occupants  of  the  houses  are 
subjected  by  not  having  a  pavement  in  front  of  them. 

The  injm-y  does  not  arise  from  making  the  railroad,  but  from  tak- 
ing away  the  turnpike-road. 

If  the '  turnpike-road  had  not  been  removed,  the  plaintiff  would 
have  no  right  to  put  a  pavement  in  front  of  his  houses ;  as  the  front 
of  the  houses  is  on  the  line  of  the  turnpike-road,  and  the  steps  and 
cellar-doors  are  encroachments  on  the  rights  of  the  public. 

In  the  case  of  Mifflin,  and  of  Heise,  the  opinion  of  the  court  was 
delivered  May  27,  by 

Bell,  J.  —  In  the  year  1823,  the  legislature  incorporated  a  company 
to  construct  a  turnpike-road  from  Columbia,  to  Marietta,  under  the 
title  of  "  The  Columbia,  Chiques,  and  Marietta  Road  and  Bridge 
Company,"  and  prescribed  the  mode  of  ascertaining  the  damages 
thereby  sustained  by  the  owners  of  the  land  through  which  the  pro- 
posed road  might  run.  The  road  was  accordingly  made,  and  after-, 
wards  the  then  owners  of  the  property,  now  in  the  seizin  of  the  ap- 
pellants, agreed  with  the  company  as  to  the  value  of  the  damages 
inflicted,  and  accepted  the  sum  of  one  hundred  dollars  in  full  com- 
■  pensation  for  all  injuries  sustained  in  consequence  of  the  road  having 
been  laid  out  and  opened  through  their  real  property,  and  in  fuU  of 
aU  demands  against  them.  Twenty-four  years  after  this,  namely,  in 
the  year  1849,  an  act  was  passed  authorizing  the  Harrisburg,  Ports- 
mouth, Mountjoy,  and  Lancaster  Railroad  Company  to  purchase 
from  the  directors  of  the  turnpike  company,  all  their  right,  title,  and 
claim  in  the  said  road,  and  empowering,  the  latter  to  sell  and  dispose 
of  the  same  to  the  former,  "  for  the  purpose  of  laying  rails  thereon, 
under  the  act  and  several  supplements  thereto,  relative  to  the  incor- 
poration of  the  said  railroad  company."  This  statute  grew  out.  of 
two  prior  enactments,  dated  respectively  the  16th  of  March  and  the 
7th  of  April,  1848,. by  which  the  railroad  company  was  invested  with 
power  to  construct  a  branch  of  its  road  from  an  ascertained  point  on 
the  original  road,  and  extending  to  the  town  of  Marietta.  These, 
acts  were  supplementary  to  the  statute  by  which  the  latter  company 
was  originally  incorporated,  in  the  year  1832,  to  make  a  railroad  from 
Lancaster  to  Harrisburg,  and  contain  the  provision  "  that  in  con- 
structing and  locating  the  said  branch,  and  after  the  same  shall  have 
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been  completed,  the  said  Harrisburg,  Portsmouth,  Mountjoy,  and 
Lancaster  Railroad  Company  shall  be  subject  to  all,  the  provisions 
and  restrictions  imposed  upon  the  said  company  under  existing  laws, 
as  if  the  same  were  herein  reenacted  in  full  detail."  The  purchase 
was  accordingly  made,  and  a  branch  railroad  built,  principally  on  and 
occupying  the  site  of  the  turnpike.  Where  the  new  road  passed 
through  the  lands  of  the  appellants,  it  became  necessary  to  make  an 
excavation  of  some  depth,  by  which  one  portion  of  their  property 
was  cut  off  from  other  portions,  and  certain  houses  built  on  the  edge 
of  the  turnpike  were  isolated  and  rendered  inconvenient  of  occupa- 
tion. It  thus  happened  that  what  had  been  a  convenient  appendage 
as  a  road  of  general  use,  and  a  rneans  of  facilitating  intercommuni- 
cation, was  rendered  a  positive  obstruction  in  the  enjoyment  of  the 
appellants'  property  as  it  had  been  before  used.  This  may  be,  and  it 
is  said,  is  more  than  compensated  by  increased  facilities  created  by 
the  making  of  the  railroad  in  the  occupation  of  the  land  for  other 
purposes ;  but  as  this  was  a  subject  for  the  consideration  of  tl^  in- 
quest which  assessed  the  damages,  it  cannot  legitimately  be^fflten 
into  account  here  in  determining  the  abstract  right  of  the  landholders 
to  claim  remuneration  for  consequential  injuries  flowing  from  the 
construction  of  the  last  improvement.  The  court  below  thought 
such  remuneration  could  not  be  awarded,  because  the  surface  occu- 
■  pied  by  the  turnpike  road  having  been  dedicated  to  public  use  by 
legislative  authority  for  every  purpose  of  passage  and  trial,  the  com- 
munity had  acquired  an  interest  therein,  and'  no  ground  having  been 
taken  for  the  purposes  of  the  railroad,  other  than  was  before  appro- 
priated by  the  turnpike  company  under  a  purchase  of  the  right  of  way, 
the  owners  of  the  soil  cannot  with  propriety  complain  of  a  mere 
change  in  the  mode  of  user,  which  encroached  no  further  on  their 
actual  possession.  If  this  reasoning  be  correct,  the  case  presents  the 
anomaly  of  substantial  injury  inflicted  without  corresponding  remedy ; 
for  all  the  numerous  laws  passed  upon  the  subject  of  public  improve- 
ment by  canals  and  roads,  and  among  them  that  incorporating  the 
appellees,  recognize  the  possibility  of  damages  incurred  beyond  the 
mere  appropriation  of  soil  nece^ary  to  the  purpose.  The  basis  of 
compensation  is  not  to  be  meastired  solely  by  the  value  of  the  land 
taken  for  public  use.  The  advantages  likely  to  accrue,  and  the  dis- 
advantages to  be  suffered,  enter  largely  into  the  estimate. 

These    considerations    may,   and  frequently   do,   swell  the   sum, 
awarded  as  remunerative,  far  beyond  the  worth  of  the  surface  occu- 
pied, or  reduce  it  to  nothing.     One  mode  of  occupation  may  be  at- 
tended with  little  or  no  inconvenience  to  the  owner  of  the  soil,  while 
another  may  visit  him  with  injuries  of  a  serious  character,  in  refer- 


394  AMEEICAN  RAILWAY  CASES. 


Mifflin  V.  Harrisburg,  Portsmouth,  Mountjoy,  and  Lancaster  Railroad  Co. 


ence  to  the  nature  of  his  possessions  and  the  manner  of  their  enjoy- 
ment. Nay,  vhile  one  species  of  improvement  may  facilitate  his 
business  or  add  materially  to  the  value  of  his  property,  another  may 
hinder  the  one  and  largely  detract  from  or  entirely  destroy  the  other. 
The  very  case  before  us  is  illustrative  of  this,  if  any  reliance  can  be 
placed  in  the  correctness  of  those  who  measured  the  amount  of  in- 
jury severally  occasioned  by  the  turnpike  and  railroad.  While  the 
first  was  esteemed,  by  the  parties  themselves,  as  fully  compensated 
by  the  payment  of  one  hundred  dollars,  for  the  whole  line  of  road 
passing  through  the  farm  then  owned  by  the  Misses  Bethel,  the  last 
is  fixed  by  an  inquest  at  fourteen  hundred  and  eighty  dollars,  in  ref- 
erence to  a  part  only  of  the  same  property.  A  very  limited  knowl- 
edge and  brief  reflection  will  satisfy  the  inquirer  that  such  a  disparity 
may  well  occur  under  the  circumstances  which  have  place  here,  and 
it  demonstrates,  at  least,  the  propriety  of  making  provision  for  the 
payment  of  damages,  whether  the  consequential  injuries  suffered  be 
thej|gsult  of  an  original  construction,  or  flow  from  the  supervention 
of  \  new  and  different  work  upon  an  old  improvement.  Had  a  rail- 
road been  originally  made  over  the  lands  of  the  appellants,  creating 
the  injuries  they  now  complain  of,  an  omission  to  provide  for  remu- 
neration to  the  owners  would  have  encountered  universal  disapproba- 
tion. The  suggestion  that  the  damages  suffered  were  merely  conse- 
quential could  not  have  been  accepted  as  an  answer,  except,  perhaps, 
in  a  discussion  relative  to  the  constitutional  power  of  the  legislature 
to  concede  the  right  of  making  such  a  road  over  private  property, 
without  stipulating  for  the  payment  of  such  damages.  In  the  case 
of  the  Philadelphia  and  Trenton  Railroad  Company,  ante,  p.  269, 
specially  referred  to  by  the  court  below,  the  distinction  is  pointed  out 
between  what  has  been  called  consequential  injuries,  and  direct  dam- 
age suffered  from  actual  appropriation  of  the  land,  considered  in  ref- 
erence to  the  constitutional  prohibition.  It  is  there,  and  in  other 
cases  which  follow  it,  said  that  though  the  general  assembly  is, with- 
out power  to  grant  to  a  corporation  the  right  of  taking  private  prop- 
erty for  a  public  use  withotit  making  compensation,  it  may  authorize 
the  site  of  a  street  or  highway,  dedicated  to  the  use  of  the  people,  to 
be  occupied  by  a  supervened  railway,  without  providing  for  the  re- 
muneration of  private .  damages  consequent  upon  it ;  for,  said  the 
court,  the  constitutional  inhibition  extends  not  to  mere  matters  of  an- 
noyance. The  same  doctrine  was  repeated  in  the  Monongahela 
Navigation  Company  v.  Coons,  6  W.  &  Ser.  101 ;  and  though  Mr. 
Justice  Houston  there  took  occasion  to  dissent  from  the  principle  laid 
down,  that  an  act  which  incidentally  injured  or  entirely  destroyed  the 
enjoyment  of  property,  in  a  particular  way,  is  not  always  a  taking  or 
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appropriation  of  it  within  the  meaning  of  the  constitution,  it  was 
again  proclaimed  in  the  subsequent  case  of  Henry  v.  The  Pittsburg 
and  Alleghany  Bridge  Company,  8  W.  &  Ser.  85,  where  the  court 
declared  it  to  be  settled  that  neither  the  State  nor  a  -person,  natural 
or  artificial,  acting  by  its  authority  or  command,  under  a  law  which 
the  legislature  is  competent  to  make,  is  answerable  for  consequential 
damages  occasioned  by  the  construction  of  a  highway,  further  than 
happens  to  be  specially  provided.  Notwithstanding,  then,  some  prior 
difference  of  opinion,  it  may  now  be  taken  as  the  ascertained  rule, 
that  the  lawmakers  may  legally  omit  a  provision  for  merely  conse- 
quential damages,  when  creating  a  corporation  to  construct  an  im- 
provement for  the  common  benefit.  But,  I  thinlc,  such  was  not  the 
popular  impression,  and  it  is  certain  that,  goyerned  either  by  consti- 
tutional scruples  or  actuated  by  a  sense  of  common  justice,our  legis- 
lature have  always  directed  payment  for  consequential  injuries  suf- 
fered by  the  landholder  from  the.  making  of  public  highways  or  other 
like  works.  I  say  always ;  for  the  very  few  instances  where  this  has 
been  omitted  among  the  numerous  acts  of  this  character  wTiich  load 
the  statute-books,  scarcely  deserve  to  be  esteemed  exceptions.  These, 
to  be  sure,  with  one  or  two  instances  of  departure,  relate  to  original 
constructions ;  but  what  difference  can  it  make  in  principle,  and  so 
far  as  the  dictates  of  right  are  involved,  whether  a  railway  is  laid 
down  on  an  already  made  turnpike-road,  or  constructed  over  a  sur- 
face newly  prepared  for  the  purpose  ?  Had  the  Columbia,  Chiques, 
and  Marietta  Turnpike-road  Company  been  at  first  empowered  to 
make  a  railway  over  the  appellant's  land,  doubtless  it  would  have 
been  held  expressly  responsible,  not  only  for  the  value  of  the  land 
actually  occupied  by  the  way,  but  for  all  incidental  injury.  Why 
should  a  difference  of  practice  be  tolerated  because  such  injury  flows 
from  a  railway  ingrafted  upon  a  previously  made  turnpike  ?  There 
isj  obviously,  no  reason  for  such  a  distinction,  as  perhaps  there  would 
have  been,"had  a  property  in  the  soil  passed  to  the  earlier  company  by 
virtue  of  its  payment  of  damages.  The  case  might  then  have  fallen 
within  the  principle  which  recognizes  the  power  of  a  proprietor  to 
put  his  possessions  to  a  profitable  use,  though  such  user  may  involve 
an  incidental  injury  to  a  neighbor ;  a  principle  which  was  recognized 
in  Green  v.  The  Borough  of  Reading,  9  Watts,  382,  and  other  cases, 
cited  for  the  appellee.  But  here,  the  soil  over  the  surface  of  which 
the  turnpike  ran  remains  in  the  original  owners  or  their  alienees. 
During  its  appropriation  to  the  purposes  of  the  turnpike,  those  own- 
ers might  have  maintained  an  action  of  trespass  against  the  directors 
of  the  corporation,  had  they  attempted  to  construct  over  its  site  a 
railroad,  without  special  authority,  or  turned  it  to  any  other, use  than 
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that  authorized  by  their  charter.  Ridge  Turnpike  v.  Stoever,  6  W.  & 
Ser.  378 ;  for  it  is  undoubted  that  land  taken,  under  authority  of  law, 
for  the  construction  of  a  turnpike  or .  other  road,  cannot  be  used  for 
some  other  purpose  ;  but  the  State  is  bound  to  protect  the  highway 
and  preserve  its  uses  according  to  the  terms  of  the  concession.  1 
Bald.  230 ;  16  Mass.  35.  If,  then,  by  the  payment  of  the  original 
damages,  the  first  company  purchased  under  its  charter  but  the  right 
of  constructing  and  using  a  turnpike  over  the  surface  of  the  soil,  it  is 
obvious  it  could,  of  itself,  unassisted  by  legislative  Jiction,  have  con- 
veyed no  interest  beyond  this  to  the  second  company.  As  alienees, 
the  latter  corporation  could"  not , have  excavated  a  shovelful  of  earth 
but  at  the  hazard  of  an  action.  Their  right  to  do  so  is  something 
greater  and  different  from  any  interest  derived  or  privilege  purchased 
from  the  older  company.  It  is,  therefore,  to  be  regarded  precisely  as 
though  it  were  an  original  grant  by  an  exercise  of  the  legislative 
power,  and  its  enjoyment  is  subject  to  all  the  conditions  and  restric- 
tions to  which  the  legislature  has  seen  fit  to  subject  it.  We  are  not 
here  presented  with  a  question  of  constitutional  law,  such  as  occurred 
in  the  cases  I  have  referred  to,  and  upon  which  the  learned  president 
of  the  common  pleas  seems  to  have  founded  his  determination. 

The  inquiry  is  not  whether  the  General  Assembly  might  have  em- 
powered the  railroad  company  to  make  a  branch  railway  on  the  site 
of  the  turnpike,  without  making  compensation  for  the  incidental 
damages  consequent  upon  it.  Nor  is  it,  whether  a  municipal  corpo- 
ration in  the  exercise  of  its  legitimate  functioiis,  may  alter  or  cause 
the  grade  of  streets  and  highways,  without  being  accountable  to  the 
owners  of  the  adjacent  property  for  loss  and  inconvenience  resulting 
thereupon,  as  it  was  in  Green  v.  The  Borough  of  Reading.  It 
seems  to  be,  simply,  whether  the  legislature  may  annex,  as  a  condi- 
tion to  the  exercise  of  such  a  privilege  as  was  here  conferred,  the  duty 
of  reimbursing  private  owners  for  injuries  suffered  by  them  in  the 
promotion  of  the  interests  of  a  private  corporation,  or,  if  you  please, 
of  the  public,  and  have  so  directed  in  this  instance;  Upon  this 
point,  the  most  extreme  -verge  to  which  this  court  has  gone  in  favor 
of  private  corporations  is  to  be  found  in  the  doctrine,  reiterated  in 
the  last  case  of  Coons  v.  The  Monongahela  Nav.  Co.  6  Barr,  379, 
that  a  company  invested  with  the  right  of  eminent  domain  is  not 
answerable  for  consequential  damages  further  than  is  provided  by  the 
grant.  In  that  case,  the  court  gave  effect  to  an  act  of  assembly  di- 
recting remuneration  for  consequential  damages,  suffered  long  before 
the  passage  of  the  statute,  from  acts  committed  in  pursuance  of  au- 
thority conferred  by  the  original  charter,  which  contained  no  similar 
provision.      In  truth,  that  adjudication  recognizes  the  propriety  of 
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legislative  interference  to  an  extreme  much  further  than  is  claimed  in 
this  instance.  But  without  this  authority,  not  the  slightest  doubt 
could  be  entertained  of  the  justice  of  providing  for  remuneration, 
w^iere  new  powers  and.  privileges  are  conferred  either  on  the  original 
company  or  another  substituted  for  it.  We  are  thus  reduced  to  the 
single  point,  whether  such  a  provision  is  discoverable  in  any  of  the 
statutes  which  have  been  enacted  in  reference  to  the  branch  railway 
particularly  under  notice.  Happily,  not  the  slightest  difficulty  is 
found  in  returning  an  affirmative  response  to  ihis'qucsre.  We  have 
already  seen,  that  by  the  act  of  March,  1848,  in  constructing  and  lo- 
cating the  branch  road,  the  appellees  are  expressly  made  subject  to  all 
the  provisions  and  restrictions  imposed  by  prior  laws ;  and  the  act  of 
January,  1849,  which  authorizes  the  sale  and  transfer  of  the  turnpike- 
road,  enacts  that  the  rails  to  be  laid  thereon  shall  be  laid  under  the 
act  and  the  several  supplements  thereto  relative  to  the  incorporation 
of  the  railroad  company.  These  references  to  the  prior  statutes,  as 
containing  the  conditions  under  which  the  branch  road  was  to  be  con- 
structed, are  too  clear  and  explicit  to  admit  a  moment's  hesitancy. 
They  empower  the  company  to  make  a  new  piece  of  railroad,  as 
auxiliary  to  the  principal  road  then  completed,  upon  precisely  the 
same  terms  imposed  by  the  original  statutes  in  reference  to  the  origi- 
nal work.  One  of  these  terms  or  conditions  was  the  obligation  to 
pay  for  consequential  injuries,  assessed  in  the  manner  pursued  in  this 
instance.  When  petitioning  the  court  for  inquests,  the  complainants 
referred  themselves  to  the  original  act  of  incorporation,  as  we  have 
shown  they  had  a  right  to  do.  Consequently,  in  setting  aside  the  in- 
quisition so  found,  upon  the  motion  that  there  is  no  warrant  for  the 
inquiry  of  damages,  the  court  fell  into  error,  and  the  decrees  quash- 
ing 'the  inquisitions  mus1>  be  reversed. 

But  other  exceptions  were  taken  to  the  finding  of  the  inquests, 
which  the  court  declined  to  pass  upon,  and  which,  indeed,  under  the 
opinion  entertained,  it  was  unnecessary  to  consider.  As,  however,  it 
may  be  proper  to  inquire  into  the  truth  of  these  exceptions,  or  some 
of  them,  the  record  will  be  remitted  to  the  court  below,  with  a  pro- 
cedendo. 

And  now,  to  wit,  May  26, 1851,  after  argument  and  due  considera- 
tion, it  is  ordered  that  the  decree  and  judgment  of  the  said  court  of 
common  pleas,  quashing  the  said  inquisition,  so  as  aforesaid  found 
upon  the  petition  of  the  said  J.  H.  Mifflin,  be  reversed  and  wholly  set. 
aside ;  and  it  is  further  ordered  that  the  said  record  be  remitted  to  the 
said  court  of  common  pleas,  in  order  that  the  said  complaint  and  the 
finding  thereon,  together  with  the  exceptions  filed  fhereto  in  the  said 
court,  may  be  duly  proceeded  in  and  finally  determined. 
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A  similar  decree  is  to  be  entered  in  the  case  of  Heise  v.  The  Har- 
risburg,  Portsmouth,  Mountjoy,  and  Lanca:ster  Raihroad  Company. 

In  the  case  of  Susan  Bethel,  the  opinion  and  decree  were  as  fbl- 
low,  by 

Bell,  J.  —  For  the  reasons  just  expressed  in  the  cases  of  Mifflin  v. 
the  above  defendant,  and  Heise  2;.  the  same,  we  are  of  opinion  the 
court  erred  in  refusing  to  entertain  the  exceptions  filed  by  the  com- 
plainant, on  the  ground  she  is  not  entitled,  at  law,  to  claim  the  as- 
sessment of  any  damages  for  consequential  injury  done  to  her  estate 
by  making  the  said  branch  railroad.  But  as  we  perceive  no  merit  in 
the  said  exceptions  so  filed,  we  think  the  court  below  was  right  in  re- 
fusing to  set  aside  the  said  inquisition. 

Wherefore  the  said  decree,  confirrriing  the  said  inquisition,  is  con- 
firmed May  27, 1851. 
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The  Camden  and  Ambot  Railroad  and  Transportation  Company  v. 

BURKE.1 
New  York,  May,  1835. 

Liability  of  Railway  Companies  as  Common  Carriers  —  Limitation  of 
Liability  by  Notice  —  Negligence. 

A  Company  using  steamboats  and  railroads  for  the  transportation  of  passengers  and  their 
baggage,  are  liable,  as  common  carriers,  for  damages  happening  to  the  baggage  of  passen- 
gers from  a  defect  in  the  vehicles  or  machinery  used,  although  the  company  is  not  charge- 
able with  actual  negligence  or  want  of  skill,  or  want  of  care  in  securing  the  safety  of  the 
baggage :  if  injury  happens  to  it,  nothing  will  excuse  the  company  but  inevitable  accident, 
arising  from  superhuman  causes,  or  the  acts  of  the  enemies  of  the  country. 

The  same  rule  does  not  apply,  if  injury  happens  to  the  persons  of  the  passengers  :  in  such 
cases,  if  the  company  have  done  all  that  human  foresight  and  care  can  do  to  insure  the 
safety  of  the  passengers,  they  are  not  liable  to  respond  in  damages. 

Notice  in  the  usual  form,  "  All  baggage  at  the  risk  of  the  owners,"  though  brought  home 
to  the  knowledge  of  the  passengers,  will  not  in  such  case  excuse  the  company.  Common 
carriers  cannot,  by  such  notice,  excuse  themselves  from  the  implied  agreement  that  the 
vessel,  coach,  or  other  vehicle  used  for  the  transportation  of  goods  or  baggage,  is  suffi- 
cient for  the  business  in  which  it  is  employed. 

Error  from  the  superior  court  of  the  city  of  New  York.  Burke 
brought  his  action  against  the  company,  the  proprietors  of  a  line  of 
steamboats  and  of  a  raUroad  and  carriages  between  New  York  and 
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Philadelphia,  for  damage  done  to  the  wardrobe,  music,  and  musical  in- 
struments of  his  minor  son,  master  Burke,  a  stage-player,  by  the  ward- 
robe, &c.,  falling  into  the  water  at  Bordentown,  whilst  the  agents  of 
the  company  were  in  the  act  of  passing  the  baggage  from  a  stepn- 
boat  of  the  company  to  the  cars  upon  the  railroad.  Master  Burke 
was  a  passenger,  in  the  line  6f  the  company,  from  Philadelphia  to 
New  York,  in  December,  1833,  and  had  with  him  a  number  of  trunks, 
containing  his  wardrobe,  &c. ;  he  paid  not  only  for  his  passage,  but 
an  extra  sum  for  the  transportation  of  his  baggage.  The  mode  of 
Goniicting  the  operations  of  the  company  is  thus :  After  the  boat  is 
under  way,  the  baggage  of  the  passengers  is  placed  in  a  erib,  which, 
on  the  arrival  of  the  boat  at  Bordentown,  is  removed  from  the  steam- 
boat to  the  cars  on  th«  railroad,  by  means  of  a  crane,  —  a  stationary 
fixture  on  the  wharf.  The  fall  from  the  crane  is  by  a  rope  attached 
to  a  pully  with  a  large  double  and  single  block.  The  rope  and  block 
straps,  used  at  the  time  of  the  accident,  were  four  and  a  half  inches 
in  circumference.  In  removing  the  baggage,  the  strap  of  one  of  the 
blocks  gave  way,  or  broke,  and  the  crib,  with  the  baggage,  fell  into 
the  water,  by  means  of  which  the  injury  complained  of  was  sus- 
tained. The  crib  alone  weighs  five  hundred  and  ten  pounds,  and  the 
whole  weight,  at  the  time  of  the  accident,  was  less  than  three  thou- 
sand pounds.  A  rope,  of  the  thickness  of  that  employed  at  the  time 
of  the  accident,  is  capable  of  sustaining  a  weight  of  at  least  tjiree 
tons.  The  captain  of  the  steamboat,  who  had  been  a  seafaring  man 
for  fourteen  years,  examined  the  rope  immediately  after  the  accident, 
and  could  not  discover  the  cause  of  its  giving  way ;  there  was  no 
assignable  cause  for  the  accident.  The  block  had  been  strapped,  and 
been  in  use  seven  or  eight  months.  The  block  strap  broke  short  off; 
it  was  covered  with  spun-yarn  and  leather  where  it  broke.  Another 
witness,  a  seaman  and  rigger,  who  fitted  the  blocks  and  strapped 
them,  testified  that  the  rope  ought  to  have  lasted  upwards  of  a  year. 
Since  the  accident,  the  company  use  a  rope  five  and  three-fourths 
inches  in  circumference.  The  agent  of  the  company,  whose  business 
it  was  to  superintend  the  wharf  at  Bordentown,  testified  that  he  ex- 
amined the  ropes  daily,  and  that  they  were  sound  as  far  as  the  human 
eye  could  discover.  Where  the  rope  broke,  a  defect  could  not  have 
been  discovered  without  taking  off  the  spun-yarn,  which  had  not 
been  done,  nor  had  he  examined  particularly  to  see  whether  the  fope 
had  lengthened ;  it  did  not  appear  to  him  that  it  had.  It  was  proved 
that  there  were  notices  affixed  in  different  parts  of  the  boat,  on  which 
were  printed  the  words,  «  All  baggage  at  the  risk  of  the  owner," 
which  were  seen  by  Master  Burke.  Forty  pounds  baggage  were 
allowed  to  a  passenger,  as  covered  by  his  fare ;  for  all  over,  an  addi- 
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tional  charge  was  made,  —  the  same  sum  being  asked  for  one  hun- 
dred and  forty  pounds,  as  "for  the  fare  of  a  passenger,  and  so  in  pro- 
portion. Master  Burke  paid  $1.50  for  his  baggage.  Several  witnesses 
testified  as  to  the  extent  of  injury  to  the  wardrobe,  &c.  Chief  Jus- 
tice Jones,  of  the  superior  court,  charged  the  jury,  that  if  the  loss 
was  to  be  ascribed  to  the  negligence  and  want  of  care  of  the  persons 
employed  in  the  carriage  of  the  goods,  the  defendants,  whose  agents 
they  were,  must  confessedly  be  held  responsible  for  it  in  damages ; 
but  that,  in  the  present  case,  those  who  are  charged  with  the  trans- 
portation of  the  goods,  had  been  guilty  of  no  culpable  negligence  or 
want  of  care,  and  the  evidence  conclusively  showed  that  the  strap  gave 
way,"  not  from  the  improvident  overcharge  or  unskilful  or  careless 
management  of  the  crane  and  its  machinery,  but  from  some  secret  and 
unknown  defect  in  the  rope  itself,  not  discoverable  on  inspection,  nor 
discernible  without  examination  of  the  interior  of  the  rope  compos- 
ing the  fall ;  and  that-therefore  the  liability  of  the  defendants  for  the 
damages,  was  purely  a  question  of  law,  how  far  the  defendants  were 
responsible  for  the  sufficiency  of  the  vehicles  employed  in  the  trans- 
portation, and  of  the  crane  and  its  machinery,  for  the  safe  removal  of 
the  goods  from  the  one  to  the  other ;  and,  in  reference  to  that  ques- 
tion, the  chief  justice  charged  the  jury,  that  if  they  were  satisfied,* 
from  the  evidence,  that  the  loss  or  damage  in  the  present  case,  was 
occasioned  by  the  inadequacy  and  defect  of  the  machinery  employed 
in  the  removal  of  the  goods  from  the  steamboat  to  the  railroad  car, 
the  defendants  were  answerable  for  it,  notwithstanding  that  the  defect 
in  the  strap  to  which  it  was  owing,  was  unknown  to  the  carriers,  and 
not  discoverable  on  inspection,  and  the  loss  may  have  happened  with- 
out any  culpable  negligence  or  want  of  care  of  the  carriers,  or  their 
agents,  in  the  application  or  management  of  the  crane  and  its  ma- 
chinery, at  the  time.  The  judge  further  charged  the  jury,  that  the 
notification  to  the  following  purport,  "  All  baggage  at  the  risk  of  the 
owners,"  shown  to  have  been  published  by  the.  defehdants  in  the  boat, 
would  not  protect  them  from  the  loss,  if  attributable  to  the  defect  of 
the  machinery.  The  counsel  for  the  defendants  excepted  to  this 
charge.  The  jury  found  a  verdict  for  the  plaintiff  for  $500,  upon 
which  judgment  was  entered.  The  defendants  sued  out  a  writ  of 
error. 

J.  Anthon,  for  plaintiffs  in  error.  It  is  apparent  that,  on  the  trial, 
the  defendants  were  acquitted  of  all  negligence,  and  that  the  judge 
laid  down  the  rule  of  law,  that  the  passenger  carrier  is  liable  for  all 
damage  proceeding  from  his  carriages  or  machinery  giving  way  acci- 
dentally, whether  he  had  the  power  to  guard  against  it  or  not ;  in 
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other  words,  that  he  insures  the  perpetuity  of  the  carriages  against 
the  operation  of  all  natural  causes,  however  latent  the  same  may  be, 
and  how  far  soever  beyond  the  reach  of  human  foresight.  The  plain- 
tiffs in  error  insist  that  this  rule  of  law  is  unsound,  and  carries  the 
liability  of  passenger  carriers  beyond  the  bounds  of  reason ;  that  such 
carriers  are  bound  to  supply  carriages  and  machinery  sound  and  sufS- 
cient  as  far  as  the  human  eye  and  judgment  can  discover;  and  having 
done  this,  no  more  can  be  required  of  them ;  and  if  an  accident 
.  occurs  to  the  vehicle  or  machinery,  after  the  exercise  of  such  care  and 
diligence,  it  is  one  against  which  human  prud,ence  cannot  guard,  and 
is  consequently  a  casualty  or  actus  Dei,  for-  which  the  carriers  are  not 
responsible ;  and  that  such  was  clearly  the  case  here,  the  judge  not 
having  thought  fit  to  leave  that  as  a  question  to  the  jury,  but  having, 
in  the  rule  of  law  laid  down  by  him,  assumed  it  as  fuUy  proved. 
The  true  rule  on  this  subject  is  correctly  stated  by  Judge  Story,  and 
is  abundantly  supported  by  good  sense  and  authority :  "  The  passen- 
ger carrier  binds  himself  to  carry  sa:fely  those  whom  he  takes  into  his 
coach,  as  far  as  human  foresight  and  care  will  go ;  that  is,  for  the  ut- 
most care  and  diligence  of  very  cautious  persons.  But  passenger  car- 
riers, not  being  insurers,  are  not  responsible  for  accidents  when  all  rea- 
sonable skill  and  diligence  has  been  employed ;  when  every  thing  has 
been  done  that  human  prudence  can  suggest,  accidents  may  happen," 
&c.  Story  on  Bailments,  379.  This  is  clearly  a  rule  conformable  to  the- 
nature  of  human  beings,  and  the  subject-matter  on  which  they  are  to 
act,  and  may  be  practically  applied  without  absurdity  or  injustice,  — 
and  does  not,  as  in  the  case  before  the  court,  make  a  carrier  liable  for 
that  which  he  could  by  no  means  prevent.  Judge  Story  is  fully  sup- 
ported by  the  cases,  as  he  is  by  the  good  sense  and  reason  of  the  rule. 
Thus,  in  Aimes  v.  Stevens,  1  Strange,  128,  in  which  there  were  goods, 
on  board  a  hoy,  and  in  shooting  a  bridge,  the  hoy  struck  and  sunk,  it 
was  contended,  that  she  would  not  have  sunk  if  she  had  been  a  bet- 
ter hoy.  I^er  Curiam :  No  carrier  is  bound  to  have  a  new  carriage 
for  every  journey ;  it  is  sufficient  if  he  provide  one  which,  without 
any  extraordinary  accident,  will  probably  perform  the  journey.  In 
Christie  v.  Grigg,  2  Campb.  79,  a  passenger  was  injured  by  the 
breaking  down  of  a  stage.  The  axletree  snapped  in  going  down 
some  slight  descent.  The  defendant  proved  that  the  axletree  had 
been  examined  a  few  days  before  it  broke,  without  any  flaw  being 
discovered.  Sir  J.  Mansfield :  "  If  the  axletree  was  sound  as  far  as 
the  human  eye  could  discover,  the  defendant  is  not  liable.  There  is 
a  difference  between  a  contract  to  carry  goods,  and  a  contract  to 
carry  passengers.  For  the  goods,  the  carrier  is  answerable  at  all 
events;  but  he  does  not  warrant  the  safety  of  passengers.     His  under^ 
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taking,  as. to  them,  goes  no  further  than  this;  that  as  far  as  human 
care  and  foresight  can  go,  he  will  provide  for  their  safe  conveyance." 
If,  in  such  a  case,  the  passenger  could  not  recover  for  a  broken  limb, 
a  fortiori  he  could  not  recover  for  a  table  or  any  article  of  baggage 
injured  from  the  same  cause.  In  Aston  v.  Havens,  2  Esp.  N.  P.  C. 
533,  the  injury  to  the  passengers  proceeded  from  a  casual  overturn  of 
the  stage ;  but  it  led  to  a  full  exposition  of  the  general  rules  of  lia- 
bility governing  passenger  carriers.  Eyre,  C.  J.:  "The  action  is 
founded  entirely  in  negligence.  Coach  owners  are  not  liable  for  inju- 
ries happening  by  accident  or  misfortune,  when  there  has  been  no 
negligence  of  the  driver."  This  case  fully  establishes,  among  other 
things,  that  before  a  liability  for  damage  to  the  person,  and  a  fortiori 
to  the  goods,  from  the  vehicle  or  its  manageme'nt,  can  be  incurred  by 
the  carrier,  negligence  must  be  established. 

So,  in  the  latest  case  which  has  occurred  on  this  subject.  Sharp  v. 
Grrey,  9  Bing.  457,  the  ^pne  rule  is  clearly  laid  down.  This  was 
similar  to  Christie  v.  Grigg,  the  accident  -having  proceeded  from 
breaking  the  axle.  It  differed,  however,  in  this  particular;  that  in 
the  former  case  due  care  had  been  exhibited  in  examining  the  axle,, 
and  in  this  the  jury  found  a  want  of  care.  The  axle  had  a  defect, 
which  must  have  been  obvious  to  the  builder  of  the  carriage,  and 
would  have  been  discovered,  if  the  wooden  casing  covering  it,  had 
been  removed.  The  want  of  care  was  exceedingly  slight,  it  being 
proved  that  to  take  oflF  the  casing  might  be  productive  rather  of  inse- 
curity than  safety.  Tindal,  C.  J. :  "  The  judge,  however,  left  it  to 
the  jury  to  say,  whether  there  had  been,  on  the  part  of  the  defendant, 
that  degree  of  vigilance  which  -was  required  by  his  engagemerit  to 
carry  the  plaintiff  safely."  It  is  very  clear,  from  this  statement,  that 
if  it  had  been  conceded  in  this  case,  as  it  is  in  the  one  now  under 
consideration,  that  there  had  been  no  want  of  care  and  foresight,  the 
judge  would  have  charged  the  jury  directly  for  the  defendant.  This 
case  was  considered  by  the  whole  court,  upon  a  motion  for  a  new 
trial,  and  the  verdict  confirmed.  Parke,  J.,  observed :  "  This  was 
clearly  a  question  of  fact,  and  the  damages  are  not  excessive.  It 
is.  clear  there  was  a  defect  in  the  axle,  and  it  was  for  the  jury  to 
say  whether  the  accident  was  occasioned  by  what  in  law  is  called 
negligence  in  the  defendant,  or  not."  This  case,  therefore,  establishes 
fully  the  rule  laid  down  by  Judge  Story,  and  also  shows  that  the 
judge  below  erred  in  taking  the  question  of  negligence  from  the  jury ; 
and  further,  that  if  the  jury  had  found  that  there  was  no  want  of 
care  and  caution,  as  the  judge  observes,  that  there  ought  to  have  been 
a  verdict  for  the  defendant.  There  are  several  obiter  dicta  of  the 
judges  in  the  case,  on  which  the  counsel  for  the  defendant  in  error^ 
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'will  rely,  and  which  I  shall  presently  briefly  notice.  They 'all,  how- 
ever, agree  in  the  position  taken  by  the  chief  justice  at  the  trial,  and 
expressed  by  Parke,  J.,  that  it  was  clearly  a  question,  "  negligence  or 
not,  for  the  jury."  Gaselee,  J.,  says :  "  It  was  for  the  defendant  to 
show  there  had  been  no  defect  in  the  construction  of  the  coach ;  and 
whether  there  had,  or  not,  was  a  question  for  the  jury."  This  proba- 
bly might  require  some  qualification,  to  make  it  conform  to  the  other 
cases  cited,  namely,  that  it  was  for  the  defendant  to  show  that  what- 
ever the  defect  may  have  been',  the  human  eye  could  not  detect  it. 
Without  this  qualification,  the  dictUm  would  not  be  sustainable ;  and 
the  force  of  this  qualification  becomes  very  apparent,  when  that  rule 
is  applied  to  the  case  before  the  court.  Here  there  was  avowedly  no 
defect  in  the  original  construction  of  the  rope ;  by  no  process  could 
the  eye  of  the  original  maker,  or  that  of  the  "carriers,  detect  the  latent 
defect  in  the  material  used.  It  baffled  solution,  even  after  the  acci- 
dent happened.  To  apply  the  rule  broac^  to  such  a  case,  would 
make  the  carrier  liable  at  all  events,  whether. he  could  or  could  not 
guard  against  the  mischief;  which  would  be  unjust.  The  same  re- 
marks will  also  supply- to  the  dicta  of  Bosanquet,  J.,  which  require  the 
same  qualification  to  make  them  good  law;  and  it  is  worthy  of 
remark,  that  Alderson,  J.,  who  pronounces  the  last  opinion  delivered 
in  the  case,  plainly  perceiving  that  the  dicta  of  his  brethren,  Gaselee 
and  Bosanquet,  required  the  qualification,  contents  himself  with  fur- 
nishing it,  and  with  great  accuracy.  Alderson,  J. :  "A  coach  proprie- 
tor is  liable  for  all  defects  in  his  vehicles  which  can  be  seen  at  the 
time  of  construction,  as  well  as  for  such  as  may  exist  after'^ards,  and 
be  discovered  on  investigation."  AH  these  cases  result  in  the  rule, 
that  where  all  human  caution  and  foresight  have  been  used,  and  an 
accident  happens,  it  is  a  casus  fortuitus,  for  which  the  carrier  is  not 
responsible.  Colt  v.  M'Mechen,  6  Johns.  E..  160.  It  is  true,  that  the 
cases  considered,  are  cases  of  injury  to  the  person  of  the  passenger; 
but  it  cannot  be  that  a  different  rule  can  exist,  with  regard  to  bag- 
gage; it  would  be  exceedingly  strange  that  a  rule  of  law  should 
deprive  a  passenger  of  damage  for  a  broken  leg,  and  yet  give  him 
damages  for  an  injury  to  chattels,  of  comparatively  trivial  impor- 
tance, occurring  at  the  same  time.  If  the  defendants  discharge 
themselves  from  all  negligence,  •  their  notice  protects  them  against 
every  thing  else  not  necessarily  embraced  in  the  matters  already  dis- 
cussed. It  is  not  believed  that  any  such  distinction  will  be  taken; 
but,  if  taken,  it  cannot  bear  serious  discussion,  and  therefore  will  not 
at  present  be  noticed. 

D.  Grahani;  Jun.,  for  defendant  in  error.    It  appears  to  be  conceded 
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on  all  hands,  that  the  injury  complained  of  by  the  plaintiff,  resulted 
ftom  the  intrinsic  insuiSciency  of  the  machinery  provided  for  the  pur- 
pose of  transporting  baggage  to  and  from  the  cars  by  the  defendants 
below.  The  jury,  it  is  true,  have  acquitted  them  of  actual  negli- 
gence in  the  management  of  the  machinery ;  but  in  so  doing,  they 
have  only  referred  their  liability  to  the  question  of  law,  on  which 
they  were  instructed  by  the  learned  chief  justice  in  the  court  below. 

In  commenting  upon  the  principle  laid  down  by  the  chief  justice, 
as  the  governing  one  in  this  case,  the  counsel  for  the  plaintiffs  in 
error,  at  the  very  threshold,  maJtes  an  assumption  which  is  not  war- 
ranted, either  by  the  case  or  by  the  principles  of  law  applicable  to  it. 
It  is,  that  they  are  to  be  regarded  as  passenger  carriers,  as  contradis- 
tinguished from  common  carriers,  or  carriers  of  goods. 

The  distinction  between  the  rights  and  duties  of  passenger  and 
common  carriers,  of  wMch  the  learned  counsel  seems  to  have  lost 
sight,  is  clearly  laid  down  in  the  books.  The  obligation  of  the  former, 
as  expressed  by  the  counsel  himself,  extends  only  "  to  carry  safely 
those  whom  he  takes  into  his  coach,  as  far  as  human  foresight  will 
go,  that  is,  to  the  utmost  caie  and  diligence  •  of  very  cautious  per- 
sons." Story  on  Bailments,  379.  But  if  he  be  a  common  carrier,  (or 
carrier  of  goods,)  "  he  is  in  the  nature  of  an  insurer,  and  is  answera- 
ble for  accidents  and  thefts,  and  even  for  a  loss  by  robbery.  He  is 
answerable  for  all  losses  which  do  not  fall  within  the  excepted  cases 
of  the  act  of  God,  or  inevitable  accident  without  the  intervention  of 
man,  and  public  enemies."  2  Kent's  Coram.  2d  ed.  597.  Nor  has 
the  hardship  of  this  doctrine,  although  in  some  cases  it  has  operated 
with  almost  unjust  severity,  ever  induced  the  courts  to  relax  its  rigor. 
They  have  uniformly  regarded  it  as  resting  upon  principles  of  public 
policy  which  it  would  be  unwise,  as  well  as  unjust,  to  question  or 
disturb.  Jones  on  Bailments,  79,  85 ;  Story  on  Bailments,  330,  338 ; 
2  Kent's  Comm.  2d  ed.  602;  RUey  v.  Horn,  5  Bing.  217.  And  how- 
ever absurd  it  may  seem,  as  the  learned  counsel  supposes,  that  a 
greater  degree  of  responsibility  should  exist,  as  it  respects  the  protec- 
tion of  property,  than  in  the  case  of  personal  safety,  the  soundness 
of  the  distinction  between  passengers  and  common  carriers  cannot 
be  questioned.  A  principal  reason  for  the  greater  extent  of  liability 
of  common  carriers  is  the  impossibility  of  inanimate  properly  taking 
care  of  itself;  and  it  being  necessarily  exposed  to  numberless  modes 
of  loss  or  injury,  beyond  the  care  of  the  owner,  as  well  as  to  prevent 
possible  collusion  or  fraud,  on  the  part  of  the  carrier.  None  of  these 
reasons  can  apply  to  the  transportation  of  passengers,  who,  by  the 
very  laws  of  nature,  are  invested  with  attributes  that  would  rendet 
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the  application  to  them  of  rules  governing  the  transportation  of  inan- 
imate property  perfectly  absurd,  and  which,  in  a  recent  case,  even 
where  human  beings  were  held  as  property,  b,eing  slaves,  induced  the 
supreme  court  of  the  United  States  to  hold,  that  the  rigid  rule  of  the 
common  law,  which  governs  the  carriage  of  inanimate  property,  even 
in  the  case  of  common  carriers,  did  not  apply.  Boyce  v.  Anderson, 
2  Peters,  150.  Even  in  one  of  the  cases  cited  by  the  plaintiffs  in 
error,-  Christie  v.  Griggs,  2  Campb.  79,  this  very  distinction  is  admit- 
ted and  .enforced.  "There  is,  says  Sir  James  Mansfield,  a  difference 
between -a  contract  to  carry  goods,  and  a  contract  to  carry  passengersi 
For  the  goods,  the  carrier  is  answerable  at  all  events,  but  he  does  not 
warrant  the  safety  of  passengers ;  his  undertaking,  as  to  them,  goes 
no  further  than  this ;  that  as  far  as  human  care  and  foresight  can  go, 
he  will  provide  for  their  safe  conveyance."  Waiving,  therefore,  for  a 
moment,  the  inquiry  whether,  upon  the  grounds  assumed,  the  defend- 
ants below  are  not  liable  for  a  latent  defect  in  their  own  machinery, 
although  beyond  the  reach  of  ordinary  foresight,  I  propose  to  briefly 
ask  the  attention  of  the  court  to  the  main  position  on  which  I  rely, 
namely,  that  the  defendants  below  are  liable,  as  common  carriers,  for 
the  loss  sustained  by  the  plaintiff. 

Chancellor  Kent  defines  common  carriers  thus :  "  Common  carriei's 
undertake  generally,  and  for  all  people,  indifierently,  to  convey  goods, 
and  deliver  them  at  a  place  appointed,  for  hire,  and  with  or  without  a 
special  agreement  as  to  price."  "  They  consist  of  two  distinct  classes 
of  men,  namely,  inland  carriers  by  land  or  water,  and  carriers  by  sea, 
and  in  the  aggregate  body  are  included  the  owners  of  stage-wagons, 
and  coaches  who  carry  goods  as  well  as  passengers  for  hire,  wagons, 
teamsters,  cartmen,  the  master  and  owners  of  ships,  vessels,  and  all 
water  craft,  including  steam  vessels  and  steam  tow-boats,  belonging 
to  internal  as  well  as  coasting  and  foreign  navigation,  lightermen,  and 
ferrymen.  As  they  hold  themselves  out  to  the  world  as  common  car- 
riers, for  a  reasonable  compensation,  they  assume  to  do,  and  are  bound 
to  do,  what  is  required  of  them  in  the  course  of  their  employment,  if 
they  have  the  requisite  convenience  to  carry,  and  are  offered  a  reason-- 
able  or  customary  price ;  and  if  they  refuse,  without  some  just  cause, 
they  are  liable  to  an  action."  2  Kent's  Comm.  2d  ed.  598.  The  de- 
fendants below  are  in  a  public  employment ;  they  are  bound  by  their 
charter  to  convey  passengers  and  goods,  and  would  be  liable  to  an 
action  were  they  to  refuse.  The  counsel  here  adverted  to  and  com- 
mented upon  the  cases  of  Upshare  v.  Aidee,  1  Comyn's  R.  25 ;  Mid- 
dleton  V.  Fowler,  1  Salk.  282;  Brooke  v.  Pickwick,  4  Bing.  218; 
Orange  Cciunty  Bank  v.  Brown,  9  Wendell,  114;  and  also  cited 
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2  Kent's  Comm.  601 ;  Story  on  Bailments,  325 ;  and  1  Bell's  Coram. 
475,  to  prove  that  coach  proprietors,  owners  of  steamboats,  &Cj,  are 
liable,  as  common  carriers,  for  the  baggage  of  their  passengers. 

Nor  can  it  be  reasonably  pretended,  that  the  plaintiffs  in  error  are 
not  liable  as  common  carriers,  because  of  the  restriction  contained  in 
the  printed  notice :  "  All  baggage  at  the  risk  of  the  owners."  The 
rule  as  to  the  liability  of  common  carriers,  as  well  as  the  policy  on 
which  it  is  founded,  forbids  such  a  conclusion.  On  this  subject,  the 
English  cases  afford  but  little  Jight ;  the  notices  'which  are  usual 
•there,  merely  restricting  the  liability  of  the  carrier  to  a  certain  amount, 
unless  a  premium  have  been  paid.  The  case  of  Lyon  and  another  v. 
Mells,  5  East,  428,  however,  is  very  analogous.  The  action  was 
against  a  lighterman,  for  damage  to  yarn  committed  to  his  care,  aris- 
ing from  leakage.  The  defendant  had  given  notice,  "  that  he  would 
not  be  answerable  for  any  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel ;  in  which  case  he 
would  pay  ten  pounds  per  cent,  upon  such  damage,  so  as  the  whole 
did  not  exceed  the  value  of  the  vessel  and  freight."  ,  On  this  ground, 
it  was  contended  the  defendant  was  excused,  having  received  the 
goods  specially  with  the  restriction  contained  in  the  notice,  which, 
therefore,  was  to  be  regarded  as  constituting  a  special  contract.  But, 
per  Lord  EUenborough,  C.  J. :  "  In  every  contract  for  the  carriage  of 
goods  between  a  person  holding  himself  forth  as  the  owner  of  a 
lighter  or  vessel,  ready  to  carry  goods  for  hire,  and  the  person  putting 
goods  on  board,  or  employing  his  vessel  or  lighter  for  that  purpose,  it 
is  a  term  of  the  contract  on  the  part  of  the  carrier  or  lighterman  im- 
plied by  law,  that  his  vessel  is  tight,  and  fit  for  the  purpose  or  employ- 
ment for  which  he  offers  and  holds  it  forth  to  the  public ;  it  is  the 
very  foundation  and  immediate  substratum  of  the  contract  that  it  is 
so;  the  law  presumes  a  promise  to  that  effect  on  the  part  of  the  car- 
rier, without  any  actual  proof,  and  every  reason  of  sound  policy  and 
public  convenience  requires  it  should  be  so."  And  Parker,  C.  J.,  in 
Dwight  V.  Brewster,  1  Pick.  54,  in  speaking  of  the  effect  of  a  notice 
like  the  present,  says :  "  It  was  manifestly  intended  to  guard  the  pro- 
prietors from  liability,  in  case  the  trunks,  &c.,  should  be  stolen." 
Indeed,  tlfe  very  nature  of  the  employment  of  the  defendants,  as  well 
as  every  consideration  of  public  policy  by  which  the  liability  of  com- 
mon carriers  is  uniformly  tested,  show  that  the  risks  guarded  against 
by  the  notice  in  question,  were  exclusively  extrinsic,  and  such  as  re- 
sulted from  some  other  cause  than  the  nature  of  the  conveyance 
itself.  Upon  this  point  it  cannot  be  necessary  to  enlarge.  The 
learned  counsel  himself  hardly  alludes  to  it  in  his  argument,  but 
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rests  himself  entirely  on  other  grounds,,  which  -will"  be  briefly  noticed 
upon  the  next  point. 

But  even  admitting  that  the  plaintiffs  in  error  are  not  liable  as 
common  carriers,  still  they  were  bound  at  all  hazards  to  provide  safe 
vehicles ;  and  if  the  accident  happened  from  a  defect  in  the  construc- 
tion of  the  crane,  they  are  liable,  although  the  defect  was  out  of 
sight,  and  not  discoverable  upon  ordinary  examination,  notwithstand- 
ing no  actual  negligence  was  shown  in  the  management  of  the 
machinery.  The'  argument  for  the  plaintiffs  in  error  on  this  poinj 
■proceeds,  it  will  be  observed,  entirely  upon  the  ground  of  hardshipj.a 
ground  which  the  whole  current  of  cases  involving  the  liability  of 
persons  in  the  employment  of  carriers,  whether  strictly  common  car- 
riers or  not,  totally  disregards.  In  cases-  of  this  kind,  public  policy  has 
placed  their  liability  upon  the  higher  ground  of  protecting  property 
against  even  possible  fraud  and  negligence ;  and  although  in  some 
instances  the  law  has  excused  the  party,  where  the  act  complained  of 
was  the  result  of  some  extrinsic  accident,  yet  it  never  has  gone  the 
length  of  protecting  him  where  ike  injury  proceeded  from  the  in^ufft- 
eiency  of  the  means  of  conveyance  provided  by  himself.  This  dis- 
tinction, even  admitting  the  cases  cited  by  the  plaintiffs  in  error,  and 
applicable  only  to  passenger  carriers,  to  apply  here,  will  be  found  run- 
ning through  the  whole  of  them :  they  are  all  cases  of  extrinsic  acci- 
dent, resulting  from  a  defect  in  the  road,,  and  against  which  it  was 
impossible  for  human  foresight  to  guard.  The  only  one  to  which  this 
remark  does  not  apply,  is  that  of  Sharp  v.  Gray,  9  Bing.  457 ;  23  Eng, 
C.  L.  R.  331,  which  was  relied  upon  by  the  defendant  in  error  in  the 
court  below,  and  which  the 'learned  counsel  has  only  cited  for  the 
purpose  of  endeavoring  to  distinguish  from  the  case  at  bar.  Unless 
I  wholly  misapprehend  the  case,  it  is  precisely  in  point  for  the  defend- 
ant in  error.  The  facts  were  very  similar  to  those  in  the  present  case. 
Without  recapitulating  them  here,  it  is  sufficient  to  refer  the  court  to 
that  case.  The  learned  counsel,  however,  is  mistaken  in  supposing 
that  the  question  of  extrinsic  negligence  was  left  to  the  jury,  or  had 
any  thing  to  do  with  the  decision.  "  Tindal,  C.  J.,  directed  the  jury 
to  consider,  whether  there  had  been,  on  the  part  of  the  defendant, 
that  degree  of  negligence  which  was  required  by^his  agreement  to 
carry  the  plaintiff  safely."  And  all  the  judges,  in  confirming  the 
verdict,  put  the  case  expressly  on  the  ground  that  the  party  was  to  be 
held  liable  at  all  events  for  the  insufficiency  of  the  axletree,  Parke,  J. : 
"  It  is  clear  that  there  wasa  defect  in  the  axletree,  and  it  was  for  the 
jury  to  say  whether  the  accident  was  occasioned  by  what  in  law  is 
called  negligence  in  the  defendant,  or  not."     (In  Dale  v.  Hall,  1  Wiis. 
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281,  the  chief  justice  says,  "  that  every  thing  is  negligence  that  the 
law  does  not  excuse.")  Gaselee,  J. :  "  The  burthen  lay  on  the  de- 
fendant to  show  there  had  been  no  defect  in  the  construction  of  the 
coach.  Whether  there  had  been  or  not,  was  a  question  of  fact  on 
which  the  jury  have  determined.  In  Christie  v.  Grigg,  2  Campb.  79, 
cited  by  the  plaintiffs  in  error,  the  accident  was  occasioned  by  a  ken- 
nel, which  crossed  the  road,  and  not  by  any  defect  in  the  vehicle." 
(This  remark  not  njerely  recognizes  the  distinction  between  intrinsic 
and  extrinsic  accidents,  but  expressly  puts  the  liability  of  the  defend- 
ant in  the  latter  case,  upon  the  sole  ground  of  the  insufficiency  of  his 
vehicle.)  But  the  other  judges  still  more  clearly  express  this  principle. 
Bosanquet,  J. :  "  The  chiefjustice  held  that  the  defendant  was  bound 
to  provide- a  safe  vehicle,  and  that  the  accident  happBned  from  a  de- 
fect in  the  axletree.  If  so,  when  the  coach  started,  it  was  not  road- 
worthy,  and  the  defendant  is  liable  for  the  consequences  upon  the 
same  principle  as  a  ship-owner  who  furnishes  a  vessel  which  is  not 
sea-worthy."  Alderson,  J. :  "I  am  of  the  same  opinion ;  a  coach 
proprietor  is  liable  •  for  all  defects  in  his  vehicle  which  can  be  seen  at 
the  time  of  construction,  as  well  as  for  such  as  may  exis't  afterwards, 
and  be  discovered  on  investigation." 

"  The  injury,  in 'the  present  case,  appears  to  have- been  occasioned  by 
an  original  defect  of  construction;  and  if  the  defendants  were  not 
responsible,  a  coach  proprietor  might  buy  iU-constructed  or  unsafe 
vehicles,  and  his  passengers  be  vdthout  remedy."  The  soundness  o' 
these  principles  seems  to  be  beyond  a  question.  The  necessity  and 
policy  of  holding  persons  in  the  capacity  of  the  plaintiffs  in  error  to 
the  utmost  strictness  JA  the  protection  and  preservation  of  lives  and 
property,  and .  the  danger  of  relaxing  the  rule  so  as  to  place  both  at 
the  mercy  of  a  thousand  accidents,  depending  on  so  nice  a  question 
as  that  of  reasonable  care  or  not,  are  equally  obvious ;  and  if  the 
present  case  necessarily  turned  upon  this  point,  it  is  apprehended 
the  court  would  have  little  hesitation  in  repudiating  the  unsafe  and 
uncertain  doctrine  contended  for  by  the  plaintiffs  in  error.  If,  how- 
ever, any  doubt  should  by  possibility  exist  on  this  head,  it  is  submit- 
ted that  their  liability  as  common  carriers,  rests  on  too  solid  a  founda- 
tion to  be  easily  disturbed. 

Anthon,  in  reply.  The  law  of  common  carriers,  as  urged  by  the 
counsel  for  the  plaintiff  below,  is  not  applicable  to  this  case ;  that 
law  is  founded  on  the  custom  of  the  realm  of  England  in  a  compara- 
tively barbarous  age,  when  law  was  as  yet  possessed  of  little  vigor,, 
when  travelling  was  dangerous,  and  the  transportation. of  property 
unsafe,  by  reason  of  fraudulent  and  criminal  combinations  between 
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the  carriers  and  highway  robbers.  To  cut  up  such  combinations  by 
the  roots,  carriers  were  held  responsible,  at  all  events,  for  the  loss  of 
goods  intrusted  to  them.  But  what  has  that  to*  do  with  the  inquury 
in  which  we  are  at  present  engaged,  —  a  loss  from  a  defect  in  the 
materials  of  machinery,  which  human  skill  can  neither  detect  nor  ac- 
count for?  Even  in  the  case  of  a  common  carrier  at  the  common 
law,  if  the  damage  or  loss  proceeds  from  a  cause  against  which 
human  foresight  cannot  guard,  he  is  discharged ;  for /this  constitutes 
actus  Dei.  Colt  v.  Mechen,  6  Johns.  R.  160 ;  Elliot  v.  Johnson,  10  lb. 
1 ;  Story  on  Bailments,  338.  Thus,  for  example,  if  the  goods  are 
damaged  by  lightning  or  tempest,  or  swallowed  up  by  an  earthquake, 
no  man  has  ever  pretended  that  the  carrier  could  in  such  cases  be  lia- 
ble ;  and  for  the  simple  reason  that  he  could  not  guard  against  it 
Such  is  the  nature  of  the  operating  cause  in  this  case ;  human  skill, 
as  the  jury  have  found,  could  furnish  no  protection  against  it,  —  for  it 
remains  undetected  to  -the  present  day,  it  being  fully  proved  that 
when  the  rope  was  examined  by  skUful  men,  after  the  accident,  they 
were  unable  to  discover  it.  To  guard  against  this  accident,  therefore, 
was  impossible ;  and  it  is  an  established  maxim  of  law  and  sound 
sense,  ad  impossibile  nemo  tenetur.  But  it  is  insisted  that  this  case  is 
to  be  determined  by  the  rules  applied  in  the  opening  argument,  or  by 
those  which  govern  the  bailment  of  hiring  or  locatio  of  the  civil  law, 
or  by  some  modification  of  those  rules  adapted  to  the  advanced  stage 
of  society  in  which  we  live ;  and  it  is  still  urged  that  a  law  which 
would  lay  down  two  opposite  rules  of  responsibility,  according  to  the 
character,  of  the  chattels,  whether  animate  or  inanimate,  the  damage 
to  each  proceeding  from  the  same  occurrence,  would  be  neither  ra- 
tional npr  sound.  To  give  a  man  the  value  of  a  mirrorj  worth  six 
cents,  destroyed  by  the  breaking  down  of  a  vehicle,  and  to  deny  him 
compensation  for  damages  sustained  in  his  person  by  limbs  fractured 
by  the  same  accident,  would  be  exceedingly  strange ;  nor  would  the 
contradiction  be  at  all  relieved  by  the  fanciful  reasons  furnished  by 
the  learned  counsel,  that  one  could  and  the  other  could  not  take  care 
of  itself;  each  being  equally  helpless  when  the  peril  was  encoun- 
tered. To  apply  the  law  applicable  to  the  bailment  of  hiring,  brings 
me  to  the  consideration  of  the  case  of  Lyon  v.  MeUs,  5  East,  428, 
which  the  learned  counsel  for  the  plaintiff  below,  also  considers  anal- 
ogous to  the  case  under  consideration.  I  entirely  agree  with  Lord 
EUenborough  in  the  opinion  delivered  in  that  case,  "  that,  in  every 
contract  for  the  carriage  of  goods,  it  is  a  term  of  the  contract  that 
the  vessel  is  fit  for  the  employrnent  for  which  he  offers  or  holds  it 
forth  to  the  public."  This  is  undoubtedly  the  general  proposition ; 
and  it  is  on  this  implied  assumpsit  that  the  declaration  in  that  case 
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was  framed,  and  on  which  the  plaintiff  below  ought  to  have  framed 
his,  and  not  on  the  ground  of  negligence,  which  the  jury  have  in  this 
case  expressly  negatived,  and  so  defeated  the  action.  If  the  action, 
then,  had  been  properly  conceived,  and  the  declaration  framed,  as  in 
the  case  of  T^yon  v.  Mells,  would  not  the  defence  have -been  complete? 
The  jury  having  found  that  he  had  furnished  a  vehicle  proper  for  the 
purpose,  as  far  forth  as  human  skill  and  foresight  could  go,  would  not 
this  have  been  a  perfect  performance  of  his  undertaking?  I  believe 
we  have  on  J)oth  sides  placed  before  the  court  all  the  cases  oui;  books 
furnish  on  tliis  head ;  but  inasmuch  as  the  division  of  bailments,  to- 
gether with  the  rules  of  law  governing  each  species,  are  derived  from 
the  civil  law,  a  reference  to  that  code,  will  not  be  uninstructive ;  and 
it  so  happens  that  on  this  subject  of  faults  in  the  vehicles,  which  may 
or  may  not  be  discovered,  and  the  consequent  liability  of  the  owner, 
the  Pandects  are  very  explicit :  "  ex  hacquoque  causa  competit  astio 
ex  conducta  si  res  vitiosa  fuerit,  verum  interest  an  illud  sit  vitium  quod 
ignorare  non  debuerit  locator  an-fllnd  qnod  juste  ignoravit."  Dig.  Lib. 
19,  tit.  2,  §  1.  7  Pothier's  Pandects,  mises  dans  un  nouvel  ordre,  p.  360. 
Thus  plainly  stating,  that  when  goods  are  damaged  through  the  fault 
or  defect  of  the  article  hired,  the  inquiry  must  be  whether  that  defect 
was  such  as  the  owner  might  have  known,  or  such  as  he  could  not 
have  known  by  the  exercise  of  any  diligence  or  skill ;  for  I  am  willing 
to  give  all  this  force  to  the  term  juste,  in  the  Isist  branch  of  the  rule. 
For  the  first  species  of  defect  he  is  by  that  law  answerable  in  dam- 
ages, but  not  for  the  last;  and  in  elucidation,  two  examples  are  then 
given:  1.  If  a  man  hire  out,  without  knowing  it,  defective  casks, 
whereby  the  hirer  loses  his  wine,  the  owner  shall  answer  in  damages, 
and  his  ignorance  shall  not  excuse  him,  because  he  might  have  made 
this  discovery..  2.  But  it  is  otherwise  if  a  man  hires  out  a  pasture, 
and  poisonous  herbs  grow  up  in  it,  and  kill  the  hirer's  cattle.  If  the 
owner  knew  the  fact,  or  could  have  discovered  it,  he  shall  answer  in 
damages,  but  not  otherwise.  And  after  these  examples,  the  law  con- 
cludes with  this  rule,  as  plainly  deducible  from  the  whole  matter : 
"  Uno  verbo,  locator  eo  nomine  item  in  id  quod  interest  tenetus  si 
culpa  ejus  argui  possit."  In  one  word,  to  make  the  owner  responsible 
for  damages  proceeding  from  a  defect  in  the  vehicle,  he  must  be  in  fault. 
This  is  the  doctrine  for  which  the  plaintiffs  in  error  in  this  cause  con- 
tend: that  having  been  acquitted  of  aU  fault  by  the  jury,  they  were 
entitled  to  the  verdict;  and  this  doctrine  is  fully  supported  by  the 
cases  relied  upon  in  the  opening  argument.  I  do  not  think  I  insist 
upon  any  thing  unreasonable,  when  I  contend  also,  that  these  must 
be  deemed  rules  ingrafted  on  our  law.  Lord  Holt,  in  Coggs  v. 
Barnard,  and  Sir  William  Jones,  in  his  classical  treatise,  have  bor- 
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rowed  largely  on  this  subject  from  the  code  of  Justinian,  and  the 
rules  so  introduced  by  them  are  avowedly  the  law  of  the  land.  The 
case  now  under  consideration  demonstrates  that  the  system  built  lip 
by  those  celebrated  lawyers,  would  be  very  incongruous  and  defective, 
without  the  adoption  of  the  just  rules  for  which  the  plaintiffs  in  eiTor 
contend,  and  which  are  worthy  of  an  enlightened  age ;  that  to  the 
steamboats,  railroads,  and  machinery  Supplied  under  their  charters, 
they  shall  apply  aU  care,  skill,  and  science,  to  make  them  perfect ; 
and  having  done  so,  they  shall  be  deemed  to  have  fulfilled  their  un- 
dertaking so  far  forth  as  their  vehicles  and  machinery  are  concerned. 

By  the  court,  Savagb,  C.  J.  The  plaintiffs  in  error  insist  that  they 
are  carriers  of  passengers ;  that  as  such  they  are  bound  to  supply 
carriages  and  machinery,  sound  and  sufficient,  as  far  as  the  eye  and 
judgment  can  discover,  and  if  an  accident  occurs,  with  the  exercise 
of  care  and  diligence,  it  is  actus  Dei,  and  they  are  not  responsible. 
The  defendant  in  error  contends  that  the  plaintiffs  are  not  only  car- 
riers of  passengers,  but  carriers  of  goods ;  common  carriers,  and 
answerable  as  such.  Story  on  Baihnents,  379,  is  referred  to  by  both 
counsel,  as  stating  the  rule  correctly  as  to  carriers  of  passengers,  where 
he  says :  "  The  passenger  carrier  binds  himself  to  carry  safely  those 
whom  he  takes  into  his  coach,  as  far  as  human  foresight  and  care 
will  go ;  that  is,  for  the  utmost  care  and  diligence  of  very  cautious 
persons."  But  if,  as  the  defendant's  counsel  contends,  the  plaintiffs 
are  common  carriers,  they  are,  in  the  language  of  Chancellor  Kent, 
2  Kent's  Comm.  527,  "  in'  the  nature  of  insurers,  and  are  answerable 
for  accidents  and  thefts,  and  even  for  a  loss  by. robbery;  they  are 
answerable  for  all  losses  which  do  not  fall  within  the  excepted  cases 
of  the  act  of  God,  or  inevitable  accident."  And  though  notice  might 
be  sufficient  to  excuse  them  from  thefts  and  robberies,  it  would  not 
from  accidents  occurring  from  the  insufficiency  of  their  own  vehicles 
and  machinery  for  the  transportation  of  the  goods. 

It  is  certain  that  different  rules  have  been  applied  to  the  transporta- 
tion of  persons,  and  the  transportation  of  goods.  The  case  of  Christie 
V.  Griggs,.  2  Campb.  80,  was  a  case  of  the  former  ■  description.  The 
plaintiff  was  badly  bruised  by  the  breaking  down  of  the  stage-coach  of 
the  defendant ;  and  on  the  trial  he  proved  the  fact  of  breaking  down 
from  the  failure  of  the  axletree,  and  that  he  was  severely  injured. 
The  defendant  insisted  that  the  plaintiff  should  go  further,  and  show 
the  insufficiency  of  the  coach,  or  the  unskilfulness  of  the  driver :  but 
Ch.  J.  Mansfield  said  that  the  plaintiff  had  made  out  a  primd  facie 
case,  and  it  then  lay  with  the  defendant  to  show  that  his  coach  was 
as  good  a  coach  as  could  be  made,  and  the  driver  was  as  skilful  as 
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could  be  found.  The  defendant  did  produce  evidence  of  the  skilful- 
ness  of  the  driver,  and  that  the  axle  had  been  recently  examined,  and 
no  defect  discovered.  The  chief  justice  said  that  if  the  axletree  was 
sound,  as  far  as  human  eye  could  discover,  the  defendant  was  not 
liable.  This  case  is  relied  on  by  the  plaintiff  in  error,  and  thus  far 
would  be  strong  in  their  favor,  if  the  same  rule  was  applicable  to  the 
carriers  of  persons  and  the  carriers  of  goods ;  for  it  is  not  disputed 
that  the  rope  which  broke  was  apparently  sufEcient.  But  Sir  J. 
Mansfield  proceeds,  and  says,  there  is  a  difference  between  a  contract 
to  carry  goods,  and  a  contract  to  carry  passengers;  for  the  goods  the 
carrier  is  answerable  at  all  events,  but  he  did  not  warrant  the  safety 
.of  his  passengers.  His  contract  with  them  was  to  provide  for  their 
safe  conveyance,  as  far  as  human  care  and  foresight  would  go.  The 
same  doctrine,  that  so  far  as  personal  injury  is  concerned,  the  ques- 
tion is  entirely  one  of  negligence,  is  found  in  2  Esp.  N.  P.  Cases, 
633;  and  Sharp  v.  Grey,  9  Bing.  457,  sustains  the  same  position. 
Chancellor  Kent  has  briefly  stated  the  law  relating  to  this  case :  In 
the  aggregate  body  of  common  carriers,  are  included  the.  owners  of 
stage  wagons  and  coaches.  2  Kent's  Comm.  598.  The  proprietors 
of  stage-coaches  do  not  warrant  the  safety  of  passengers  in  the  ca- 
pacity of  common  carriers ;  they  are  not  responsible  for  accidents,  but 
for  want  of  due  care :  but  as  to  the  baggage  of  the.  passengers,  the 
modern  cases  place  coach  proprietors  upon  the  ordinary  footing  of 
common  carriers.  lb.  600,  601.  The  proprietors  of  steamboats  for 
the  transportation  of  passengers  and  their  baggage,  are  common  car- 
riers, and  responsible  for  the  baggage  without  special  compensation 
for  it.  Allen  v.  Sewall,  2  Wendell,  327,i  11  Johns.  R.  109 ;  9  Wendell, 
114.  It  is  clear,  therefore,  that  the  same  care  and  diligence  which 
would  excuse  the  carriers  in  case  of  accident  to  passengers,  would 
not  excuse  them  for  damage  to  or  loss  of  goods.  In  the  case  of  pas- 
sengers, the  carriers  are  responsible  only  for  'negligence  ;  but  in 
respect  to  their  baggage,  they  are  responsible  as  common  carriers,  and 
accident  is  no  excuse.  The  reason  for  the  distinction  is  not  very  ap- 
parent in  the.  present  state  of  society ;  but  the  difference  seems  to  be 
settled  upon  authority. 

The  notice,  it  has  been  intimated,  was  probably  intended  to  guard 
against  liability  for  theft,  or  robbery,  or  mistake.  1  Pick.  54.  But  the 
notice  would  not  excuse  from  actual  negligence  or  misconduct.  The 
loss  in  this  case  was  by  accident,  but  by  such  an  accident  as  in  a 
common  carrier  is  accounted  negligence. .  Whether  the  loss  happened 
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by  the  negligence  of  the  defendant  or  not,  it  happened  by  their  acts, 
or  the  acts  of  their  servants ;  and  for  such  losses  the  notice  ought  not 
to  excuse  them.  The  notice  is  general,  and  according  to  its  terms, 
imports  entire  irresponsibility  under  all  circumstances;  but  it  has 
never  been  understood  to  excuse  the  carrier  from  accidents  arising 
from  the  breach  of  the  implied  agreement  in  all  such  cases,  that  the 
vessel,  or  coach,  or  vehicle,  whatever  it  be,  is  sufficient  for  the  busi- 
ness in  which  it  is  employed.  5  East,  428.  As  common  carriers,  the 
law  imposes  a  liability  upon  the  defendants.  That  liability  was 
qualified  by  the  notice,  so  far  as  to  excuse  them  from  losses  happen- 
ing by  means  of  the  conduct  of  others,  from  robbery  or  larceny ;  but 
not  from  such  losses  as  arise  from  the  acts  of  themselves  or  their  ser- 
vants. 

The  result  is,  that  although  the  proprietors  of  public  conveyances 
are  not  responsible  for  injuries  to  the  persons  of  passengers,  unless 
they  happen  from  the  want  of  such  care  and  diligence  as  is  charac- 
teristic of  cautious  persons,  yet  they  are  liable  for  the  baggage  of 
passengers,  at  all  events,  except  such  losses  as  arise  from  inevitable 
accident,  or  the  enemies  of  the  country,  where  no  notice  is  given. 
Where  notice  is  given  that  all  baggage  is  at  the  risk  of  the  owners, 
such  notice  excuses  them  from  losses  happening  by  theft  or  robbery, 
in  addition  to  the  exemptions  from  responsibility  as  common  carriers, 
but  not  from  losses  arising  from  actual  negligence,  or  from  the  insuffi- 
ciency of  their  machinery  or  vehicles.  The  loss  in  this  case  arose 
from  the  insufficiency  of  the  machinery ;  and  although  ij;  could  not 
be  discovered  by  the  eye,  yet  for  this  the  defendants  are  responsible 
at  all  events. 

Tvdgvient  affirmed. 
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BLOODaooi  V.  The  Mohawk  and  Hudson  Railroad  Company.^ 

Utica,  July,  1835. 

Entry  upon  Land  for  Surveys  —  Eminent  Domain  —  Compensation. 

The  act  incorporating  the  Mohawk  and  Hudson  Railroad  Company,  authorizes  the  com- 
pany, by  their  agents,  surveyors,  and  engineers,  to  enter  upon  the  lands  of  individuals,  for  the 
purpose  of  making  examinations  and  surveys  so  as  to  determine  the  most  advantageous 
route  for  the  proper  line  or  course  whereon  to  construct  their  railroad  or  ways,  previous  to 
atquiring  title  to  the  lands  required,  or  the  assessment  and  payment  of  damages. 

So  they  may  enter  in  like  manner,  previous  to  acquiring  the  title  to  the  lands,  or  having  the 
damages  appraised  and  paying  the  same  for  the  construction  and  maintenance  of  their  ' 
railroad  or  ways,  and  the  accommodations  requisite  and  appertaining  to  them.  The  pur- 
chase of  the  land,  or  the  payment  of  the  appraised  damages  is  a  condition  precedent  to 
the  vesting  of  the  fee-simple  of  the  land  required  for  the  road,  &c.  in  the  corporation  ;  but 
not  to  their  right  to  enter  upon  for  the  purpose  of  making  surveys,  or  to  their  right  to 
take  possession  of  and  use  it  for  the  construction  and  maintenance  of  their  road. 

It  has  never  been  deemed  necessary  that  the  compensation,  which  the  constitution  requires 
to  be  made  for.private  property  taken  for  public  use,  should  be  actually  paid  before  entering 
upon  or  taking  possession  of  the  property.  If  legal  provision  for  compensation  is  made, 
the  spirit  of  the  constitution  is  complied  with,  and  the  property  which  is  requu-ed  for  pub- 
lic use  may  lawfully  be  entered  upon  and  possession  thereof  taken. 

It  seems  also  that  a  law  would  not  be  deemed  unconstitutional  which  authorized  private 
property  to  be  taken  for  public  use,  although  it  entirely  omitted  to  provide  the  mode  of 
"making  compensation ;  and  that  the  officers  of  government  or  other  individuals  desig- 
nated in  the  act,  who  should  take  possession  of  property  under  such  circumstances,  would 
not  be  trespassers ;  that  the  owners  would  have  a  just  claim  for  compensation,  which  it 
was  to  be  presumed  would  be  acknowledged  by  the  legislature  and  paid. 

Acts  of  the  legislature  authorizing  railroad  companies  to  enter  upon,  take  possession  of,  and 
use  the  lands  of  individuals  for  the  construction  and  maintenance  of  their  roads,  against 
the  will  and  without  the  consent  of  the  owners  of  the  lands,  are  valid  and  constitutional. 

The  assessment  and  payment  of  damages  being  a  condition  subsequent  to  the  entry,  not 
only  for  the  purpose  of  surveying  but  of  making  and  constructing  the  road,  it  was  held, 
that  it  was  not  necessary  for  the  defendants  in  their  plea  to  allude  to  such  assessment  and 
payment. 

It  was  further  held,  if,  notwithstanding  that  the  original  entry  was  lawful,  the  defendants 
have  been  guilty  of  such  delay,  in  taking  the  measures  prescribed  by  the  act  to  obtain 
title  to  thcland  and  to  ascertain  and  pay  the  plaintiff's  damages,  as  to  deprive  them  of  the  ' 
benefit  of  such  entry  and  render  them  trespassers  ab  »m(tb,  it  was  incumbent  upon  the 
plaintiff  to  have  replied  the  facts  necessary  to  present  that  question.  Whether  an  un- 
reasonable delay  in  paying  the  plaintiff's  damages  would  render  the  defendants  trespassers 
06  initio,  the  court  doubted ;  but  that  the  plaintiff  would  have  an  ample  remedy  in  such  a 
case,  in  some  form  of  action,  they  had  no  question. 

Construction  of  railroad  laws.     The  plaintiff  declared  in  trespass 
quare  clausum  fregit,  alleging  that  the  defendants  by  their  servants 
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entered  his  closes  with  carriages,  &c.,  broke  down  and  destroyed  his 
fences,  and  dug  and  subverted  the  soil,  &c.  The  defendants  justified 
under  their  act  of  incorporation,  (Statutes  of  1826,  p.  .286,  &c.)  by 
the  seventh  section  of  which  act  it  is  enacted  "  That  the  said  corpo- 
ration  be  and  they  are  hereby  authorized,  by  their  agents,  surveyors, 
and  engineers,  to  cause  such  examinations  and  surveys  to  be  made, 
of  the  ground  lying  between  the  Mohawk  and  Hudson  rivers  within 
the  aforesaid  limits;  prescribed  by  the  first  section  of  this  act,  as  shall 
be  necessary  to  determine  the  most  advantageous  route,  place  or 
places,  for  the  proper  line,  course,  road,  and  way,  whereon  to  construct 
their  single  or  double  railroad  or  ways ;  and  it  shall  be  lawful  for  the 
said  corporation  to  enter  upon  and  take  possession  of  and  use,  all 
such  lands  and  real  estate  as  may  be  indispensable  for  the  construc- 
tion and  maintenance  of  their  single  or  double  railroad  or  ways,  and 
the  accommodations  requisite  and  appertaining  to  them ;  and  may 
also  receive,  hold,  and  take  all  such  voluntary  grants  and  donations 
of  land  and  real  estate  as  shall  be  made  to  the  said  corporation,  to 
aid  in  the  construction,  maintenance  and  accommodation  of  their 
single  or  double  railroad  or  way:  Provided  that  all  lands  or  real 
estate  thus  entered  and  taken  possession  of,  and  use  by  the  said  cor- 
poration, and  which  are  not  donations,  shall  be  purchased  by  the  said 
corporation  of  the  owner  or  owners  of  the  same,  at  a  price  to  be  mu- 
tually agreed  upon  betwixt  them  ;  and  in  case  of  a  disagreement  of 
the  price,  it  shall  be  the  duty  of  the  governor  of  the  State,  upon  a 
notice  to  be  given  him  by  the  said  corporation,  to  appoint  three  com- 
missioners, &c.  to  determine  the  damages  which  the  owner  or  own- 
ers of  the  land  or  real  estate  so  entered  upon  by  the  said  corporation 
has  or  have  sustained  by  the  occupation  of  the  same ;  and  upon  pay- 
ment of  such  damages,"  (with  the  costs  of  the  appraisement,  or  upon 
depositing  the  amount  of  such  damages  in  a  bank  in  the  city  of 
Albany  to  the  credit  of  such  owner  or  owners,  notice  thereof  being 
given)  "  then  the  said  corporation  shall  be  deemed  to  be  seized  and 
possessed  of  the  fee-simple  of  all  such  land  or  real  estate  as  shall 
"have  been  appraised  by  the  said  commissioners  ;  and  it  shall  be 
•  the  duty  of  the  said  commissioners  or  a  majority  of  them  to  de- 
liver to  the  said  corporation  a  written  statement  of  the  award  or 
awards  they  shaU  make,  with  a  description  of  the  land  or  real  estate 
appraised,  to  be  recorded  by  the  said  corporation  in  the  clerk's  office 
of  the  county  where  the  land  or  real  estate  may  lie."  The  defend- 
ants pleaded  that  they  entered  the  several  closes,  &c.  for  the  purpose 
of  causing  such  examinations  and  surveys  to  be  made  as  might  be 
necessary  to  determine  the  most  advantageous  route,  &c.  for  the 
proper  line,  coarse,  road,  and  way  whereon  to  construct  their  road  or 
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ways ;  and  for  the  purpose  of  taking  possession  of  and  using  so  much 
of  the  several  closes,  and  of  the  earth  and  soil  thereof,  as  might  be 
indispensable  for  the  construction  and  maintenance  of  their  railroad 
and  ways,  and  the  accommodations  requisite  and  appertaining  'to 
them,  and  did  then  and  there  take  possession  of  and  use  so  much  of 
the  several  closes,  and  of  the  earth  and  soil  thereof,  as  was  indispen- 
sable for  the  purposes  aforesaid,  as  they  lawfully  might ;  which  are 
the  said  several  trespasses,  &c.  To  this  plea  the  plaintiff  interposed 
a  general  demurrer,  and  the  defendants  joined. 

J.  T.  B.  Faji  Vechten  and  S.  Stevens,  for  the  plaintiff. 

B.  F.  Butler,  (attorney-general  of  the  United  States,)  for  the  de- 
fendants. 

By  the  court,  Sutherland,  J.  The  plea  demurred  to  sets  out  sub- 
stantially the  enacting  part  of  the  seventh  section  of  the  act  by  which 
the  defendants  were  incorporated,  and  the  averments  which  it  con- 
tains were  undoubtedly  sufficient  to  bring  them  within  its  provisions, 
and  to  justify  the  trespasses  complained  of,  unless  the  enacting  clause 
is  qualified  and  restrained  by  the  proviso  contained  in  the  same  sec- 
tiop.  It  was  obviously  the  intention  of  the  legislature  to  authorize 
the  corporation  to  enter  upon  and  take  possession  of  such  land  as 
they  should  think  necessary  for  the  route  and  construction  of  their 
road,  without  requiring  as  a  condition  precedent  that  the  same  should 
■be  appraised  and  paid  for  in  the  manner  prescribed- in  the  act.  No 
survey  or  examination  could  be  made  without  a  previous  entry.  An 
examination  of  the  soil  by  ploughing  or  digging  might  be  indispensa- 
ble, in  order  to  determine  the  practicabUity  of  a  particular  location, 
or  the  expediency  of  adopting  one  route  in  preference  to  another. 
The  quantity  of  land  necessary  for  the  construction  of  the  road,  and 
the  damages  sustained  by  the  owner  in  consequence  of  the  taking  or 
occupation  thereof  by  the  company,  could  scarcely  in  any  instance  be 
accurately  determined  until  the  road  was  completed  or  considerably 
advanced  in  its  construction.  After  a  particular  ropte  was  surveyed, 
it  might  become  necessary  to  abandon  it,  in  consequence  of  difficul- 
ties from  the  nature  of  the  soil,  or  unforeseen  obstructions,  which 
were  developed  during  the  progress  of  the  work.  Many  considera- 
tions of  this  description  would  render  it  highly  expedient  that  it 
should  not  be  made  imperative  upon  the  corporation  to  attempt  to 
purchase  the  land  required,  from  the  owners,  or  to  have  their  damages 
assessed  faster  than  the  road  was  substantially  completed.  The  act 
accordingly  authorizes  them  to  canse  surveys  and  examinations  to  be 
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made,  and  to  enter  upon  and  take  possession  of  and  use  all  such  lands 
within  the  prescribed  limits  as. may  be  indispensable  for  the  construc- 
tion of  the  road,  without  any  qualification.  The  proviso  relates 
merely  to  the  final  and  absolute  vesting  iii  the  corporation  of  the  fee- 
simple  of  the  land  thus  taken  possession  of.  The  land  must  be  pur- 
chased or  appraised  and  paid  for  before  the  title  shall  vest  in  the  cor- 
poration ;  but  the  very  terms  of  the  proviso  imply  a  previous  posses- 
sion and  appropriation  by  the  corporation  of  the  lands,  which  it  is 
made  their  duty  to  purchase  or  cause  to  be  appraised  and  paid  for. 
"  Provided  that  all  lands  thus  entered  upon  and  taken  possession  of, 
and  used,  and  which  are  not  donations,  shall  be,  purchased  by  the 
said  corporation,"  &;c.  The  entry  and  possession  and  use  are  to  pre- 
cede the  purchase  and  appraisal,  and  the  commissioners  are  to  "  de- 
termine the  damages  which  the  owner  or  ow^ners  of  the  land  so  en- 
tered upon  by  the  said  corporation  has  or  have  sustained  by  the  occu- 
pation thereof."  The  damages  are  to  be  the  result  of  the  occupation 
or  taking  of  the  land.  The  occupation  must  of  course  precede  the 
assessment  of  the  damages.  The  purchase  of  the  land,  on  the  pay- 
ment of  the  appraised  damages,  is  a  condition  precedent  to  the  vest- 
ing of  the  fee-simple  of  the  land  required  for  the  road  in  the  corpora- 
tion ;  but  not  to  their  right  to  enter  upon  and  take  possession  of  and 
use  it  for  the  construction  of  their  road.  Such  appears  to  me  to  be 
the  import  of  this  act,  even  upon  those  strict  rules  of  construction 
which  are  applied  to  statutes,  clearly  and  confessedly  in  derogation 
of  common  right- 

Nor  is  the  right  thus  given  to  this  corporation,  to  eriter  upon  and 
take  possession  of  the  land  necessary  for  the  construction  of  their 
road,  before  they  are  required  to  pay  for  it  and  obtain  the  absolute 
title,  a  new  and  peculiar  feature  in  this  act.  Under  the  highway  act 
of  1813,  2  R.  L.  275,  §  16,  the  commissioners  of  highways  are  author- 
ized to  lay  out  roads  through  improved  and  cultivated  land,  without 
the  consent  of  the  owners  or  occupants  thereof,  upon  the  application 
of  twelve  respectable  freeholders;  and  the  owners  are  to  procure 
their  damages  to  be  assessed  in  one  of  several  ways,  pointed  out  in 
the  act.  The  supervisors  are  then  to  cause  them  to  be  raised  and 
collected  in  the  town,  in  the  same  manner  as  the  other  town  charges, 
and  to  pay  them  to  the  commissioners,  who  are  to  pay  them  over  to 
the  owner.  This  process  of  collecting  and  paying  the  damages  must 
necessarily  occupy  some  considerable  time ;  but  in  the  m^an  while 
the  land  is  taken  and  worked  and  used,  or  appropriated  by  the  public 
as  a  road.  The  owner  acquires  a  vested  and  absolute  right  to  dam- 
ages ;  but  the  actual  payment  may  not  be  made  for  a  long  time  after ' 
he  has  been  deprived  of  the  use  arid  enjoyment  of  his  land.     So, 
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also,  under  the  canal  law  of  1817,  p.  302,  §  3,  the  canal  commission- 
ers are  authorized  to  take  possession  of  and  use  all  lands,  waters, 
and  streams,  necessary  for  the  construction  of  the  work,  and  the  dam- 
ages of  the  owners  are  to  be  subsequently  ascertained  by  appraisers. 

The  general  turnpike  act  of  1813, 1  R.  L.  231,  §  3,  is  an  exception 
to  the  general  rule,  clearly  and  distinctly  marked  by  the  very  terms  of 
the  act.  It  contains  ap  express  provision  that  nothing  in  the  act  con- 
tained shall  be  construed  to  authorize  the  president  and  directors  of 
any  company  to  enter  upon  any  land  for  the  purpose  of  making  their 
road,  until  they  shall  have  paid  the  damages  of  the  owners  of  the 
land,  according  to  the  provisions  of  the  act. 

It  has  never  been  deemed  necessary  that  the  compensation  which 
the  constitution  requires  should  be  made  for  private  property,  when 
taken  for  public  use,  should  be  actually  paid  before  entering  upon  or 
taking  possession  of  the  property.  If  legal  provision  for  compensa- 
tion is  made,  the  spirit  of  the  constitution  is  complied  with,  and  the 
.property  which  is -required  for  public  use  may  lawfully  be  entered 
upon  and  taken.  I  am  not  aware  that  this  principle  has  ever  been 
questioned.  It  has  already  been  shown  that  it  has  been  sanctioned 
by  the  legislature  in  the  highway  and  canal  acts.  It  is  explicitly  ad- 
mitted by  Judge  Spencer  and  Chancellor  Kent,  in  Bradshaw  v.  fi-og- 
ers,  20  Johns.  R.  104,  '/'44;  and  again,  by 'Chancellor  Kent,  in  Jerome 
V.  Ross,  7  Johns.  Ch.  R.  343,  3^ ;  and  by  this  court  in  Wheelock  v. 
Pratt,  4  Wendell,  650.  And  the  opinion  is  strongly  intimated  in 
those  cases,  that  a  law  would  not  be  unconstitiitional,  which  author- 
ized private  property  to  be  taken  for  public  use,  and  entirely  omitted 
to  provide  the  mode  of  making  compensation ;  and  that  the  officers 
of  government,  or  other  individuals,  who  should  take  possession  of 
property  under  such  circumstances,  would  not  be  trespassers ;  and 
that  the  owner  would  have  a  just  claim  for  compensation,  which  it 
was  to  be  presumed  would  be  acknowledged  by  the  legislature  and 
finally  paid.  This  case  does  not  call  for  the  expression  of  any  opin- 
ion upon  that  point. 

The  defendants,  then,  were  authorized,  by  their  act  of  incorpora- 
tion, to  enter  upon,  take  possession  of,  and  use  all  such  lands,  within 
certain  prescribed  limits,  as  were  indispensable,  for  the  construction 
and  maintenance  of  their- road.  Their  plea  contains  all  the  aver- 
ments necessary  to  bring  them  within  the  provisions  of  the  act,  and 
to  justify  the  entry  and  trespasses  complained  of.  The  assessment 
and  pa,yment  of  the  plaintiff's  damages  for  the  taking  of  his  land, 
was  a  condition  subsequent  to  their  right  of  entry,  for  the  purpose 
not  only  of  surveying,-  but  of  making  and  constructing  their  road,  and 
which  it  was  not  necessary  for  them  to  notice  in  their  plea.     1  Chit. 
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PI.  228,  229.  If,  notwithstanding  their  original  entry  was  lawful,  the 
defendants  -have  been  guilty  of  such  delay  in  taking  the  measures 
prescribed  by  the  act,  to  obtain  a  title  to  the  land,  and  to  ascertain 
and  pay  the  plaintiff's  damages,  as  to  deprive  them  of  the  benefit  of 
such  entry,  and  render  them  trespassers  ab  initio,  it  was  incumbent 
upon  the  plaintiff  to  have  replied  the  facts  necessary  to  present  that 
question.  Whether  an  unreasonable  delay  in  paying  the  plaintiff's 
damages  would  render  the  defendants  trespassers  ab  initio,  it  is  not 
necessary  now  to  consider;  that  question  is  not  presented  by  the 
record.  •  That  the  plaintiff  would  have  an  ample  remedy,  in  such  a 
case,  in  some  form  of  action,  there  can  be  no  question.  Six  Carpen- 
ters' Case,  8  Coke,  145;  2  Wils.  313;  11  East,  395;  2  Ld.  Raym. 
1424;  5  Taunt.  198;  Croke's  Ch.  446;  2  RoU.  Abr.  562;  5  Barn.  & 
Cres.  485 ;  11  Com.  Law  E.  279. 

I  entertain  no  doubt  of  the  entire  constitutionality  of  that  provision 
of  the  act  in  question,  which  authorizes  the  defendants  to  take  the 
land  which  may  be  necessary  for  the  construction  and  maintenance 
of  their  road,  against  the  wiU  and  without  the  consent  of  the  owners. 
Railroads,  though  made  by  private  corporations,  when  designed  for 
travelling  and  transportation,  are  great  public  improvements.  They 
can  be  made  profitable  to  the  proprietors  only  by  affording  the  most 
liberal  accommodations  to  the  public.  They  are,  from  their  very  na- 
ture, devoted',  and  exclusively  devoted  to  the  public  use  —  upon  such 
terms  and  conditions  as  the  legislature,  in  their  wisdom,  think  reason- 
able and  proper,  in  order  to  insure  to  the  owners  of  the  stock  an  ade- 
quate remuneration  for  the  hazard  and  expense  incurred  in  their  con- 
struction. But  it  is  not  my  intention  to  discuss  thisbranch  of  the 
case.  Thfe  principles  applicable  to  it  are  very  ably  and  elaborately 
considered  in  the  arguments  of  counsel,  and  in  the  opinion  of  the 
chancellor,  in  the  case  of  Beekman  v.  The  Saratoga  and  Schenectady 
Railroad  Co.  3  Paige,  45 ;  vide  also  4  Wendell,  650.  It  was  also  in- 
timated by  the  counsel  for  the  plaintiff,  that  another  case  was  pending, 
in  which  it  was  their  intention  more  fully  and  distinctly  to  present 
and  discuss  this  point.  The  opinion  here  expressed  is  not  therefore 
intended  to  preclude  any  future  discussion  of  the  question. 

Judgment  for  defendant  on  demurrer,  with  leave  to  plaintiff  to  reply. 
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MEREUi  AND  Alderman  v.  The  Ithaca  and  Owego  Eaileoad 

Company.^ 

Albany,  January,  1837. 

Special  Contract  for  Performance  of  Labor — Extra  Labor — Rate 
of  Compensation  for  Extra  Labor  —  Effect  of  Misconduct  of  De- 
fendants —  Admissibility  of  Check-book  to  prove  Amount  of  Labor. 

Where  work  done  under  a  special  contract,  is  not  completed  within  the  time  limited  for  its 
performance,  but  is  progressed  in  after  the  day,  with  the  assent  of  the  party  for  whom  the 
work  is  done,  a  recovei-y  may  be  had  under  the  common  counts  for  the  work  done ;  but 
the  plaintiff  is  confined  to  the  rate  of  compensation  fixed  by  the  contract,  whether  one 
party  or  the  other  be  the  innocent  cause  of  the  delay,  where  there  is  no  intimation  during 
the  progress  of  the  work  of  an  intention  to  demand  a  different  rate  of  compensation. 

But  where  the  delay  is  caused  by  the  wilful  acts  or  omissions  of  the  party  for  whom  the 
work  is  done,  originating  in  a  premeditated  design  to  embarrass  and  throw  obstacles  in 
the  way  of  performance  by  the  other  party,  who  notwithstanding,  proceeds  and  ^stows 
his  time  and  labor  in  attempting  the  completion  of  the  job,  until  in  despair  he  finally 
abandons  the  work,  the  rule  that  the  special  contract  must  control  as  to  the  rate  of  com- 
pensation no  longer  prevails,  and  the  party  is  entitled  to  recoyer  under  a  quantvm  meruit. 

A  party  who  has  performed  labor  for  another,  cannot,  in  an  action  to  recover  for  such  work, 
produce  in  evidence  check-rolls,  or  accounts  of  the  number  of  days'  work  performed  by 
those  in  his  employment,  for  the  purpose  of  fixing  the  amount  of  labor  done,  without 
verifying  the  same  by  the  oath  of  the  agent  who  made  the  entries,  or  kept  the  accounts, 
if  such  agent  be  living. 

If  the  agent  be  dead  at  the  time  of  the  trial,  original  entries  made  by  him  in  the  usual 
course  of  business  may  be  produced  in  evidence ;  but  the  mere  fact  that  he  is  absent  from 
the  State,  so  as  to  be  beyond  the  reach  of  the  process  of  the  court,  will  not  entitle  the 
party  to  give  such  entries  in  evidence. 

When  original  entries  are  produced,  and  the  person  who  made  them,  or  saw  them  made  by 
another,  knowing  thorn  at  the  time  to  be  true,  testified  that  he  made  the  entries  or  saw 
them  made,  and  that  he  believes  them  to  be  true,  although,  at  the  time  o{  his  testifying, 
he  has  no  recollection  of  the  facts  set  forth  in  the  entries,  such  evidence  is  admissible  and. 
primd  facie  sufficient  to  establish  the  facts  evidenced  by  the  entries.  Such  proof,  how- 
ever, it  seems,  will  not  be  received,  where  only  a  copy  of  the  original  entries  is  pro- 
duced. 

Charges  for  services  done  or  property  delivered  under  the  supposed  existence  of  a  special 
contract,  but  which  afterwards  become  matter  of  account  by  operation  of  law  in  conse- 
quence of  a  rescission  of  the  contract,  cannot  be  proved  by  the  party's  book ;  there  must 
be  a  right  to  charge  when  the  service  is  done  or  the  goods  delivered. 

When  and  under  what  circumstances  original  entries  or  memoranda  may  be  received  in 
evidence,  considered ;  and  many  cases  on  the  subject  collected  and  commented  upon. 

This  was  an  action  of  assumpsit,  for  work,  labor,  and  seivices,, 
and  materials  found  in  the  construction  of  a  part  of  the  railroad,  of 
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the  defendants.  The  declaration  contained  only  the  comihon  counts. 
The  cause  was  heard  before  referees,  who  allowed  the  plaintiffs, 
under  the  quantum  meruit  count,  to  give  evidence  of  the  quantity  of 
work  done,  and  of  its  value;  notwithstanding  that  the  defendants 
produced  in  evidence  contracts  in  writing,  signed  and  sealed  by  the 
parties,  specifying  the  work  to  be  done,  the  mode  in  which  it  should 
be^  done,  the  prices  to  be  paid  for  it,  and  the  manner  in  which  the 
amount  to  be  received  by  the  defendants  should  be  ascertained  ;  and 
proved  that  the  work  was  done  under  such  contracts,  that  the  amounts 
due  were  periodically  ascertained  in  the  manner  prescribed  by  the 
contracts,  and  paid  to  the  plaintiffs.  According  to  the  terms  of  the 
contracts,  the  plaintiffs  would  have  been  entitled  to  recover  about 
$2,000  beyond  the  payments  made  to  them  during  the  progress  of 
the  work,  instead  of  which  sum  the  referees  made  a  report  in  favor 
of  the  plaintiffs  for  $12,125.08 ;  which  report  the  defendants  now 
move  to  set  aside.  The  contracts  were  entered  into  on  the  4th  Feb- 
ruary, 1832,  by  which  the  plaintiffs  stipulated  that  a  portion  of  the 
work  should  be  completed  on  or  before  15th  July,  1832,  and  the  resi- 
due Rn  or  before  15th  September,  1832.  The  plaintiffs  commenced 
the  work,  which,  when  the  time  limited  for  its  completion  arrived, 
was  not  finished.  The  plaintiffs,  however,  continued  to  labor  upon 
the  job,  and  the  defendants,  from  time  to  time,  made  payments  to 
them  according  to  estimates  made  and  certificates  given  by  the  en- 
gineer of  the  company,  in  pursuance  of  the  stipulations  of  the  con- 
tracts. The  plaintiffs  continued  to  labor  on  the  road  until  May, 
1833,  when  they  abandoned  the  whole  work,  having  in  the  previous 
month  of  January  abandoned  a  particular  section  on  which  they  had 
labored  up  to  that  time.  It  seems  that  the  plaintiffs,  under  the  direc- 
tion of  the  engineer,  worked  upon  sections  of  the  road  not  embraced 
in  the  written  contracts,  but  the  whole  work  was  done,  estimates 
made,  and  payments  received,  as  if  the  whole  were  embraced  in  the 
sealed  contracts.  On  the  part  of  the  plaintiffs  a  mass  of  testimony 
was  exhibited,  to  show  not  only  that  they  had  been  greatly  hindered 
in  the  progress  of  the  work,  by  the  neglect  of  the  defendants,  in  not 
employing  a  sufficient  number  of  engineers  to  lay  out  the  work, 
make  estimates,  &c.,  but  that  there  had  been  a  systematic  course  of 
proceeding  on  the  part  of  the  defendants  to  throw  obstacles  in  the 
way  of  the  completion  of  the  job,  by  means  of  which  the  plaintiffs 
had  been  greatly  damnified.  The  plaintiffs,  for  these  reasons,  insisted 
that  they  were  not  bound  by  the  terms  of  the  contracts,  as  to  the 
measure  of  compensation  to  be  made  to  them  for  the  work  bestowed, 
but  were  entitled  to  recover,  under  the  quantum  meruit  count,  what 
they  should  prove  the  work  to  be  worth.    This  position  was  conceded 
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to  them  by  the  referees,  and  the  plaintiffs  accordingly  gave  in  evi- 
dence the  species  of  proof  stated  in  the  opinion  delivered  by  Mr. 
Justice  Cowen,  and  for  the  receiving  of  which,  in  the  manner  in 
which  it  appeared  before  the  referees,  the  report  is  set  aside. 

D.  D.  Barnard,  for  defendants. 

M.  T.  Reynolds  and  S.  Stevens,  for  plaintiffs. 

By  the  court,  Cowen,  J.  After  such  an  exact  tacit  adherence,  on 
the  side  of  the  plaintiffs,  as  appears  from  the  evidence  in  this  case,  to 
the  written  terms  of  the  contracts,  without  one  word  that  they  in- 
tended to  alter  their  rates  of  charge,  it  would  be  a  fraud  upon  the 
company  were  they  allowed  to  change  their  ground.  It  is  not  denied 
that  they  may  resort  to  the  general  counts.  Both  parties  having 
assented  that  the  work  should  go  forward  after  the  day,  that  may  be 
so.  It  is  clearly  so  as  to  line  C.  and  section  4,  if  they  are  not  touched 
by  the  general  provisions  of  the  contract  in  respect  to  section  3 ;  yet 
the  rule  is  well  settled,  that  though  there  be  a  deviation,  yet  the  spe- 
cial contract  shall  be  pursued  as  far  as  it  can  be  traced  and  made  to 
apply.  Here  aU  the  powers  of  the  engineer  in  chief,  with  the  meas- 
ures and  estimates,  may  be  retained  and  applied  to  the  whole  work, 
with  very  little  exception.  For  a  plain  excess  beyond  what  the  par- 
ties may  have  treated  as  within  the  articles,  there  could  of  cowrse  be 
no  objection  to  allow  on  the  basis  of  a  quantum  meruit.  I  am  here 
speaking  particularly  of  the  work  done  on  sections  3  and  4.  As  to 
section  8,  there  is  no  doubt  that  all  the  substantial  provisions  of  the 
written  contract  should  be  applied.  The  prices  and  estimates  of  the 
engineer-in-chief  would  still  be  conclusive,  though  we  should  allow 
the  action  of  indebitatus  assumpsit.  It  is  a  mere  change  of  remedy. 
It  would  be  gross  injustice  to  allow  any  substantial  departure  from 
stipulations,  in  reference  to  which  the  parties  all  along  acted.  No 
matter  for  the  delay,  and  no  matter  which  party  was  so  unfortunate 
as  to  be  the  innocent  occasion  of  it.  It  was  the  business  of  either  to 
speak  out,  if  a  change  of  terms  was  in  contemplation.  Silence  was 
equivalent  to  saying,  "  I  go  on  upon  the  old  terms."  It  is  like  a  ten- 
ant holding  over  in  silence.  He  shall  pay  his  last  year's  rent.  If  one 
party,  by  his  conduct  or  sUence,  leads  another  to  believe  that  he  is  at 
work  for  him  on  certain  wages,  he  is  estopped  and  shall  not  add  to 
his  demand.  I  forbear,  however,  to  pursue  this  branch  of  the  inquiry. 
I  have  said  so  much  merely  by  way  of  protest  against  the  notion 
that,  because  the  law  is  favorable  to  a  remedy  in  some  form,  though 
the  covenant  may  not  have  been  literally  fulfilled,  it  is  yet  not  sedu- 
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lous  to  save  all  the  terms  of  the  written  contract  as  far  as  possible ; 
measures,  proportions,  prices,  bases  of  estimate,  quality  of  the  work, 
every  thing  fair  and  honest. 

I  have  so  far  supposed  all  delay  and  embarrassment  to  have  been 
the  result  of  misfortune ;  of  oversight,  miscalculation,  or  want  of 
forecast  in  one  party  or  the  other,  or  both ;  want  of  skill,  if  you 
please,  in  the  conduct  of  business,  and  I  care  not  on  which  side. 
But  there  is  another  view  of  the  case  which  is  decisive  in  favor  of  a 
departure  from  the  original  principles  and  mode  of  estimate,  at  the 
election  of  the  plaintiffs.  •  [Mr.  Justice  Cowen.here  reviewed  the  tes- 
timony which  had  been  given  in  reference  to  embarrassments  to  the 
completion  of  the  job,  alleged  to  have  been  thrown  in  the  way  of  the 
plaintiifs  by  the  defendants,  and  then  proceeds.]  I  do  not  say  the 
referees  were  bound  to  believe  that  here  was  a  project  by  the  defend- 
ants to  abuse  the  great  power  confided  to  them,  or  to  their  engineer, 
by  turning  it  into  a  means  of  ruinous  delay.  It  is  only  necessary  to 
see  from  the  testimony,  both  direct  and  circumstantial,  as  it  coraes 
from  many  witnesses,  that  they  were  justified  in  such  a  conclusion. 
There  was  certainly  a  conflict  of  evidence  upon  the  question ;  but 
that  belonged  to  the  referees.  Coming  to  that  conclusion,  whose 
fault  is  it  that  this  contract  was  not  fulfilled  by  the  15th  of  July  ? 
Whose  fault  is  it  that  these  plaintiffs  passed  their  summer  in  a  state 
of  tantalizing  suspense,  and  were  driven  with  this  large  concern  on 
their  hands  into  the  ensuing  winter  ?  Whose  fault  is  it  that  a  con- 
tract, which  the  engineer  thinks  performed  with  adequate  skill,  would 
have  been  profitable  on  the  original  estimates,  has  nearly  doubled  in 
the  expense  of  performance?  Thus  hoodwinked,  and  led  into  a  train 
of  additional  expense  which  would  exhaust  two  ordinary  fortunes ; 
pursuing  a  pilgrimage  of  toil  in  the  service  of  these  defendants, 
which,  with  an  honest  and  hearty  concurrence  on  their  part,  might 
have  been  finished  before  the  inclement  season  came,  the  parties 
stand  clear  of  the  covenant  in  all  its  features ;  and  the  plaintiffs  are 
entitled  to  an  indemnity  upon  the  principles  adopted  by  the  referees. 
They  might  have  stopped,  and  sued  the  defendants  for  a  breach  of 
their  covenant.  But  going  on  under  the  circumstances  disclosed, 
there  is  nothing  of  the  primary  principles  of  estimate  which  could 
have  been  justly  applied. 

I  apprehend,  however,  that  the  cause  must  go  back  to  the  referees 
and  be  reheard,  for  an  error  committed  by  them  in  the  admission  of 
the  kind  of  evidence  by  which  they  appear  to  have  governed  them- 
selves in  fixing  the  amount  of  labor.  Finding  that  the  estimates  of 
the  engineer-in-chief  had  become  entirely  inapplicable  and  positively 
unjust,  by  the  baffling  of  the  defendants  and  delays  of  the  work  till 
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the  very  worst  season,  it  became  necessary  for  the  plaintiffs  to 
communicate  to  the  referees,  by  some  other  evidence,  the  amount  of 
labor ;  and  they  chose  to  adopt,  as  they  had  a  right  to  do,  the  num- 
ber of  days  in  team  and  other  work.  For  the  purpose  of  ascertain- 
ing the  days  of  work  performed  as  between  themselves  and  their 
laborers,  their  superintendents  were  directed  to  keep  what  were  called 
check-rolls,  and  which  appear  to  have  been  books  marked  A,  B,  C, 
&c.,  devoted  to  each  section,  in  which  the  laborer's  name  was  placed 
in  the  left  margin ;  and  in  a  column  opposite,  and  under  the  day  of 
the  week  at  the  top  of  that  column,  was  written  in  figures  the  time 
he  worked  on  that  day.  At  evening  when  the  laborers  came  in,  the. 
superintendents  of  the  particular  section  being  generally  together,  the 
rolls  of  names  were  called,  and  the  amount  of  labor  reported  and 
marked  by  some  one.  The  particular  superintendent  of  each  squad- 
ron of  laborers  heard  the  names,  and  generally  either  wrote  the  time 
or  saw  it  set  down,  and  was  capable  of  deciding  to  his  own  satisfac- 
tion whether  the  item  was  correct.  I  say  genergJly.  These  persons, 
as  far  as  they  were  caUed  to  prove  the  rolls,  did  not  pretend  that  the 
superintendents  were  always  together,  that  they  always  wrote  or  saw 
written  the  accounts  of  their  particular  squadron,  or  always  heard 
the  names.  Some  of  them  were  absent  for  days  and  even  months ; 
and  a  considerable  portion  of  these  entries  must  have  been  made 
without,  their  actual  or  potential  knowledge.  One  says  he  was  sick 
a  part  of  the  time,  and  could  not  be  out  with. his  hands.  He,  how- 
ever, saw  or  superintended  the  entries  at  his  quarters  in  the  evening. 
It  does  not  appear  that  all  the  superintendents  were  sworn  before  the 
books  were  oflfered,  much'  less-  all  those  persons  who  acted  as  clerks, 
and  those  who  were  engaged  as  substitutes  during  the  absence  or 
sickness  of  the  general  superintendents.  Nor  were  aU  the  clerks  or 
superintendents,  or  their  substitutes  named  in  evidence  and  absences 
accounted  for.  Indeed,  the  contrary  appears,  or  is  plainly  inferrible 
from  the  case  as  made  out  by  the  affidavit  of  the  attorney  for  the 
plaintiffs,  into  which  I  have  so  far  looked,  because  it  was  adopted  as 
containing  the  in^ re  correct  statement  of  the  oral  evidence,  the  case 
not  having  been  referred  to  and  settled  by  the  referees.  The  books, 
of  course,  continued  in  the  hands  or  under  the  control  of  the  plain- 
tiffs. The  superintendents  sworn,  expressed  a  strong  general  belief 
of  the  accuracy  of  the  rolls.  Several  of  them  said  settlements  had 
been  made  by  their  particular  rolls,  and  they  always  proved  to  be 
correct.  They  remembered  names  and  other  circumstances  connected 
with  the  books,  wMch  confirmed  them. 

Such  was  substantially  the  account  of  these  check-rolls  when  they 
were  offered  to,  and  indiscriminately  received,  by  the  referees  ;  and  by 

36* 
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what  I  collect  from  the  case,  formed  about  the  only  guide  in  fixing 
the  amount  of  labor.  The  affidavit  of  the  defendants'  counsel  says : 
"  The  plaintiffs  offered  the  check-roll  books  in  evidence,  to  prove  the 
amount  of  labor  performed,  which  was  objected  to  by  the  defendants' 
counsel,  but  admitted  by  the  referees."  The  answering  affidavit  of 
the  attorney  for  the  plaintiffs  says,  that  "  No  objection  was  made  by 
the  defendants'  counsel,  either  to  the  competency  or  sufficiency  of  the 
proof  of  the  plaintiffs'  check-rolls,  showing  the  amount  of  labor  done 
by  them  on  the  railroad."  This  is  true  according  to  the  affidavit  of 
the  defendants'  counsel.  He  does  not  state  that  he  made  difficulty  as 
to  the  proof  of  the  plaintiffs'  check-rolls.  In  fairness  of  construction, 
the  defendants'  objection  was,  that  though  the  rolls  were  well  enough 
proved  and  identified,  yet,  still  they  were  not  competent  evidence  for 
the  purpose  for  which  they  were  offered.  I  at  first  thought  the  op- 
posing affidavit  was  disingenuous  and  evasive.  Such  a  bad  moral 
aspect  may  be  removed  by  supposing  that  it  intended  to  raise  the 
question,  whether  the  objection  was  sufficiently  specific.  It  might 
have  been  more  so.  It  might  have  said,  "  You  have  not  rendered  a 
sufficient  account  of  these  memoranda  to  make  them  evidence.  You 
should  have  called  everybody  concerned  in  making  them  up,  or  ac- 
count for  the  absence  of  those  persons  by  showing  that  they  were 
dead,  or  at  least,  beyond  the  reach  of  process.  We  object  to  the  rolls 
as  incompetent,  but  not  to  the  proof  of  them."  The  admissibility  of 
the  rolls,  however,  as  showing  the  amount,  we  shall  see  depended  on 
certain  preliminary  extrinsic  proof;  The  whole  offer  was  objected  to 
upon  the  state  of  facts ;  upon  the  account  of  these  check-rolls,  as 
derived  from  a  number  of  superintendents  who  had  been  sworn  in 
order  to  make  the  proof  full  for  their  admission.  Yet,  says  the  de- 
fendants' counsel,  "  we  object  to  the  offer."  Looking  to  the  course 
that  was  pursued,  I  fear  it  would  be  hypercritical  to  say  that  the  ob- 
jection did  not  signify  a  want  of  the  proper  preliminaries.  I  have 
already,  adverted  in  a  general  way,  to  the  proof  of  these.  Among 
the  superintendents,  six  were  sworn,  and  called  on  to  give  an  account 
of  the  check-roUs  in  order  to  their  being  offered.  Thg  affidavit  for  the 
defendants  represents  one  of  them  as  stating  that  the  entries  of  work 
were  generally  made  by  one  of  the  plaintiffs ;  and  this  is  not  contra- 
dicted by  the  affidavit  of  the  plaintiffs'  attorney.  On  the  whole,  the 
attention  both  of  referees  and  counsel  must  have  been  turned  to  the 
question  whether  the  preliminary  proof  was  sufficient  to  warrant  the 
offer  of  the  rolls  in  evidence. 

Were  these  rolls  evidence  ?  They  were  doubtless  as  nearly  safe 
as  was  necessary  for  business  purposes  at  the  time ;  perhaps  as  pro- 
ducing strong  moral  conviction  on  the  minds  of  men  under  any  cir- 
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cumstances.  ^  But  are  such  memoranda  to  be  received  in  evidence  in 
our  courts  of  justice?  They  would  have  been  legally  admissible  as 
books  of  account  between  the  plaintiffs  and  their  workmen  ;  for  they 
were  adopted  as  the  books  of  both,  and  kept  open  for  the  inspection 
of  each.  They  are  like  partners'  books  between  themselves.  Heart 
V.  Corning,  3  Paige,  566 ;  Fletcher  v.  Pollard,  2  Hen.  &  Munf.  544, 
549,  550 ;  Brickhouse  v.  Hunter,  4  lb.  363 ;  Jordan  v.  White,  4  Mar- 
tin's La.  R.  (n.  s.)  335,  339;  Reno  v.  Crane,  2  Blackf.  217.  The 
superintendents  or  others  making  the  entries,  were  agents  for  both 
parties.  Union  Bank  v.  Knapp,  3  Pick.  96, 108.  But  not  so  as  to 
the  defendants.  They  were  not  admissible  as  books  of  account  kept 
by  one  dealer  with  another;  first,  because  the  plaintiffs  had  clerks 
and  other  witnesses  of  the  labor.  Vosburgh  v.  Thayer,  12  Johns.  R. 
461 ;  Kenedy  v.  Fairman,  1  Hayw.  458 ;  Whitfield  v.  Walk,  2  lb.  24; 
Sterritt's  Executors  v.  BuU,  1  Binn.  224.  Secondly :  They  were  not 
the  general  books  of  daily  account  of  the  plaintiffs ;  and  there  was 
no  trust  implied  that  they  should  keep  these  accounts  for  the  defend- 
ants. Vosburgh  v.  Thayer,  12  Johns.  R.  461 ;  Lynch  v.  Hugo,  1  Bay, 
33 ;  Prince  v.  Smith,  4  Mass.  R.  455 ;  Hough  v.  Doyle,  4  Rawle,  291 ; 
Per  Kirkpatrick,  C.  J.,  in  Wilson  v.  Wilson,  1  Halst.  94 ;  Thompson 
V.  M'Kelvey,  13  Serg.  &  Rawle,  126;  Swing  v.  Sparks,  2  Halst.  59; 
Per  Duncan,  J.,  in  Curran  v.  Crawford,  4  Serg.  &  Rawle,  5 ;  Sterrett 
V.  Bull,  1  Binn.  237.  Thirdly :  It  is  not  a  simple  case  of  charge  for 
services  done  on  a  quantum,  meruit^  known  and  recognized  as  such  by 
both  parties  at  the  time.  Charges  for  any  thing  done  or  delivered 
under  a  supposed  special  contract,  but  which  afterwards  become  mat- 
ter of  account  by  operation  of  law,  in  consequence  of  a  rescission  of 
the  contract,  cannot  be  proved  by  the  party's  book.  There  must  be 
a  right  to  charge  when  the  service  is  done,  or  the  goods  delivered. 
Bradley  v.  Goodyear,  1  Day,  104 ;  Slasson  v.  Davis,  1  Aik.  73,  74 ; 
Peck  V.  Jones,  Ku:by,  289 ;  Terrill  v.  Beecher,  9  Conn.  R.  344.  Nor 
does  the  case  come  within  the  rule  allowing  a  banker's  book  in  evi- 
dence, kept  by  many  clerks,  only  one  being  sworn  to  identify  it,  and 
to  show  the  manner  of  its  being  kept."  This  was  allowed  in  Furness 
V.  Cope,  5  Bing.  114 ;  s.  c.  2  Moore  &  Payne,  197.  Such  a  book,  sq 
proved,  was  received  to  show  that  a  customer  of  a  bank  had  no  funds 
there.  But  the  t|0.nker  was  not  a  party ;  it  was  the  bank  ledger  of  a 
house  which  stood'  indifferent  between  the  parties ;  and  its  admissi- 
bility was  put  on  the  great  inconvenience  of  calling  all  the  clerks. 

If,  then,  these  rolls  were  receivable  at  all,  it  must  be  on  the  ground 
that  they  were  original  entries  made  in  the  usual  course  of  business. 
These,  unless  the  person  himself  who  made  the  entries,  is  produced, 
are  not  evidence ;  but  they  may  be  received  where  he  is  dead.     This 
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is  the  English  rule  of  several  cases  grounded  on  Price  v.  Lord  Torring- 
ton,  1  Salk.  285 ;  s.  c.  2  Ld.  Raym.  873.  Nor  is  the  rule  confined  to  the 
ground  stated  in  that  case:  that  the  entry  would  be  evidence  to 
charge  the  man  who  made  it.  This  is  certainly  one  reason  against 
allowing  the  inference  of  frdiud  in  the  entries.  But  there  are  several 
cases  collected  in  the  last  edition  of  Phillipps'  Evidence,  1  vol.  263- 
265,  showing  that  this  need  not  be  so.  It  is  enough  if  the  person 
who  made  the  entry  be  dead,  that  it  was  made  in  the  usual  course 
of  business.  Doe,  ex  dem  Platteshall  v.  Turford,  3  Barn.  &  Adolph. 
890,  decided  since,  and  Sutton  v.  Gregory,  2  Peake's  N.  P.  Cas.  150, 
published  since,  allow  the  same  ground.  The  cases  in  the  United 
States  are  numerous.  Among  them,  are  entries  by  deceased  notaries, 
Halliday  v.  Martinet,  20  Johns.  R.  J68 ;  or  the  runner  or  messenger  of 
a  bank,  Welsh  v.  Barrett,  15  Mass.  R.  380 ;  or  a  cashier,  Nichols  v. 
Goldsmith,  7  Wendell,  160 ;  or  a  merchant's  deceased  clerk,  Lewis' 
Executor  v.  Norton,  1  Wash.  R.  of  Va.  76 ;  Hunter  v.  Smith,  6  Mart. 
La.  R.  (n.  s.)  351 ;  Herring  v.  Levy,  4  lb.  383 ;  Clarke  v.  Magruder, 
2  Har.  &.  Johns.  77 ;  King  v.  Maddox's  Executors,  7  lb.  467.  But  in 
this  class  of  cases,  we  hold  that  even  absence  beyoknd  the  jurisdiction 
of  the  court  will  not  excuse  the  production  of  the  person  who  made 
the  entry ;  nothing  short  of  his  death.  Wilbur  v.  Selden,  6  Cowen's 
R.  162.  And  if  the  entry  was  made  by  a  sub-clerk,  it  ca-nnot  be 
received  till  he  be  produced,  or  his  death  shown.     lb. 

Then  were  these  rolls  proved  as  the  original  entries  of  living  per- 
sons, present  to  verify  them,  and  testifying  that  they  were  made  by 
them,  and  that  they  believed  them  to  be  true  ?  This  would  have 
entitled  them  to  be  read  as  evidence,  even  though  the  witnesses 
might  have  foj-gotten  the  transactions  which  they  recorded.  That 
seems  to  be  the  established  general  rule  as  to  an  original  entry, 
though  it  has  been  restricted,  in  this  State,  to  entries  in-  the  course 
of  business.  In  Sandwell  v.  Sandwell,  2  Comb.  445,  in  9  Wm.  IIL, 
at  nisi  prius,  in  proving  words  of  slander.  Holt,  C.  J.,  said,  "  Where  a 
witness  swears  to  a  matter,  he  is  not  to  read  a  paper  for  evidence, 
though  he  may  look  upon  it  to  refresh  his  memory ;  but  if  he  swears 
to  words,  he  may  read  it ;  if  he  swears  that  he  presently  committed 
it  to  -writing.  A  memorandum  was  denied  as  evidence  which  was 
not  made  in  the  course  of  business,  in  Lawrence  ^..Barker,  5  Wend. 
301.  Savage,  C.  J.,  distinguished  one  made  of  a  private  conversation 
for  the  convenience  of  the  witness,  from  entries  in  merchants'  books 
and  other  cases,  where  there  is  a  necessity  for  the  entry.  The  mem- 
orandum in  question  related  to  a  conversation  at  the  time  a  bond  was 
sold.  The  witness  had  forgotten  it,  though  he  had  no  doubt  the 
memorandum  was  true.    Yet  the  court  refused  the  paper  as  evidence. 
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The  remarks  of  Chancellor  Walworth,  in  Feeter  v.  Heath,  11  Wend. 
485,  recognize  a  greater  latitude  in  respect  to  memoranda  of  dates, 
numbers,  quantities,  and  sums,  which  a  witness  cannot  be  supposed 
to  remember.  Such  instances  are  continually  occurring  in  the  course 
of  business ;  and  yet  our  books  of  evidence  furnish  a  less  intelligible 
guide  on  this  than  on  many  other  subjects  of  much  less  practical 
importance. 

There  is  an  obscurity  in  the  text  of  Phillipps'  Evidence,  one  of  our 
best  books,  running  through  aU  his  editions,  arising  from  a  failure  to 
distinguisTi  between  original  memoranda  and  copies  or  extracts. 
The  attention  of  the  learned  constitutional  court  of  South  Carolina 
was  drawn  to  this  subject,  in  The  State  v.  Rawls,  2  Nott  &  M'Cord, 
334.  Nott,  J.,  says,  "  It  is  true  that  Phillipps,  in  his  treatise  on  Evi- 
dence, says  that '  a  witness,  to  assist  his  memory,  may  use  a  written 
entry  or  memorandum,  or  the  copy  of  a  memorandum,  and  if  he 
afterward  can  swear  positively  to  the  truth  of  the  facts  there  stated, 
such  evidence  will  be  sufficient ;  yet  if  he  cannot  from  recollection 
speak  to  the  fact  any  further  than  as  finding  it  stated  in  a  written 
entry,  his  testimony  will  amount  to  nothing.'  But  by  a  reference  to 
the  cases  quoted  by  Phillipps,  it  will  be  found  that  the  rule,  as  laid 
down  by  him  applies  only  to  copies  of  entries,  and  not  to  the  original. 
The  principal  cases  relied  on  are  Doe  v.  Perkins,  3  D.  .&  E.  752,  and 
Tanner  v.  Taylor,  a  manuscript  report  of  which  Mr.  Justice  Buller  read 
in  that  case.  The  case  of  Tanner  v.  Taylor  was  an  action  for  goods 
sold ;  the  witness  who  proved  the  delivery  took  it  from  an  account 
which  he  had  in  his  hand,  being  a  copy  as  he  said  of  the  daybook 
which  he  left  at  home.  It  being  objected  that  the  original  ought  to  be 
produced,  Mr.  Baron  Legge  said  if  he  would  swear  positively  to  the 
delivery  from  recollection,  and  the  paper  was  only  to  refresh  his  mem- 
ory, he  might  make  use  of  it ;  but  if  he  could  not,  from  recollection 
swear  to  the  delivery  any  further  than  finding  them  entered  in  the 
books,  then  the  original  should  have  been  produced.  The  case  of 
Doe  V.  Perkins  is  more  directly  in  point.  The  question  was,  at  what 
time  in  the  year  the  annual  leases  of  several  tenants  expired.  One 
Aldridge  went  round  with  the  receiver  of  the  rents,  and  minuted 
down  their  declarations  respecting  the  times  when  they  severally  be- 
came tenants.  When  Aldridge  was  examined,  the  original  book  was 
not  in  court ;  but  he  spoke  of  the  dates  of  the  several  tenancies  from 
extracts  made  by  himself  out  of  that  book,  confessing  upon  his  cross- 
examination,  that  he  had  no  memory  of  his  own  of  those  specific 
facts ;  but  that  the  evidence  he  was  giving  as  to  those  facts  was 
founded  altogether  upon  the  exti-acts  which  he  had  made  from  the 
above-mentioned  book.      This   evidence  was   objected    to,  on  the 
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ground  that  as  the  witness  did  not  pretend  to  speak  to  facts  from  his 
own  recollection,  he  ought  not  to  be  permitted  to  give  evidence  from 
any  extracts,  but  that  the  original  book  ought  to  be  produced.  The 
presiding  judge,  however,  admitted  the  evidence,  and  the  plaintiff 
had  a  verdict.  On  a  motion  for  a  new  trial.  Lord  Kenyon,  after  ad- 
verting to  the  case  of  Tanner  v.  Taylor,  above  mentioned,  said  that 
the  rule  appeared  to  have  been  clearly  settled,  and  that  every  day's 
practice  agreed  with  it ;'  and  that  comparing  the  case  with  the  gen- 
eral rule,  the  court  were  clearly  of  opinion  that  Aldridge,  the  witness, 
ought  not  to  have  been  permitted  to  speak  to  facts  from  the  extracts 
which  he  made  use  of  at  that  trial,  and  a  new  trial  was  granted. 
The  same  rule  is  laid  down  in  Peake's  Evidence."  It  is  more  impor- 
tant to  recur  to  the  original  and  leading  authorities,  because  several 
adjudged  cases  proceeding  without  examination  of  them,  have  repu- 
diated original  and  well-authenticated  memoranda,  merely  because 
the  witness,  at  the  time  of  the  trial,  failed  to  recollect  the  facts  con- 
tained in  them.  Such  was  the  case  of  Calvert  v.  Eitzgerald,  1  Litt. 
Sel.  Cas.  388,  and  such  were  evidently  the  views  of  Tilghihan,  C.  J., 
in  The  Juniata  Bank  v.  Brown,  5  Serg.  &  Rawle,  232,  and  of  Dun- 
can, J.,  in  Smith  v.  Lawe,  12  lb.  87.  In  Maugham  i).  Hubbard, 
2  Mann.  &  Ryl.  5,  7,  a  witness  said,  from  seeing  his  original  entry, 
he  had  no  doubt  he  had  received  the  money.  Lord  Tenterden,  C,  J., 
thought  his  statement  was  equivalent  to  saying  that  he  knew  and 
recollected  independently  of  the  book.  But  Bailey,  J.,  did  not  place 
the  same  construction  on  the  language.  Yet  he  was  for  receiving 
the  entry  in  evidence,  though  the  witness  could  not  remember  the 
fact.  He  likened  the  case  to  proof  of  the  execution  of  a  deed  by  a 
subscribing  witness,  "though  he  may  state  that  he  does  not  recoUect 
the  fact  of  the  deed  being  executed  in  his  presence,  but  that  seeing 
his  own  signature,  he  has  no  doubt  that  he  saw  it  executed ;  that, 
said  the  judge,  has  always  been  received  as  suflBcient  proof  of  its  ex- 
ecution. His  opinion  was  given  to  the  same  effect,  in  Lloyd  v. 
Freshfield,  2  Carr.  &  Payne,  325. 

A  great  variety  of  American  cases  have  arisen  where  the  witness, 
having  made  the  entry  or  memorandum,  could  swear  to  his  belief  of 
its  truth,  but  had  entirely  forgotten  the  facts  which  he  recorded,  in 
which  the  paper  thus  attested  has  been  received  and  read  in  evidence 
to  a  jury.  A  memorandum  in  respect  to  a  gambling  transaction 
was  so  received  against  a  criminal.  The  State  v.  Ra^yls,  before  cited. 
Nott,  J.,  as  I  noticed  before  of  Bayley,  J.,  likens  it,  in  this  case,  to 
the  forgetting  of  an  attestation,  or  to  a  clerk  forgetting  entries  in  a 
merchant's  book.  So  the  notes  of  evidence  by  counsel  were  received, 
though  he  could  not  remember  the  facts.     Rogers  v.  Burton  Peck 
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108, 109, 118 ;  Clark  v.  Vorce,  15  Wend.  193.  The  entry  of  a  bank 
clerk,  who  had  forgotten  the  fact,  Farmers  and  Mechanics  Bank  v. 
Boraef,  1  Rawle,  152 ;  of  a  notary's  clerk,  who  had  forgotten  the  fact 
he  had  entered  of  notice  to  an  indorser,  Haig  v.  Newton,  1  Rep. 
Const.  Court,  423,  424 ;  of  a  town  clerk,  who  had  forgotten  his 
entries  of  charges  for  penalties,  Corporation  of  Columbia  v.  Harrison, 
2  lb.  213 ;  of  a  notary,  entering  a  notice  which  he  had  forgotten, 
BuUard  v.  Wilson,  5  Mart.  La.  R.  (n.  s.)  196,  with  many  other  cases 
to  the  same  effect.  .  There  is  a  class  of  cases  in  Pennsylvania,  arising 
out  of  Lord  Kenyon's  rule  requiring  the  very  words  of  a  deceased 
witness  to  be  remembered,  when  his  testimony  is  offered  on  a  second 
trial,  also  going  far  to  illustrate  the  connection  which  the  law  requires 
between  original  notes  and  memory.  Several  of  them  hold  that  the 
sworn  notes  of  counsel  may  be  read,  giving  the  substance  of  what 
the  witness  swore.  See  also  the  decision  of  this  court  in  Clark  v. 
Vorce,  15  Wend.  193.  I  will  only  add,  that  taking  the  American 
cases  together,  they  form  a  commentary  upon  this  kind  of  evidence 
clear  and  copious,  by  which  the  views  of  Nott,  J.,  and  Bayley,  J.,  are 
entirely  sustained.  ,  The  result  is  that  original  entries,  attested  by  the 
man  who  makes  them,  may  be  read  to  the  jury,  though  he  remem- 
bered nothing  of  the  facts  which  they  record. 

But  to  make  the  memorandum  or  entry  competent  evidence,  the 
witness  must  make  the  entries  himself.  Glover  v.  Hunnewell,  6  Pick. 
222,  though  this  rule  is  not  without  its  exceptions.  Where  some  of 
the  entries  were  made  by  the  witness  and  some  by  the  party,  it  was 
held  that  the  evidence  should  be  confined  to  the  witness's  own  entries, 
unless  he  knew  the  facts  set  down  by  the  party,  and  read  them  over 
shortly  after  the  transaction.  Beddo  v.  Smith,  1  Ala.  R.  397,  398. 
And  where  a  tradesman's  clerk  entered  all  goods  sold  in  a  waste- 
book,  from  his  own  knowledge,  which  the  tradesman,  the  plaintiff, 
copied  day  by  day  into  the  ledger,  in  presence  of  the  clerk,  who 
checked  them  as  they  were  copied,  the  clerk  was  allowed  to  use  the 
ledger  as  an  original  book,  —  otherwise,  said  Patterson,  J.,  the  orig- 
inal or  waste-book  should  be  produced.  He  put  the  production  of 
the  original  oil  the  legal  rule  which  requires  the  best  evidence.  Bur- 
ton V.  Plummer,  2  Adolph.  &  Ellis,  341.  Denman,  C.  J.,  said  the 
entries  were  copied  while  the  transactions  were  yet  fresh  in  the  clerk's 
memory.  lb.  Great  care  is  taken  by  courts  to  guard  against  for- 
gery and  interpolation  in  these  memoranda.  The  opposite  counsel 
are  entitled  to  see  and  cross-examine  the  witness  in  respect  to  them. 
Per  Huston,  J.,  in  Cox  v.  Norton,  1  Penn.  R.  414,  415 ;  St.  Clair  v. 
Stevens,  1  Carr.  &  Payne,  522 ;  Rex  v.  Ramsden,  2  lb.  603.  Best. 
C.  J.,  says  in  Jones  v.  Stroud,  that  he  once  committed  a' witness  for 
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having  a  simulated  memorandum  on  the  trial,  though  he  immediately 
explained  the  matter,  candidly  admitting  that  he  had  drawn  it  up 
that  morning.  While  on  the  stand  and  apparently  searching  for  the 
paper  in  his  pocket,  he  was  ordered  to  hand  it  to  the  court,  which  he 
did  with  the  explanation. 

To  return  to  the  case  at  bar :  I  collect  from  the  affidavits  in  the 
first  place,  that  a  considerable  share  of  the  entries  on  the  check-rolls 
were  made  by  the  plaintiffs ;  and  such  as  were,  do  not  appear  to 
have  been  read  by  witnesses  who  knew  of  the  facts  entered,  immecji- 
ately  after  they  were  set  down ;  but  be  that  as  it  may,  they  have 
always  been  under  the  control  of  the  plaintiffs,  and  open  to  fraudu- 
lent interpolation.  The  place  of  the  custody  of  such  insulated  mem- 
oranda is  scanned  very  closely  by  many  cases.  The  propriety  of 
this  is  too  obvious  to  need  the  support  of  authority.  Besides,  not 
being  receivable,  as  we  have  seen,  in  the  light  of  general  book  ac- 
counts of  the  party,  nor,  on  the  same  ground  as  the  entries  of  large 
and  indifferent  commercial  houses  employing  many  clerks,  but  com- 
ing in  and  claiming  credit  upon  the  footing  of  simple  original  entries, 
it  should  have  appeared  that  every  source  of  primary  evidence  had 
been  exhausted.  All  those  who  made  the  entries  should  have  been 
produced,  or  it  should  have  been  shown  that  they  were  dead.  Neither 
appears  to  have  been  done.  As  far  as  our  cases  have  gone,  they  con- 
fine the  excuse  for  the  non-production  to  the  death  of  the  witness, 
though  Massachusetts  has  received  permanent  insanity  as  an  equiva- 
lent. Union  Bank  v.  Knapp,  3  Pick.  96 ;  and  South  Carolina  a  perma- 
nent absence  from  the  State,  Elms  v.  Cheves,  2  McCord,  350 ;  Tunno 
V.  Rogers,  1  Bay,  480. 

On  the  whole,  I  think  the  referees  in  this  case  exceeded  the  bounds 
of  the  cases  which  are  most  liberal  and  indulgent  in  the  reception  of 
this  kind  of  evidence,  and  that  the  report  must  be  set  aside  on  that 
ground. 

Report  set  aside. 
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The  People  v.  The  Renssblaek  and  Saratoga  Railroad 
Company.^ 

Albany,  January,  1836. 

Erection  of  Bridge  over  NdvUgable  Waters  —  Nuisance  —  Jurisdiction 
of  States  over  Rivers. 

It  is  competent  to  a  State  gOTernment  to  authorize  the  erection  of  a  bridge  across  a  naviga- 
ble river,  at  a  point  below  where  the  coasting  trade  is  carried  on  by  licensed  vessels,  pro- 
vided that  the  bridge  be  built  with  a  draw  for  the  passing  and  repassing  of  vessels  free  of 
expense.  ^ 

The  Bcnsselaer  and  Saratoga  Eailroad  Company  are  antliorized,  by  their  act  of  incorpora- 
tion, to  build  a  bridge  across  the  Hudson  river  from  the  city  of  Troy  tolGreen  Island,  on 
the  opposite  side  of  the  river. 

In  an  information  in  the  nature  of  a  quo  warranto  against  a  corporation,  calling  upon  them 
to  show  by  what  warrant  they  use  certain  franchises  alleged  to  have  been  usurped,  it  is  a 
sufficient  answer  to  say  that  such  franchises  were  granted  by  an  act  of  the  legislature ;  it  is 
not  competent  to  the  attorney-general  in  behstlf  of  the  people  to  allege  that  the  act  of  the 
legislature  is  repugnant  to  the  constitution  of  the  United  States  and  the  laws  of  congress, 
and  therefore  void. 

An  information  in  the  nature  of  a  quo  uxaranio,  filed  under  the  revised  statutes  against  a  cor- 
poration by  its  corporate  name,  admits  the  existence  of  the  corporation,  or  that  it  once 
had  a  legal  existence. 

It  seems,  that  previous  to  those  statutes,  it  would  have  been  sufficient,  in  a  plea  to  an  in- 
formation against  a  corporation  by  its  corporate  name,  to  set  forth  the  charter  and  to 
allege  acts  of  usei'under  it,  without  showing  a  compliance  with  the  requirements  of  the 
charter  authorizing  corporate  acts ;  and  if  tliere  had  been  a  neglect  to  comply  with  any 
of  the  requirements,  it  must  have  been  shown  by  replication. 

Quo  warranto.  The  attorney-general  filed  an  information,  in  the 
nature  of  a  quo  warranto,  against  the  Rensselaer  and  Saratoga  Rail- 
road Company,  charging  the  company  with  claiming  to  be  a  body, 
politic  and  corporate  in  law,  fact,  and  name,  by  the  name  of  the  Rens- 
selaer and  Saratoga  Railroad  Company,  and  with  claiming  the  lib»- 
erty,  privilege,  and  franchise  of  placing  abutments,  piers,  and  other 
works,  in  the  bed,  current,  and  channel  of  the  Hudson  river  at  Troy,, 
in  the  county  of  Rensselaer,  and  of  erecting  and  constructing  a. 
bridge  upon  such  abutments,  &c.  over  and  across  the  river  from  the 
eastern  to  the  western  bank  thereof:  averring  the  river,  at  the  place 
where  the  abutments  were  claimed  to  be  placed  and  bridge  to  be- 
built,  to  be  an  arm  of  the  sea  in  which  the  tide  ebbs  and  flows,  navi- 
gable for  sloops,  schooners,  and  other  vessels,  and  to  have  beeo  used' 
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and  to  be  still  used,  by  the  citizens  of  this  State  and  of  the  United 
States,  in  carrying  on  trade,  commerce,  and  intercourse,  by  means  of 
such  sloops,  &c.  under  and  in  pursuance  of  the  acts  of  the  congress 
of  the  United  States,  between  ports  and  places  on  the  Atlantic  ocean, 
and  towns  and  places  on  the  banks  of  the  river  situate  above  Troy, 
namely,  the  villages  of  Lansingburg  and  Waterford ;  concluding  in 
the  usual  form,  by  praying  process,  &c. 

The  defendants  pleaded,  that  by  an  act  of  the  legislature  of  this 
State,  passed  14th  April,  1832,  they  were  created  a  body  corporate 
and  politic,  in  fact  and  in  name,  by  the  name  of  The  Rensselaer  and 
Saratoga  Railroad  Company,  for  the  term  of  fifty  years,  for  the  pur- 
pose of  constructing  a  single  or  double  railroad  or  way  from  some 
proper  point  in  the  city  of  Troy,  in  the  county  of  Rensselaer,  passing 
thrdfcgh  the  village  of  Waterford,  in  the  county  of  Saratoga,  to  the 
village  of  Ballston  Spa,  in  the  latter  county ;  and  that,  by  virtue  of 
such  act  of  the  legislature,  they  are  a  body  politic  and  corporate,  in 
fact  and  in  name,  entitled  to  use  the  liberties,  privileges,  and  franchises 
granted  to  them,  and  for  all  the  time  mentioned  in  the  information 
have  used  the  same,  and  particularly  the  liberty,  privilege,  and  fran- 
chise of  constructing  a  single  or  double  railroad  or  way,  from  a  proper 
point  in  the  city  of  Troy,  in  the  county  of  Rensselaer,  passing  through 
the  village  of  Waterford,  in  the  county  of  Saratoga,  to  the  village  of 
BaUston  Spa,  and  as  a  necessary  part  of  such  railroad  or  way,  and 
not  otherwise,  have  used  the  liberty,  privilege,  or  franchise  of  placing 
the  abutments,  &c.  and  laying  string  pieces,  beams,  and  other  timbers 
upon  such  abutments,  &c.  and  of  building  and' constructing  a  bridge 
over  and  across  the  river,  from  the  eastern  bank  thereof  in  the  city  of 
Troy  and  on  the  direct  route  of  such  railroad  to  the  western  bank  of 
the  river  on  Green  Island,  in  the  county  of  Albany,  leaving  over  the 
main  or  principal  part  of  the  channel  an  opening  for  a  coiaveaient  and 
suitable  draw,  to  enable  vessels  navigating  the  river  to  pass  and  re- 
pass, and  so  as  to  restore  the  river  to  its  former  state,  or  in  a  sufficient 
manner  not  to  have  impaired  its  usefulness  as  a  public  navigable 
river;  and  of  upholding  and  maintaining  such  bridge,  &c.  To  which 
answer  the  attorney-general  put  in  a  general  demurrer,  and  the  de- 
fendants joined, 

S.  Stevens,  for  the  people.  The  plea  does  not  show  the  defendants 
to  be  a  corporation.  The  charter  does  not  ipso  facto  create  them  a 
body  corporate ;  an  acceptance  or  acts  of  user  under  it  should  have 
been  shown.  The  charter  requires  that  within  one  year,  books  shall 
be  operled  for  subscription  to  the  capital  stock  of  the  company,  and 
that  within  a  limited  time  trustees  shall  be  chosen  to  manage  its  con- 
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cerns.  Session  Laws  of  183^,  p.  199 ;  and  by  the  general  act  relative 
to  corporations,  it  is  declared  that  if  a  corporation,  created  by  the 
legislature,  does  not  organize-  and  commence  the  transaction  of  its 
business  within  one  year  from  the  date  of  its  incorporation,  its  corpo- 
rate powers  shall  cease.  1  R.  S.  600,  §  7.  The  defendants  were 
bound  to  show  a  compliance  with  these  requirements,  as  until  then 
the  exercise  of  any  corporate  powers  was  a  usurpation.  Charging 
the  defendants  by  a  corporate  name  did  not  admit  them  to  be  a  cor- 
poration. The  King  v.  Amery,  2  T.  R.  515;  Bank  of  Auburn  v. 
Aikin,  18  Johns.  R.  137 ;  Wood  v.  Jefferson  County  Bank,  9  Cowen, 
194;  Walker  v.  Devereaux,  4  Paige,  245.  He  also  insisted  that  the 
legislature  never  intended  to  confer  the  power  upon  the  company  to 
erect  a  bridge  across  the  Hudson  river,  and  particularly  that  the  act 
of  incorporation  does  not  authorize  the  building  of  a  bridge  at  Troy, 
or  at  any  point  below  Union  Bridge  at  Waterford.  The  13th  section 
forbids  the  erection  of  a  bridge  within  two  miles  of  the  Union  Bridge, 
and  authorizes  an  agreement,  by  the  Rensselaer  and  Saratoga  Rail- 
road Company,  with  the  owners  of  that  bridge,  for  the  use  thereof; 
and  it  may  well  be  imagined  that  the  legislature  contemplated  that 
such  an  agreement  would  be  effected.  Conceding,  however,  that  the 
defendants  might,  by  implication,  have  the  power  to  erect  a  bridge, 
such  right  could  be  exercised  only  in  such  way  as  not  to  impair  the 
navigation.  The  act  of  incorporation  declares,  that  whenever  it  shall 
be  necessary  for  the  construction  of  the  railroad  to  intersect  or  cross 
any  stream  of  water  or  watercourses,  or  any  road,  street,  or  highway, 
the  company  may  construct  their  railroad  across  or  upon  the  same ; 
but  they  shall  restore  the  stream  or  watercourse,  or  road,  street,  or 
highway  thus  intersected,  to  its  former  state,  or  in  such  manner  as  not 
to  have  impaired  its  usefulness.  The  defendants  therefore  should 
have  averred  that,  after  constructing  their  works,  they  restored  the 
river  to  its  former  state,  or  that  their  works  were  so  constructed  that 
the  usefulness  of  the  river  was  not  impaired;  and  such  averment 
should  have  been  made  in  plain,  distinct,  and  direct  terms,  so  that 
issue  might  have  been  taken  upon  it.  This  they  had  not  done,  and 
for  that  cause  also  the  plea  was  bad.  He  also  insisted  that  the  act 
of  incorporation,  authorizing  the  construction  of  a  bridge  across  a 
navigable  river,  was  unconstitutional  and  void,  as  coming  in  collision 
with  the  power  of  the  congress  of  the  United  States  to  regulate  com- 
merce and  navigation,  and  the  laws  passed  upon  that  subject.  The 
Hudson  river,  at  the  place  where  the  defendants  are  about  to  erect 
their  bridge,  is  an  arm  of  the  sea,  navigable  for  vessels  sailing  under 
coasting  licenses.  The  State  legislatures  may  regulate  fisheries,  and 
exercise  many  acts  of  sovereignty  over  the  waters  within  their  several 
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limits,  but  can  legally  do  no  act  to  interrupt  the  free  use  of  navigable 
rivers  for  the  purposes  of  navigation  and  commerce.  4  Wash.  C.  C. 
_R.  379.  A  law  of  a  State  legislature,  requiring  the  payment  of  the 
most  trifling  amount,  or  imposing  the  slightest  penalty  in  reference  to 
the  navigation  of,  a  river  within  its  bounds,  is  unconstitutional  and 
void,  12  Wheaton,  419 ;  and  within  the  same  principle,  a  law  author- 
izing the  construction  of  a  bridge  across. a'  navigable  river  should  be 
held  void,  although  built  with  a  draw,  for  the  passing  and  repassing 
of  vessels.  Such  a  bridge  cannot  be  otherwise  than  an  obstruction 
to  navigation,  and  an  interruption  to  the  free  use  of  a  navigable  river. 
The  power  to  regulate  commerce,  and  the  intercourse  of  citizens  by 
means  of  navigation,  appertains  to  the  general  government,  and  of 
necessity  must  exclusively  belong  to  that  government ;  and  no  act  of 
a  State  legislature,  obstructing,  impairing,  or  interrupting  the  free  use 
of  such  waters  for  the  purposes  of  navigation,  can  be  legal.  9  Wheat. 
1;  3  Cowen,  739;  2  Peters,  245;  1  Kent's  Comm.  437. 

D.  Euel,  jr.,  for  the  defendants,  insisted  that  the  plea  sufficiently 
showed  the  defendants  to  be  a  body  politic  and  corporate,  and  th?it 
the  very  filing  of  the  information  against  them  in  their  corporate  name, 
admitted  that  they  were  a  corporation.  So  it  was  conceded  by  coun- 
sel arguendo  in  the  case  of  The  People  v.  Bank  of  Niagara,  6  Cowen, 
196,  205,  207.  The  case  of  The  King  v.  Amery,  cited  on  the  other 
side,  was  reversed  in  the  house  of  lords,  4  T.  R.  122.  The  law  upon 
this  point,  as  conceded  in  The  People  v.  Bank  of  Niagara,  is  now 
settled  by  the  revised  statutes,  distinguishing  betwefen  informations 
filed  against  individuals  associated  together,  and  acting  as  a  corpora- 
tion without  being  legally  incorporated,  and  informations  filed  against 
a  corporate  body  —  and  authorizing  an  information  against  a  corpo- 
ration exercising  a  franchise  or  privilege  not  conferred  upon  it  by  law. 
2  R.  S.  581,  §  28,  and  583,  §  39.  The  information  in  this  case  is  of 
the  latter  kind,  and  the  attorney-general,  by  filing  it,  admitted  the  cor- 
porate character  of  the  defendants.  It  was  enough  that  the  plea  was 
as  general  as  the  information.  The  defendants  were  required  to  show 
by  what  warrant  they  did  the  acts  charged ;  they  answered  by  virtue 
of  their  charter  —  and  if  the  attorney-general  was  not  satisfied  with 
such  answer,  he  should  have  specially  replied  the  facts  of  non-com- 
pliance with  the  requirements  of  the  charter  if  such  facts  existed.  On 
the  merits,  the  counsel  insisted  that  the  first  section  of  the  act  ex- 
pressly gives  the  right  to  build  a  bridge  at  Troy ;  that  when  the  ter- 
mini of  the  road  are  considered,  no  other  conclusion  can  be  arrived  at. 
The  company  are  authorized  to  construct  a  railroad  from  some  proper 
point  in  the  city  of  Troy,  through  the  village  of  Waterford  to  Balls- 
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ton  Spa;  and,  to  accomplish  such  work,  they  must  of  necessity  cross 
the  river,  and,  according  to  a  proper  construction  of  the  act,  at  a  point 
in  the  route  as  direct,  or  as  nearly  direct,  as  the  general  course  of  the 
|oad  was  designated  by  the  act  of  incorporation.  If,  however,  there 
'could  be  any  doubt  whether  the  right  to  erect  the  bridge  was  expressly 
granted,  there  could  be  no  question  as  to  the  right  by  implication, 
arising  ftora  the  prohibition  to  erect  a  bridge  within  two  miles  of  the 
Union  Bridge.  In  reference  to  the  provision,  that  the  stream  crossed 
by  the  railroad  shaU  be  restored  to  its  former  state,  or  in  such  manner 
as  not  to  have  impaired  its  usefulness,  he  contended  that  it  should 
receive  such  a  construction  as  to  carry  into  effect  the  intent  of  the 
legislature  —  which  was  that  the  stream  should  be  left  as  useful  to 
the  public  as  was  consistent  with  the  erection  and  maintenance  of  the 
railroad  across  the  same.  This  the  defendants  suppose  they  have  ac- 
complished, by  leaving  a  suitable  draw  in  the  bridge  for  the  passing 
and  repassing  of  vessels.  So  they,  aver  in  their  plea,  and  allege  that 
they  have  so  done,  "  so  '&s  to  restore  the  river  to  its  former  state,  or  in 
a  sufficient  manner  not  to  have  impaired  its  usefulness  as  a  public 
navigable  river."  The  counsel  next  inquired  as  to  the  effect  of  the 
grant  upon  the  individual  rights  of  citizens  navigating  the  river,  and 
being  compelled  to  pass  a  draw  in  a  bridge  erected  across  a  river  be- 
fore unobstructed.  In  reference  to  which,  he  said  that  the  power  of 
the  legislature  was  as  sovereign  in  respect  to  the  waters  as  to  the 
land  within  the  territorial  limits  of  the  State ;  that  it  was  the  prov- 
ince of  the  legislature  to  determine  what  would  best  promote  the  in- 
terest or  the  convenience  of  the  public,  and  if  they  thought  proper  to 
authorize  the  erection  of  a  bridge  across  a  navigable  river,  the  rights 
of  individuals  must  yield  to  the  public  good :  in  support  of  which 
position,  he  cited  7  Pickering,  445»  where  this  question  is  fully  dis- 
cussed and  considered ;  also  1  Pickering,  180 ;  4  lb.  460 ;  Angell  on 
Tide  Waters,  48;  9  Johns.  R.  507;  1  Kent's  Comm.  411.;  8  Cowen, 
146 ;  4  Wendell,  9.  The  counsel  also  insisted  that  the  act  author- 
izing the  erection  of  the  bridge  was  not  unconstitutional,  or  in  con- 
flict with  the  laws  of  congress  in  respect  to  commerce  and  navigation. 
In  the  cases  arising  in  Massachusetts,  above  cited,  the  question  here 
raised  was  not  even  adverted  to ;  the  acts  there  were  complained  of 
merely  as  the  improvident  exercise  of  legislative  power  in  reference  to 
individual  rights.  In*  Gibbons  v.  Ogden,  9  Wheaton,  203,  Chief  Jus- 
tice Marshall  classes  laws  relating  to  turnpike-roads  and  ferries, 
among  that  mass  of  legislation  which  embraces  every  thing  within 
the  territory  of  a  State  not  surrendered  to  the  generd  government 
If  turnpike-roads  and  ferries  appertain  of  right  to  State  legislation, 
of  course  railroads  are  of  the  same  character,  and  may  well  be  con- 

37* 
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sidered  as  embraced  in  the  et  ccetera  added  by  the  chief  justice  to  his 
enumeratioh.  In  the  case  of  Willson  et  al.  ■;;.  The  Black  Bird  Creek 
Marsh  Company,  2  Peters,  S.  C.  R.  245,  the  principle  involved  in  the 
question  now  under  consideration  arose,  and  was  decided  in  favor  of 
State  legislation. 

B.  F.  Butler,  (attorney-general  of  the  United  States,)  on  the  same 
side,  after  commenting  upon  the  form  of  the  pleadings  and  the  powers 
conferred  upon  the  defendants,  proceeded  to  the  consideration  of  the 
constitutional  question  raised  by  the  counsel  for  the  people.  He  ob- 
served that  the  whole  argument  of  the  counsel  proceeded  on, the  as- 
sumption that  the  placing  of  the  abutments,  &c.  in  the  river  necessa- 
rily would  impede  the  navigation  of  vessels.  The  information  alleges 
that  the  rivei  is  a  navigable  river,  has  been  used  as  such,  and  is  still 
so  used.  There  is  no  allegation  in  the  information,  or  admission  in 
the  plea,  that  the  navigation  has  been  impeded  by  the  works  of  the 
defendants,  and  therefore  the  question  sought'to  be  raised  is  not  prop- 
erly before  the  court.  Can  this  court  say  judicially  that  the  naviga- 
tion of  the  Hudson  has  been  impeded  by  the  acts  charged  ?  A  bridge 
does  not  necessarily  impede  navigation,  for  even  ships  pass  beyond 
bridges,  at  London,  at  Charlestown,  and  many  other  places.  ^The 
court  cannot  know  but  that  the  draw  will  be  so  extensive  and  perfect 
as  that  there  wiU  be  no  reasonable  pretext  of  complaint  of  interrup- 
tion to  the  navigation.  The  counsel  also  submitted  whether  this 
question  could  arise  between  the  parties  to  this  suit.'  There  is  no 
complaint  on  the  part  of  the  general  government,  or  of  any  person 
claiming  under  the  laws  of  congress.  If  there  be  any  one  who  alleges 
that  he  has  sustained  injury,  let  him  bring  his  suit  and  he  will  be  en- 
titled to  be  heard.  If  judgment  passes  against  him  he  can  appeal  to 
the  proper  tribunal  for  a  review  upon  the  constitutional  question;  but 
if  judgment  is  rendered  against  these  defendants,  they  cannot  have 
such  redress,  because  there  is  no  claim  set  up  under  the  constitution  or 
laws  of  the  United  States.  It  was  not  necessary,  he  said,  that  the 
State  should  voluntarily  repudiate  her  own  act  of  sovereignty,  when 
no  complaint  was  made  by  the  general  government,  or  by  any  person 
claiming  under  that  government.  A  quo  warranto  lies  for  the  usurpa- 
tion of  a  franchise ;  the  defendants  are  charged  with  such  an  usurpa- 
tion and  are  called  on  to  show  their  warrant.  HfIs  a  sufficient  answer 
to  the  State  to  show  her  own  charter  granted  by  herself.  It  cannot 
be  said  that  the  charter  is  not  the  act  of  the  sovereign  authority,  but 
merely  the  act  of  the  legislature,  the  agents  of  the  State.  The  legis- 
lature have  all  the  power  belonging  to  the  State,  and  if  the  grant  ex- 
ceeds the  power  of  the  State,  the  State  cannot  complain  —  no  one 
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but  an  injured  party  can  complain  —  and  if  there  was  a  want  of 
power,  the  plaintiffs  are  not  entitled  to  judgment,  for  the  complaint 
her^  is  that  the  defendants  have  usurped  what  belonged  to  the  people. 
The  remedy,  if  anyj-was  by  scire  facias' to  repeal  the  charter,  and  not 
by  quo  warranto.  2  R.  S.  579,  §  13,  14.  But  the  legislature  were 
authorized  to  grant  the  charter,  and  the  State  is  estopped  by  the  acts 
of  its  agents.  The  People  v.-  Manhattan  Company,  9  Wendell,  351, 
But  allowing  that  the  constitutional  question  could  properly  be. 
raised,  the  attorney-general  insisted  that  the  inquiry  was  not  whether 
the  State  government  could  pass  a  law  authorizing  the  erection  of  a 
bridge  across  a  navigable  river  so  as  totally  to  obstruct  the  navigation 
and  prevent  the  passage  of  vessels ;  but  whether  they  had  the  power 
to  authorize  a  bridge  to  be  erected  with  a  draw  so  that  vessels  might 
conveniently  pass  and  repass  at  a  place  on  a  navigable  river  above 
ports  of  delivery.  He  conceded  that  a  bridge  without  a  draw,  above 
ports  of  delivery,  totally  obstructing  the  navigation,  and  a  bridge  with 
a  draw,  built  across  a  navigable  river  below  ports  of  delivery,  could 
not  be  maintained,  but  contended  that  a  bridge  like  the  one  in  ques- 
tion was  not  the  subject .  of  complaint.  To  test  the  validity  of  a 
State  law  in  reference  to  the  constitution  of  the  United  States  or  the 
laws  of  congress  to  carry  into  effect  its  provisions,  he  said,  the  source 
or  head  of  power  to  which  the  law  properly  belongs  must  be  looked 
into.  If  the  State  government  has  undertaken  to  do  what  it  never 
had  powet  to  do,  or  is  prohibited  from  doing,  the  law  is  void ;  but  if 
it  rherely  exercises  powers  ^pertaining  to  a  sovereign  State,  and 
which  have  not  been  delegated  exclusively  to  the  general  government, 
a  law  enacted  by  it  is  valid,  although  passed  on  a  subject  in  reference 
to  which  congress  have  a  right  to  legislate.  The  power  of  congress 
to  regulate  commerce  with  foreign  nations  and  among  the  several 
States,  does  not  deprive  the  State  governments  of  the  right  of  regu- 
lating the  internal  commerce,  or  the  intercourse  between  different 
parts  of  the  State,  provided  the  legislation  of  the  State  does  not  in- 
terfere with  the  legislation  of  the  general  government.  When  the 
laws  of  the  State  and  general  government  come  in  collision,  the  lat- 
ter must  prevail.  On  this  poiilt  the  attorney-general  advterted  to  the 
opinion  of  Thomson,  J.,  in  the  case  of  Livingston  v.  Van  Ingen,  9 
Johns.  R.  568,  and  to  that  of  Kent,  C.  J.,  in  the  same  case,  pages  576 
to  581,  in  which  the  chief  justice  adverts  to  the  construction  of  the 
powers  of  the  federal  compact  as  given  by  Hamilton  in  the  32d  num- 
ber of  the  Federalist.  He  also  cited  the  opinion  of  Chief  Justice 
Marshall,  in  4  Wheaton,  196,  and  of  Mr.  Justice  Story  in  5  Wheaton, 
49.  In  Gibbons  v.  Ogden,  9  lb.  211,  Chief  Justice  Marshall,  after 
adverting  to  an  argument  urged  in  that  case,  that  the  words  "  to  regu- 
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late  "  imply  in  their  nature  full  power  over  the  thing  to  be  regulated, 
and  exclude, necessarily  the  action  of  aU  others  that  would  perform  the 
same  operation  on  the  same  thing,  observed  that  there  was  great  force 
in  the  argument,  and  that  the  court  was  not  satisfied  that  it  had  been 
refuted,  leaving  the  question  however  undecided  ;  and  this  court  will 
not  go  in  advance  of  the  courts  of  ihe  United  States  in  disclaiming 
State  jurisdiction.  The  question  passed  over  in  Gibbons  v.  Ogden, 
•  subsequently  arose  in  Willson  et  Etl.  v.  The  Black  Bird  Creek  Marsh 
Company,  2  Peters,  S.  C.  R,  245,  where  a  dam  was  erected  under  the 
authority  of  a  law  of  the  State  of  Delaware  across  a  navigable  creek 
through  which  the  tide  ebbed  and  flowed,  and  it  was  held  by  Chief 
Justice  Marshall,  that  measures  calculated  to  enhance  the  value  of 
property  by  excluding  water  from  marshes  and  designed  to  improVe 
the  health  of  the  inhabitants,  if  they  do  not  come  into  collision  with 
the  powers  of  the  general  government,  are  undoubtedly  within  those 
reserved  to  the  States ;  and  that  though  the  dam  stopped  a  navigable 
creek,  the  law  of.  Delaware  did  not  come  in  conflict  with  the  consti- 
tution of  the  United  States  or  the  laws  of  congress  regulating  com- 
merce, as  congress  had  passed  no  act  to  control  State  legislation  over 
the  small  navigable  creeks  into  which  the  tide  flows,  abounding 
throughout  the  lower  country  of  the  middle  and  southern  States; 
that  the  mere  repugnancy  of  the  law  of  Delaware  to  the  power  of 
congress  to  regulate  commerce  did  not  render  the  law  void ;  inasmuch 
as  such  power  had  not  been  exercised  so  as  to  affect  the  question  then 
before  the  court.  Thus  the  State  la\^  in  that  case  was  held  valid, 
although  the  Black  Bird  creek  was  a  navigable  creek,  in  which  the 
tide  ebbed  and  flowed,  and  as  much  within  the  operation  of  the  gen- 
eral law  of  congress  regulating  commerce  as  the  Hudson  river  above 
Troy.  He  insisted  that  the  law  by  virtue  of  which  the  bridge  in 
question  was  authorized  to  be  built,  belonged  to  that  class  of  legisla- 
tion in  which  the  powers  of  the  State  and  general  governments  might 
be  concurrently  exercised,  and  in  which  the  State  law  must  be  held 
valid,  until  it  comes  in  collision  with  a  law  of  congress.  He  instanced 
the  laws  of  this  State  regulating  weights  and  measures,  the  manage- 
ment of  steamboats,  &c.  &c.  in  reference  to  which  the  power  of  con- 
gress to  legislate  is  unquestionable,  and  yet  the  validity  of  which  had 
never  been  questioned. 

The  attorney-general  further  argued,  that  the  practical  effect  and 
operation  of  a  State  law,  was  another  test  by  which  to  determine  its 
constitutionality ;  if  found  not  to  clash  with  any  of  the  laws  of  cdn- 
gress,  passed  under  the  provisions  of  the  constitution,  the  law  was 
valid.  The  object  of  the  act  in  question,  was  to  facilitate  intercom- 
munication between  the  citizens  of  the  State ;  its  bearing  upon  the 
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commerce  of  the  States  being  very  remote.  It  is  an  internal  im- 
provement for  a  local  purpose  to  which  the  power  of  the  general 
government  does  not  extend,  and  which  exclusively  belongs  to  the 
State  government.  The  general  government  cannot  authorize  the 
erection  of  such  a  bridge,  nor  can  it  prohibit  its  erection.  The  right 
of  a  State  to  establish  ferries  has  never  been  questioned,  and  bridges 
are  but  substitutes  for  ferries.  The  law  provides  that  the  bridge  in 
question  shall  not  interfere  with  navigation,  by  requiring  that  the 
river  shall  be  restored  to  its  former  usefulness,  and  the  defendants 
have  averred  in  their  plea,  that  they  have  constructed  their  works  so 
as  to  leave  over  the  main  or  principal  part  of  the  channel,  an  opening 
for  a  convenient  and  suitable  draw  to  enable  vessels  navigating  the 
river  to  pass  and  repass.  To  pass  a  draw-bridge  must  necessarily 
cause  some  delay,  but  it  cannot  with  propriety  be  said  to  be  an  inter- 
ruption of  the  right  to  navigate.  As  well  might  it  be  said  that  our 
quarantine  laws  come  in  collision  with  the  law  of  congress  in  respect 
to  navigation.  Under  those  laws,  vessels  are  not  only  delayed  for 
weeks  and  months,  but  sometimes  wholly  prevented  from  reaching 
their  port  of  destination.  The  right  of  enforcing  quarantine  laws 
has  never  been  disputed,  and  yet  to  open  communications  and  facili- 
tate the  business  transactions  of  its  citizens,  is  the  duty  of  a  State 
legislature,  as  weU  as  to  guard  and  protect  the  health  of  the  inhabi- 
tants of  the  States'  Laws  for  these  purposes,  passed  in  good  faith, 
without  intent  of  encroachment  upon  the  powers  of  the  general  gov- 
ernment, and  only  incidentally  and  not  essentially  coming  in  collision 
with  those  powers,  ought  to  be  held  valid  and  carried  into  effect. 
The  powers  of  each  government  must  be  reasonably  exercised ;  the 
rights  of  either  must  not  be  unnecessarily  infringed,  and  inconven- 
iences arising  from  the  exercise  of  common  rights  over  the  same 
subject  must  be  submitted  to.  In  short,  the  principle  sic  utere  tuoui 
alienum  non  Icedas,  applied  to  individuals  in  the  enjoyment  of  a  com- 
mon right,  should  control  this  question  between  the  general  and 
State  governments.  In  this  way  the  essential  rights  of  each  will  be 
secured. 

Stevens,  in  reply.  The  proceeding  by  information  in  the  nature  of 
a  quo  warranto  was  proper  in  this  case,  and  it  was  not  necessary  to 
proceed  by  scire  facias.  A  quo  warranto  lies  to  revoke  letters  patent. 
Palmer,  R.  1 ;  Kyd  on  Corporations,  409.  The  people  are  not 
estoppei  by  the  act  of  the  legislature,  but  may  avail  themselves  of 
the  protection  of  the  constitution  and  laws  of  the  United  States 
against  an  rmconstitutional  act.  As  to  the  case  of  Willson  et  al.  v. 
The  Black  Bird  Creek  Marsh  Company,  cited  on  the  other  sidcj  he 


442  AMERICAN  RAILWAY   CASES. 


The  People  v.  Rensselaer  and  Saratoga  Eailroad  Co. 


understood  the  decision  of  the  court  to  proceed  upon  the  principle 
that  congress  had  passed  no  act,  in  execution  of  the  power  to  regu- 
late commerce,  the  object  of  which  was  to  control  State  legislation 
over  creeks  of  the  description  of  Black  Bird  creek,  and  that  therefore 
the  law  of  Delaware,  under  which  the  company  had  erected  their 
dam,  was  valid;  for  Chief  Justice  Marshall  said,  if  congress  'had 
passed  any  act  which  bore  upon  the  case,  the  court  would  not  have 
felt  much  difficulty  in  pronouncing  that  a  State  law  coming  in  con- 
ffict  with  such  act  would  be  void.  As  the  creek  was  a  navigable 
creek,  in  which  the  tide  ebbed  and  flowed,  the  counsel  said  he  could 
not  perceive  why  it  came  not  under  the  operation  of  the  general  law 
of  congress  regulating  commerce.  Be  that  however  as  it  might,  the 
decision  of  that  case  was  an  authority  in  point  to  support  the  infor- 
rnation  here;  for  although  the  creeks  in  the  marshes  at  the  south 
might  be  considered  as  not  of  sufficient  consequence  to  be  embraced 
in  the  general  navigation  act,  it  could  not  be  pretended  that  the  Hud- 
son river  was  not  embraced  in  it;  and  if  so,  a  coasting  vessel  sailing 
under  a  license  of  the  United  States,  was  entitled  to  proceed  to  any 
place  on  the  river,  where  the  river  was  navigable,  free  from  all  inter- 
ruption ;  for  congress  had  passed  a  law  in  execution  of  the  power  to 
regulate  commerce,  and  the  State  law  coming  in  conflict  with  it,  the 
latter  of  course  was  void. 

By  the  court,  Savage,  C.  J.  In  support  of  ^he  first  objection  taken 
on  behalf  of  the  people,  it  is  argued  that  it  is  not  enough  for  the  de- 
fendants to  aver  in  their  plea,  that  by  virtue  of  the  act  of  1832,  they 
are  created  and  constituted  a  body  corporate  and  politic  in  fact  and 
in  name ;  but  that  they  should  aver  a  compliance  with  the  require- 
ments of  that  act,  and  also  with  the  general  act  relating  to  corpora- 
tions, and  show  a  performance  affirmatively  of  those  acts  which  were 
necessary  to  authorize  them  to  organize  and  act  as  a  corporation. 
The  case  of  The  King  v.  Amery,  2  T.  R.  515,  is  cited  as  an  authority 
on  this  point,  but  I  am  not  able  to  perceive  that  the  decision  in  that 
case  turned  upon  that  question.  The  information  was  filed  against 
the  defendant  as  an  individual  for  exercising  the  office  of  alderman 
of  the  city  of  Chester.  He  pleaded  a  charter  granted  by  Charles  XL, 
and  that  he  was  regularly  elected  an  alderman  under  that  charter. 
.  The  prosecutor  took  issue  upon  these  facts ;  and  also  put  in  two 
special  replications :  1.  That  the  mayor,  &c.,  were  removed  by  the 
king  by  virtue  of  a  power  for  that  purpose  reserved  in  the»  charter ; 
and  2.  That  the  attorney-general  filed  an  information  against  the 
corporation  charging  them  with  usurpation,  and  that  such  proceed- 
ings were  had  that  judgment  quousque  was  entered  by  default;  and 
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that  a  subsequent  charter  was  granted  by  James  II.,  in  October,  1688, 
restoring  the  city  of  Chester  to  its  ancient  privileges,  which  was  ac- 
cepted by  the  mayor  and  citizens,  whereby  the  charter  of  Charles  II. 
became  void.  To  the  second  replication  the  defendant  rejoined,  that 
judgment  of  seizure  was  rendered  against  the  old  corporation  in  the 
reign  of  Charles  II.,  whereby  the  corporation  was  dissolved  long 
before  the  charter  of  James  II.  Issue  was  joined,  and  on  trial  the 
.  jury  found,  among  other  things,  the  charter  of  Charles  11.  as  in  the 
defendant's  plea,  and  that  the  defendant  was  duly  elected  by  that 
charter ;  that  the  order  of  removal  of  James  II.  was  duly  signified  to 
the  citizens  and  inhabitantSj  and  that  there  was  no  final  judgment 
upon  the  quo  warranto.  A  motion  was  made  to  deliver  the  postea  to 
the  defendant,  that  he  might  enter  judgment  thereon.  The  argument 
in  that  case  contains  much  learning  on  the  subject  of  proceedings 
against  corporations ;  but  it  is  not  necessary  to  go  at  large  into  it.  It 
was  urged  on  the  part  of  the  prosecution,  that  there  are  but  two  sorts 
of  proceedings  against  a  corporation :  1.  When  a  corporation  legally 
created,  abuse  any  of  its  franchises,  or  usurp  others  which  do  not  be- 
long to  it,  then  the.  information  should  be  against  the  corporation  as 
such,  and  in  such  cases  the  judgment  against  it  is  a  judgment  of  seiz- 
ure ;  but  when  a  body  of  men  assume  to  be  a  corporation,  and  the 
information  is  brought  for  usurpation,  it  cannot  be  brought  against 
them  by  their  corporate  nam&,  but  as  individuals ;  and  in  such  case 
there  must  be  a  judgment  of  ouster.  On  the  other  hand,  the  opposite 
doctrine  was  maintained,  and  Ashurst,  justice,  in  giving  the  opinion 
of  the  court,  says  that  the  information  called  upon  the  mayor  and 
citizens  to  show  by  what  authority  they  claimed  to  be  a  corporation ; 
non  constat  by  that  information  that  there  was  any  corporation  in 
Chester.  The  information  imports  the  contrary,  for  it  charges  them 
with  having  usurped  the  name,  privileges,  and  authority  of  a  corpora- 
tion, without  any  legal  right.  He  says  if  any  charter  or  prescription 
existed,  it  was  incumbent  on  the  defendants  to  have  appeared  and 
shown  it ;  and  by  not  doing  so,  they  admitted  that  there  was  neither 
charter  "nor  prescription  to  warrant  such  usurpation.  This  is  the 
whole  point  of  the  decision  in  so  far  as  it  is  applicable  here ;  and  all 
it  proves  is,  that  the  information  is  regular  in  proceeding  against  the 
defendants  by  their  corporate  name ;  but  it  does  not  prove  that  the 
defendants  should  do  more  in  their  plea  than  to  claim  title  under  their 
charter.  It  is  not  adjudged  that  the  defendants  should  aver  any  acts 
of  theirs  under  the  charter  to  effect  their  incorporation. 

The  question  as  to  the  form  of  the  plea  in  a  quo  warranto  does  not 
appear  to  have  been  much  discussed  in  the  cases  in  this  court.  In 
The  People  v.  Niagara  Bank,  6  Cowen,  196,  and  the  two  following 


444  AMEEICAN  RAILWAY   CASES. 

The  People  v.  Eensselaer  and  Saratoga  Railroad  Co. 


cases,  informations  were  filed  against  corporations ;  and  the  allega- 
tion was  made,  that  without  any  warrant,  grant,  or  charter,  they  used 
certain  privileges  and  franchises,  namely,  that  of  being  a  body  politic 
and  corporate  in  law,  fact,  and  name,  &c.  To  this  charge,  the  de- 
fendants answer,  that  by  a  certain  act  of  the  legislature,  (setting  out 
the  title  of  their  act  of  incorporation,)  they  were  ordained,  constituted, 
and  declared  to  be  a  body  corporate  and  politic,  in  fact  and  in  name ; 
but  they  do  not  state  the  acts  which  were  necessary  to  be  done; 
such  as  the  opening  of  books  of  subscription  by  commissioners ;  the 
subscription  by  the  stockholders ;  the  apportionrnent  of  the  stock  and 
the  election  of  directors.  No  exception  was  taken  to  the  plea  on  this 
ground,  and  therefore  the  approbation  by  the  court  of  this  general 
mode  of  pleading  ought  not,  perhaps,  to  be  considered  a  positive  au- 
thority in  favor  of  it.  Neither  do  the  cases  brought  by  corporations 
upon  contracts  prove  much  on  this  point.  In  the  case  of  the  Bank 
of  Auburn  v.  Aiken,  18  Johns.  R.  137,  the  defendants  had  pleaded 
nul  tiel  corporation,  to  which  the  plaintiffs  replied  that  they  were  a 
corporation.  The  court  said  the  replication  was  bad ;  the  plaintiffs 
should  have  shown  specially  how  they  were  a  corporation.  Of  this 
case  it  may  be  said,. that  the  decision  founded  on  the  authority  of  1 
Kidd,  284,  does  not  give  any  precise  rule,  further  than  an  intimation 
that  there  should  have  been  an  averment  of  the  performance  of  those 
acts  which  were  to  be  done  before  they  could  be  a  corporation.  In 
Wood  V.  Jefferson  Co.  Bank,  9  Cowen,  194,  such  a  replication  was 
put  in  to  a  plea  of  no  corporation,  and  more  was  averred  than  was 
necessary.  It  was  held  that  the  corporation  were  not  bound  to  prove 
the  unnecessary  averments.  It  was  there  intimated  that  upon  the 
plea  of  the  general  issue  it  was  necessary  to  prove  that  every  thing 
had  been  done  which  was  necessary  to  be  done  before  the  incorpora- 
tion became  complete';  but  subsequently,  in  The  Utica  Insurance 
Co.  V.  Tillman,  1  Wend.  555,  it  was  held  that  a  corporation  plaintiffs 
need  only  prove  their  charter  and  acts  of  user  under  it ;  and  such  is 
the  rule  now  in  this  court.  If  a  corporation,  when  proceeded  against, 
is  not  bound  to  prove  more  than  when  they  sue  as  plaintiffs,  it  would 
not  now  be  necessary  to  prove  more  than  is  averred  in  the  plea 
pleaded  in  this  case ;  and  from  the  course  of  pleading  adopted  and 
approved  of  by  the  court,  in  the  cases  of  The  People  v.  Niagara 
Bank,  and  the  other  cases  in  6  Cowen,  it  would  seem  that  the  plea  is 
sufficient,  and  that  it  is  competent  for  the  attorney-general  to  reply 
any  matter  which  would  show  a  failure  on  the  part  of  the  corporation 
to  comply  with  the  requirements  of  the  act  creating  them.  On  this 
point,  however,  it  does  not  seem  necessary  to  give  any  definite  opin- 
ioil,  because  the  revised  statutes  seem  to  have  regulated  the  proceed- 
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ings  in  such  cases,  and  to  have  adopted  the  suggestions  of  the  coun- 
sel for  the  crown,  in  the  case  of  The  King  v.  Amery,  as  the  correct 
mode  of  proceeding.  Those  statutes  provide  that  an  information  in 
the  nature  of  a  quo  warranto  may  be  filed  against  individuals  in  sev- 
eral cases ;  one  of  which  is,  "  When  any  association  or  number  of 
persons  shall  act  within  this  State  as  a  corporation,  without  being 
legally  incorporated."  2  R.  S.  581,  §  28,  sub.  3.  And  a  similar  in- 
formation may  be  filed  against  any  corporate  body  in  several  cases, 
when  such  corporation  shaU  offend  their  charter,  or  any  act  of  the 
legislature  affecting  it;  or  shall  have  done  or  omitted  any  act  which 
shall  operate  as  a  forfeiture  or  misuser,  or  nonuser,  or  a  surrender ;  or 
when  it  shall  exercise  any  franchise  not  conferred  bylaw.  2  R.  S. 
583,  §  39.  By  §  48  and  49,  p.  585,  the  nature  of  the  judgment  to  be 
rendered  is  different  in  the  two  different  modes  of  proceeding.  When- 
ever individuals  or  a  corporation  shall  be  found  guilty,  either  of 
usurping  or  intruding  into  any  office  or  franchise,  or  of  unlawfully 
holding,  judgment  of  ouster  shall  be  rendered,  and  a  fine  may  be  im- 
posed ;  but  when  the  proceeding  is  against  a  corporation,  and  a  con- 
viction ensues  for  misuser,  nonuser,  or  surrender,  judgment  of  ouster 
and  of  dissolution  shall  be  rendered :  which  is  equivalent  to  judgment 
of  seizure  at  common  law.  If,  therefore,  the  information  in  this  case 
had  for  its  object  to  oust  the  defendants  from  acting  as  a  corporation, 
•and  to  test  the  fact  of  their  incorporation,  it  should  have  been  filed 
against  individuals ;  if  the  object  was  to  effect-  the  dissolution  of  a 
corporation  which  had  an  actual  existence,  or  to  oust  such  corpora- 
tion of  some  franchise  which  it  unlawfully  exercised,  then  the  info!r- 
mation  is  correctly  filed  against  the  corporation.  The  distinction  is 
well  exemplified  by  Sir  Robert  Sawyer,  in  The  King  v.  The  City  of 
London,  cited  in  2  T.  R.  522.  He  says  the  rule  is  this :  when  it 
clearly  appears  to  the  court  that  a  liberty  is  usurped  by  wrong,  and 
upon  no  title,  judgment  only  of  ouster  shall  be  entered.  But  when 
it  appears  that  a  liberty  has  been  granted,  but  has  been  misused, 
judgment  of  seizure  into  the  king's  hands  shaU  be  given.  The 
reason  is  given :  that  which  came  from  the  king  is  returned  there  by 
seizure ;  but  that  which  never  came  from  him,  but  was  usurped,  shall 
be  declared  null  and  void.  Judgment  of  ouster  is  rendered  against 
individuals,  for  unlawfully  assuming  to  b.e  a  corporation.  It  is  ren- 
dered against  corporations  for  exercising  a  franchise  not  authorized 
by  their  charter.  In  such  case  the  corporation  is  ousted  of  sueb 
franchise,  but  not  of  being  a  corporation.  Judgment  of  seizure  is 
given  against  a  corporation  for  a  forfeiture  of  its  corporate  privileges^ 
The  information  in  this  case  is  therefore  not  the  proper  proceeding  to 
call  in  question  the  corporate  existence  of  the  defendants ;  but  in  so* 
VOL.  n. — AM.  B.  CA.  38 
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far  as  it  seeks  to  oust  the  defendants  from  the  exercise  of  any  fran- 
chise not  granted  to  them,  it  is  appropriate.  When,  therefore,  an 
information  is  filed  under  the  revised  statutes  against  a  corporation 
by  its  corporate  name,  the  existence  of  the  corporation  is  admitted; 
or  rather,  that  it  once  had  legal  existence.  This  brings  me  to  in- 
quire  whether  the  defendants  have  a  right  to  build  a  bridge  across  the 
Hudson  river  at  Troy,  as  a  part  of  their  railroad. 

The  first  section  of  the  act  incorporates  Stephen  Warren  and  such 
other  persons  as  should  thereafter  become  stockholders,  and  creates 
them  a  body  corporate  and  politic,  by  the  name  of  "  The  Rensselaer 
and  Saratoga  Railroad  Company,"  for  the  purpose  of  constructing  a 
single  or  double  railroad  or  way  from  some  proper  point  in  the  city 
of  Troy,  in  the  county  of  Rensselaer,  passing  through  the  village  of 
Waterford,  in  the  county  of  Saratoga,  to  the  village  of  Ballston  Spa, 
in  said  county  of  Saratoga.  The  13th  section  declares  that  it  shall 
not  be  lawful  for  the  said  railroad  company  to  erect  any  bridge  across 
the  Hudson  river  within  two  miles  of  the  place  where  the  bridge  be- 
longing to  the  president  and  directors  of  the  Union  Bridge  Company 
is  erected,  between  Lansingburgh  and  Waterford.  From  these  two 
sections,  it  is  clear  that  the  railroad  to  be  constructed  from  Troy  to 
Ballston  Spa,  passing  through  the  village  of  Waterford,  must  cross 
the  Hudson  river ;  and  the  clause  prohibiting  the  company  from  erect- 
ing a  bridge  within  two  miles  of  the  Union  Bridge,  implies  an  author- 
ity to  erect  one  anywhere,  in  the  most  direct  route  from  Troy  to  Water- 
ford, more  than  two  miles  from  the  Union  bridge.  If  the  court  can 
be  supposed  to  have  any  kn&wledge  of  these  localities,  either  person- 
ally, or  from  public  statutes,  it  must  be  very  clear  that  a  bridge  cross- 
ing the  Hudson,  in  the  route  from  Troy  to  Waterford,  must  be 
located  south  of  the  Union  Bridge ;  and  there  is  nothing  in  the  char- 
ter to  prevent  the  company  from  erecting  such  bridge  directly  from  a 
point  in  the  city  of  Troy  to  Green  Island,  as  a  part  of  the  railroad ; 
and  we  are,  on  this  occasion,  at  liberty  to.  infer  that  the  location  is 
not  objectionable;  otherwise  that  fact  would  have  been  shown  by 
replication.  Had  the  company  built  a  bridge  below  the  city  of  Troy, 
in  the  direction  of  the  city  of  Albany,  it  would,  primd  facie,  not  be 
such  a  bridge  as  is  contemplated  by  the  charter.  In  this  case,  it  is 
averred  to  be  in  the  direct  route  of  such  railroad.  If  there  is  in  the 
charter  no  limitation  of  the  authority  thus  given,  the  right  of  the 
defendants  is  indisputable.  The  13th  section,  already  referred  to, 
does  contain  a  limitation  or  qualification  as  to  the  manner  in  which 
streams  are  to  be  crossed.  Whenever  it  shall  be  necessary,. for  the 
construction  of  their  railroad,  to  cross  any  stream  or  watercourse  it 
is  declared  to  be  lawful  for  the  company  to  cross  the  same  ;  «  but  the 
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corporation  shall  restore  the  stream  or  watercourse,  or  road,  street,  or 
highway  thus  intersected,  to  its  former  state,  or  in  a  sufficient  manner 
not  to  have  impaired  its  usefulness."  The  defendants,  in  their  plea, 
claim  the  right  of  building  a  bridge  as  part  of  their  railroad,  and  for 
that  purpose  of  laying  abutments  and  piers  in  the  river,  and  of  plac- 
ing timbers  thereon ;  but  leaving,  over  the  channel,  an  opening  for  a 
draw,  to  enable  vessels  to  pass  and  repass  the  same,  "  so  as  to  restore 
the  said  river  to  its  former  state,  or  in  a  sufficient  manner  not  to  have 
impaired  its  usefulness  as  a  public  navigable  river."  This  allegation 
in  the  plea  is  in  the  words  of  the  statute,  and  is  a  strict  and  literal 
compliance  with  it.  It  is  also  sufficiently  explicit  to  have  enabled 
the  plaintiffs  to  have  taken  issue  upon  it,  if  they  had  chosen  to  do  so. 
The  plea,  therefore,  contains  a  full  answer  to  the  information,  and  is 
good,  in  form  and  substance. 

The  people  of  the  State  of  New  York  are  the  plaintiifs  in  this 
case,  and  by  this  proceeding  have  called  upon  the  defendants  to  show 
'  by  what  authority  they  assume  to  do  certain  acts.  It  would,  in  ordi- 
nary cases,  be  sufficient  for  the  defendants  to  show  that  their  acts  are 
authorized  by  the  authority  of  law  and  of  the  plaintiffs.  Such  an 
answer,  I  think,  is  sufficient  in  this  case;  and  the  defendants  can 
only  be  properly  called  upon  to  answer  to  some  person  or  persdns 
entitled  by  a  license  to  navigate  the  river,  to  compensate  in  damages 
for  obstructing  the  navigation,  or  by  some  other  proceeding  on  the 
part  of  such  persons  to  abate  the  nuisance,  if  the  bridge  is  such.  As, 
however,  the  opinion  of  the  court  seemed  to  be  desired  by  both  par- 
ties upon  the  constitutionality  of  the  law,  if  it  authorized  the  erection 
of  the  bridge,  and  as  that  question  was  ably  and  elaborately  argued 
by  counsel  on  both  sides,  it  cannot  be  improper  briefly  to  express  an 
opinion  on  the  constitutional  question. 

By  the  constitution  -of  the  United  States,  art  1,  §  8,  sub.  3,  "  The 
congress  shall  have  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  with  the  Indian  tribes ; "  and  by 
sub.  17,  "  To  make  all  laws  which  shall  be  necessary  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this 
constitution  in  the  government  of  the  United  States,  or  in  any  de- 
partment or  officer  thereof."  In  February,  1793,  congress  passed  "  An 
Act  for  enrolling  and  licensing  ships  or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries,  and  for  regulating  the  same."  It  has 
been  decided,  in  the  case  of  Gibbons  v.  Ogden,  9  Wheaton,  1,  that 
congress  has  the  exclusive  power  of  regulating  commerce  among  the 
several  States  ;  that  congress  has  power  also  to  regulate  navigation 
in  the  waters  of  the  United  States,  which  are  also  the  waters  of  indi- 
viduEd  States ;  and  that  the  statute  of  1793  authorizes  vessels  licensed 
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under  it  to  carry  on  the  coasting  trade.  In  the  case  of  The  Steam- 
boat Company  v.  Livingston,  3  Cowen,  713,  it  was  decided  that  the 
coasting  trade  means  commercial  intercourse  carried  on  between  differ- 
ent districts  in  different  States;  between  different  districts  in  the  same  . 
State,  and  between  different  places  in  the  same  district,  on  the  sea-coast 
or  on  a  navigable  river.  There  can  be  no  doubt  therefore,  that  the 
coasting  trade  may  be  carried  on  beyond  the  bridge  in  question.  The 
information  charges  that  the  Hudson  river,  from  the  ocean  to  the  city 
of  Troy,  and  above  it  to  the  villages  of  Lansingburgh  and  Waterford, 
is  an  arm  of  the  sea  in  which  the  tide  ebbs  and  flows,  and  for  forty 
years  has  been  used  in  carrying  on  commerce,  in  pursuance  of  the 
laws  of  the  United  States.  The  place,  therefore,  where  the  bridge  is 
built,  is  one  which  coasting  vessels  have  a  right  to  pass,  and  where 
any  obstruction  entirely  preventing  or  essentially  impeding  the  navi- 
gation would  be  unlawful.  It  is,  however,  a  proposition  not  disputed, 
that  but  for  the  power  granted  by  the  constitution  to  congress,  the 
State  legislatures  would  have  as  fuU  and  entire  control  over  the 
waters  of  their  several  States,  as  they  have  over  the  land.  It  follows, 
therefore,  without  the  declaratory  amendment  to  that  effect,  that  the 
States  reserve  all  power  not  granted  to  congress.  The  entire  sover- 
eignty over  the  waters  of  the  States,  then,  vests  in  congress  and  the 
several  State  legislatures.  K  this  entire  sovereignty  rested  in  one 
government,  it  could  not  be  doubted  that  such  government  might 
authorize  the -erection  of  a  bridge  across  navigable  waters,  if  the  busi- 
ness and  intercourse  of  society  required  such  an  accommodation. 
The  only  objection  to  the  exercise  of  such  a  power  might  be,  that  the 
injury  to  navigation  might  exceed  the  benefits  to  be  derived  to  soci- 
ety otherwise  than  from  such  an  accommodation ;  and  on  that  point 
the  sovereign  power  must  be  the  judge.  It  is  for  the  legislature,  and 
the  legislature  alone,  to  judge  of  tiie  expediency  of  exercising  any  of 
its  acknowledged  powers  in  any  given  case.  I  think  I  may  safely 
say,  that  a  power  exists  somewhere  to  erect  bridges  over  waters  which 
are  navigable,  if  the  wants  of  society  require  them,  provided  such 
bridges  do  not  essentially  injure  the  navigation  of  the  waters  which 
they  cross.  Such  power  certainly  did  exist  in  the  State  legislatures, 
before  the  delegation  of  power  to  the  federal  government  by  the  fed- 
eral constitution.  It  is  not  pretended  that  such  a  power  has  been 
delegated  to  the  general  government,  or  is  conveyed  under  the  power 
to  regulate  commerce  and  navigation ;  it  remains,  then,  in  the  State 
legislatures,  or  it  exists  nowhere.  It  does  exist,  because  it  has  not 
been  surrendered  any  further  than  such  surrender  may  be  qualifiedly 
implied  —  that  is,  the  power  to  erect  bridges  over  navigable  sti-eams, 
must  be  considered  so  far  surrendered  as  may  be  necessary  for  a  free 
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navigation  upon  those  streams.  By  a  free  navigation  must  not  be 
understood  a  navigation  free  from  such  partial  obstacles  and  impedi- 
ments as  the  best  interests  of  society  may  render  necessary.  For 
example  —  a  vessel  arrives  at  the  port  of  New  York  from  a  foreign 
port;  congress  has  the  exclusive  power  to  regulate  commerce  and 
navigation  with  foreign  nations ;  the  vessel  arrived  has  sailed  under 
the  authority  of  the  laws  of  congress,  but  she  is  met  at  the  quaran- 
tine ground  —  not  by  a  bridge  with  a  draw  which  she  may  pass  in 
half  an  hour,  but  by  a  mandate  from  the  State  authorities,  stating  in 
substance  that  the  conveniences  or  necessities  of  the  people  of  the 
port  which  the  ship  is  approaching,  require  that  she  shall  remain  at 
quarantine  one,  ten,  or  twenty  days,  according  to  circumstances  —  is 
such  a  detention  unconstitutional?  It  has  never  been  pretended. 
The  contrary  has  been  expressly  adjudged,  as  far  as  that  point  could 
be  adjudicated,  in  the  case  of  Gibbons  v.  Ogden.  Chief  Justice  Mar- 
shall says,  9  Wheaton,  203,  "  Inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  as  well  as  laws  for  regulating  the  internal 
commerce  of  a  State,  and  those  which  respect  turnpike-roads,  ferries, 
&c.  are  component  parts  of  this  mass."  He  had  just  spoken  of  "that 
immense  mass  of  legislation  which  embraces  every  thing  within  the 
territory  of  a  State  not  surrendered  to  the  general  government ;  all 
which  can  be  most  advantageously  exercised  by  the  States  them- 
selves." It  is  here  conceded  that  inspection  laws,  quarantine  laws, 
health  laws,  laws  regulating  internal  commerce,  laws  which  respect 
turnpike-roads  and  ferries,  are  constitutional,  and  are  of  course  no  in- 
fringement of  the  powers  granted  to  the  general  governrmnt.  The 
chief  justice  adds  an  "  &c."  after  the  word  ferries,  implying  that  there 
were  other  subjects  of  a  similar  nature  in  his  mind,  which  it  was  un- 
necessary to  specify  —  and  what  is  more  analogous  to  a  ferry  than  a 
bridge,  for  which  a  ferry  is  but  a  substitute  ?  I  have  already  stated 
that  the  general  government  and  the  State  government,  between 
them,  possess  the  sovereign  power;  and  the  sovereign  power  may 
doubtless  .build  bridges  where  necessary^  It  has  been  correctly  said 
that  the  federal  constitution  is  a  grant  of  power,  while  the  State  con- 
stitutions are  limitations  of  power.  There  is  in  our  State  constitu- 
tion no  .limitation  of  the  power  to  build  bridges,  and  there  is  in  the 
federal  constitution  no  grant  of  such  a  power.  There  can  be  no 
question,  therefore,  that  the  State  legislature  has  the  power  to  build 
bridges  where  they  shall  be  necessary  for  the  convenience  of  its  citi- 
zens. The  right  must  be  so  exercised,  however,  as  not  to  interfere 
with  the  right  to  regulate  and  control  the  navigation  of  navigable 
streams.  Both  governments  have  rights  which  they  may  exercise  over 
and  upon  navigable  waters ;  and  it  is  the  duty  of  both  so  to  exercise 
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their  several  portions  of  the  sovereign  power,  that  the  greatest  good 
may  result  to  the  citizens  at  large.  It  is  the  rig'ht  and  the  duty  of  the 
general  government  to  adopt  such  measures  that  the  commerce  and 
navigation  of  the  country  shall  not  be  improperly  obstructed ;  and  it 
is  the  duty  of  the  State  goTernments  to  afford  their  citizens  all  the 
facilities  of  intercourse  which  are  consistent  with  the  interests  of  the 
community,  and  which  shall  not  obstruct  the  powers  granted  to  the 
general  government.  It  fortunately  happens,  that  in  the  particular 
case  now  under  consideration  there  is  no  necessity  for  collision.  The 
maxim  "  sic  uture  tuo  ut  alienum  non  loedas "  is  the  rule  for  both 
governments.  A  bridge  with  a  draw,  which  shall  be  opened  free 
of  expense  for  every  sailing  vessel  under  a  license  as  a  coasting 
vessel,  affords  all  the  accommodations  necessary  for  citizens  in  the 
vicinity,  or  for  travellers,  and  does  not  impede  the  navigation  in  any 
essential  degree.  The  case  of  WUlson  v.  The  Black  Bird  Creek  Marsh 
Company,  2  Peters,  245,  has  been  cited  and  reUed  on  by  the  counsel 
on  both  sides  as  an  authority  having  a  bearing  upon  this  case.  The 
company  sued  Willson  and  others  in  the  supreme  court  of  the  State 
of  Delaware,  in  an  action  of  trespass,  for  breaking  a  dam  erected  by 
them,  by  the  authority  of  the  legislature  of  that  State,  across  the 
Black  Bird  creek — a  navigable  stream  which  flowed  through  a  marsh 
on  the  banks  of  the  Delaware  river.  The  defendants  pleaded  that  the 
place  where  the  trespass  was  committed  was  part  of  Black  Bird  creek 
—  a  pubHc  and  common  navigable  creek  in  the  nature  of  a  highway, 
in  which  Ihe  tide  flowed  and  reflowed ;  that  they,  with  their  sloop, 
which  was  regularly  licensed  and  enrolled  according  to  the  laws  of 
the  United  States,  sailed  in  and  upon  the  creek ;  and  because  the  dam 
had  been  unlawfully  erected,  and  obstructed  the  navigation  of  the 
navigable  creek,  therefore  they  tore  it  up,  doing  no  unnecessary  dam- 
age. The  plaintiffs  demurred,  and  the  supreme  court  sustained  the 
demurrer  and  gave  judgment  for  the  plaintiffs.  The  court  of  appeals* 
af&rraed  the  judgment.  The  defendants  brought  a  writ  of  error  to 
the  supreme  court  of  the  United  States.  Mr.  Wirt,  who  argued  for  the 
Black  Bird  Creek  Marsh  Company,  admitted  that  the  creek  was  navi- 
gable and  a  public  highway,  but  insisted  that  the  legislature  of  a 
State  may  stop  a  highway.  He  contended  that  the  stream  in  ques- 
tion remained  under  State  control,  and  was  not  subject  to  the  laws 
of  congress  regulating  commerce ;  that  there  had  been  no  legislation 
by  congress,  with  which  the  company  had  interfered.  Chief  Justice 
Marshall  says,  «  The  measure  authorized  by  the  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those  accustomed 
to  use  it.  But  this  abridgment,  unless  it  comes  in  conflict  with  the 
constitution  or  laws  of  the  United  States,  is  an  affair  between  the 
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government  of  Delaware  and  its  citizens,  of  which  the  supreme  court 
can  take  no  cognizance ;  that  if  congress  had  passed  any  act  regulat- 
ing commerce  in  those  creeks,  the  court  would  feel  no  difficulty  in 
saying  that  a  State  law,  conflicting  with  the  law  of  congress,  would 
be  void.  He  says  expressly  that  the  power  of  congress  had  not  been 
so  exercised  as  to  affect  the  question,  and  on  that  ground  affirmed  the 
judgment  of  *the  State  courts.  I  confess  I  do  not  see  why  the  law 
of  congress  did  not  have  an  operation,  if  the  vessel  was  navigating 
under  a  coasting  license,  and  was  making  a  voyage  for  commercial 
purposes  from  one  place  to  another  in  different  districts,  or  in  the 
same  district.  But  we  have  no  concern  with  the  propriety  of  the  de- 
cision, so  long  as  the  ^  principle  is  clearly  avowed  upon  which  it  was 
decided.  According  to  that  principle,  the  defendants  in  this  case 
would  have  no  right  to  build  an  impassable  dam  where  they  have 
erected  a  draw-bridge.  The  Hudson  liver  is  admitted  by  the  plead- 
ings to  be  a  public  navigable  river ;  it  is  of  course  subject  to  the  navi- 
gation laws  of  congress,  and  the  bridge  can  only  be  justified  upon 
the  principles  which  I  have  previously  endeavored  to  maintain.  There 
is  a  material  distinction  between  a  draw-bridge,  which  detains  a  ves- 
sel for  only  a  short  time,  and  a  dam  which  stops  the  navigation  en- 
tirely. The  bridge  in  question. with  a  draw  is  no  greater  obstruction 
than  the  dam  erected  by  the  State  a  short  distance  north  of  the  bridge, 
but  stiU  south  of  the  villages  of  Lansingburgh  and  Waterford.  That 
dam  would  be  an  illegal  obstruction  but  for  the  lock  by  which  vessels 
pass  it.  So  would  the  bridge  without  a  draw ;  but  having  a  draw,  it 
is  no  greater  obstruction  than  the  dam  with  a  lock.  The  dam  was 
buUt  by  State  authority,  to  facilitate  the  internal  commerce  of  the 
State.  So  is  the  bridge  to  facilitate  internal  communications  and  in- 
tercourse —  both  peculiar  objects  of  State  legislation.  Instances  of 
bridges  over  navigable  waters  are  very  numerous.  There  are  such 
bridges  in  the  vicinity  of  Boston,  and  there  is  one  in  the  District  of 
Columbia,  between  Alexandria  and  Georgetown.  Neither  the  federal 
government  nor  the  federal  judiciary  have  shown  any  disposition  to 
act  otherwise  than  with  all  proper  liberality,  in  the  exercise  of  the 
powers  granted ;  nor  can  they  be  justly  charged  with  an  inclination 
to  encroach  upon  the  reserved  powers  of  the  States.  It  is  not,  I  ap- 
prehend, for  the  State  authorities  to  go  in  advance  of  the  federal  gov- 
ernment, in  making  a  surrender  of  powers  not  claimed  by  the  federal 
government,  and  which,  if  surrendered,  cannot  be  exercised  at  all.  In 
the  present  case  it  must  be  remembered  that  neither  the  general  gov- 
ernment, nor  those  claiming  rights  under  them,  have  contested  the 
right  to  build  a  draw-bridge  at  Troy.     Those  who  represent  the  peo- 
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pie  of  the  State  of  New  York  raise  this  objection  to  a  law  passed  by 
their  own  representatives. 

I  hope  I  have  said  enough  to  vindicate  the  legislature  from  any 
attempt  to  exercise  powers  which  do  not  belong  to  them,  and  to  show 
that  the  act  to  incorporate  the  Rensselaer  and  Saratoga  Railroad 
Company  is  free  from  any  constitutional  objection. 

Judgment  for  defendants  on  demurrer.^ 


1  Since  the  decision  of  the  foregoing  case, 
the  jurisdiction  of  the  States  over  the  nav- 
igable rivers  of  this  country  and  their  right 
to  authorize  the  erection  of  bridges  has 
been  repeatedly  considered. 

The  supreme  court  of  Delaware  decided 
in  Bailey  v.  The  Philadelphia,  Wilming- 
ton, &c.,  R.  Co.  4  Harrington,  389,  that  the 
legislature  of  that  State  may  authorize  the 
erection  of  a  bridge  over  a  navigable 
stream  lying  entirely  within  the  State,  in 
such  a  manner  as  wholly  to  interrupt  the 
navigation.  As  this  decision  was  express- 
ly based  upon  the  case  of  Willson  v.  The 
Black  Bird  Creek  Marsh  Co.  2  Peters,  245, 
it  must  be  understood  with  the  limitation 
tihat  the  State  legislation  does  not  conflict 
with  any  law  of  congress  upon  the  same 
subject. 

This  power  of  the  States  has  also  been 
asserted  in  Massachusetts.  Commonwealth 
V.  Breed,  4  Pickering,  460 ;  Inhabitants  of 
Charlestown  v.  County  Commissioners  of 
Middlesex,  3  Metcalf,  202.  The  supreme 
court  of  Illinois  held  in  The  People  v.  The 
City  of  St.  Louis,  5  Gilman,  351,  that  ex- 
cept for  the  restrictions  of  the  orc^nance 
of  1 787,  the  legislature  would  possess  abso- 
lute power  over  the  navigable  streams  of 
that  State.  The  same  principle  was  as- 
serted in  Indiana,  in  Cox  v.  The  State,  5 
Blackford,  193.  In  this  case  and  in  Hogg 
V.  The  Zanesville  Canal  Co.  5  Hammond, 
the  control  of  the  States  over  the  naviga- 
ble streams  of  the  Northwest  Territory  for 
the  purposes  of  improvement  was  fully  sus- 
tained. And  the  right  of  the  States  to  au- 
thorize the  erection  of  works  which  may 
somewhat  diminish  the  facility  of  using  a 
stream,  if  they  do  not  seriously  obstruct 
navigation,  is  fully  established.    Spooner  v. 


McConneU,  1  McLean,  337;  Palmer  v. 
The  Commissioners  of  Cuyahoga  County, 
3  lb.  226 ;  Works  i'.  The  Junction  R  Go. 
5  lb.  425 ;  Pennsylvania  v.  The  Wheeling 
Bridge  Co.  13  Howard,  518.  The  extent 
of  the  jurisdiction  of  the  federal  courts 
over  obstructions  of  navigable  rivers  in 
the  United  States  imder  the  authority  of 
the  States,  in  the  absence  of  legisla- 
tion by  congress,  was  considered  in  The 
United  States  v.  The  New  Bedford  Bridge, 
1  Woodbury  and  Minot,  401,  and  Penn- 
sylvania V.  The  Wheeling  Bridge  Co.  13 
Howard,  518.  In  the  former  case  the 
company  was  indicted  for  obstructing  the 
harbor  of  New  Bedford  by  the  erection  of 
a  bridge  under  a  charter  from  the  State  of 
Massachusetts.  The  defendant  moved  to 
quash  the  indictment  on  the  ground  that 
congress  had  not  declared  the  act  charged 
to  be  an  offence  agjunst  the  United  States, 
and  therefore  the  circuit  court  had  no  ju- 
risdiction; and  after  an  elaborate  exami- 
nation the  objection  was  sustained  by  Jus- 
tice Woodbury. 

In  the  "Wheeling  Bridge  Case,  the  (jues- 
tJon  was  presented  whether  the  supreme 
court  of  the  United  States  had  jurisdiction 
to  restrain  by  injunction  the  erection  of  a 
nuisance  in  a  navigable  river.  The  State 
of  Pennsylvania  prayed  for  an  injunction 
against  the  erection  of  a  bridge  over  the 
Ohio  river  on  the  ground  that  the  value  of 
her  public  works  would  be  injuriously  af- 
fected by  any  obstruction  of  the  navigation 
of  that  stream.  The  erection  of  the  bridge 
was  authorized  by  the  legislature  of  Vir- 
ginia. The  jurisdiction  of  the  court  was 
denied  on  the  ground  that  no  law  of  the 
United  States  was  violated  by  the  erection, 
and  the  objection  was  supported  by  Chief 
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In  the  "Matter  of  the  Election  of  Dirbctoks  of  the  Long  Island 
Railroad  Company.^ 

Albany,  October,  1837. 

Forfeiture  of  Shares  —  By-law — 'Election,  of  Directors  —  Validity  of. 

An  incorporated  company  has  not  the  power  to  create  a  by-law,  subjecting  to  forfeiture, 
shares  owned  by  indiyiduals  in  the  stock  of  the  company,  for  the  non-payment  of  instal- 
ments due  upon  such  shares,  Unless  the  power  to  pass  such  by-law  is  expressly  granted 
by  the  charter  of  the  company. 

Where  the  charter  of  an  incorporated  company  declares  that  the  election  of  directors  shall 
be  conducted  in  the  manner  prescribed  in  the  by-laws  of  the  company,  and  the  by-laws  fix 
a  time  and  place  for  the  election  of  directors,  an^  require  notice  of  the  same  to  be  given, 
but  omit  to  specify  the  length  of  notice,  and  the  mode  of  giving  it,  —  notice  must  be 
given  for  the  time  and  in  the  manner  prescribed  by  the  general  statute  law,  relating  to 
corporations.  ' 

At  an  election  of  directors,  the  right  of  an  individual  to  vote,  must  be  determined  by  the 
transfer  book  of  the  company ;  the  inspectors  cannot  look  beyond  it. 

Where  votes,  rejected  by  inspectors  at  an  election  of  directors,  if  received,  would  have 
elected  a  certain  ticket,  are  adjudged  to  have  been  erroneously  rejected,  the  only  remedy 
is  to  set  aside  the  election ;  the  court  have  not  the  power  to  declare  the  ticket  successful, 
for  which  the  votes  would  have  been  cast,  had  they  been  received. 

Whether  a  suit  at  law,  or  inequity,  will  lie  against  an  assignee  of  stock  of  a  joint-stock 
company,  for  accruing  instalments,  without  an  express  promise  to  pay,  qwxre. 

This  was  a  motion  to  set  aside  an  election  of  directors  of  the 
Long  Island  Railroad  Company.  The  grounds  of  the  motion  are 
detailed  in  the  opinion  delivered  by  the  chief  justice.  The  motion 
was  argued  by 

W.  P.  Hawes  and  S.  A.  Footf  for  the  objectors. 

Murray  Hoffman  and  D.  B.  Ogden,  contra. 


Justice  Taney  and  Justice  Daniels.    But  sistance  to  protect  that  right.     The  party 

a  majority  of  the  court  held  that  the  right  claiming  protection  had  only  to  show  that 

to  the  iinobstructed  navigation  of  the  rivers  any  right  which  he  possessed  was  threat-' 

of  the  Northwestern  Territory  was  com-  ened  with  such  an  invasion  as  would  enti- 

mon  to  all  the  citizens  of  the  United  States,  tie  him  to  an  injunction  under  the  prac- 

and  must  be  recognized  by  the  federal  tice  of  the  English  court  of  chancery,  to 

courts,  and  that  any  party  having  a  right  bring  himself  within  the  chancery  jurisdic- 

to  sue  in  those  courts  might  claim  their  as-  tion  of  the  federal  courts. 

>  19  Wendell's  Reports,  37. 
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By  the  court,  Nelson,  C.  J.  The  first  question  presented  on  this 
application  is,  whether  the  late  election  of  directors  is  not  void  by 
reason  of  the  non-compliance  with  the  sixth  section  of  the  act  con- 
cerning corporations.  1  R.  S.  603,  §  6.  It  provides  that  '♦tio  by-law 
of  the  directors  and  managers  of  any  incorporated  company,  regulat- 
ing the  election  of  directors  or  officers  of  such  company,  shall  be 
valid,  unless  the  same  shall  haye  been  published,  for  at  least  two 
weeks  in  some  newspaper  in  the  county  where  such  election  shall 
be  held,  at  least  thirty  days  before  such  election."  The  17th  section 
of  the  charter  declares,  that  "  aH  future  elections  of  such  directors, 
shall  be  conducted  in  the  manner  prescribed  in  the  by-laws  of  the 
corporation."  The  first  section  of  those  laws  provides,  that  the  an- 
nual meeting  of  the  directors  shall  be  held  in  the  city  of  New  York 
on  Saturday,  next  preceding  the  first  Monday  of  June,  in  each  year, 
and  "  that  an  election  for  directors  shall  be  held  at  the  last-named 
day ; "  and  by  section  six,  it  is  made  the  duty  of  the  secretary  of  the 
company  to  give  notice  of  the  same.  The  earliest  publication  of 
notice  in  this  case,  was  on  the  16th  of  May,  for  the  meeting  of  the 
stockholders  on  the  5th  of  June,  a  notice  of  twenty  days.  This 
might  be  considered  reasonable,  and  sufiicient  to  justify  the  election, 
were  it  not  for  the  statute ;  if  that  has  directly  or  virtually  fixed  the 
time,  a  compliance  is  essential  to  render  it  valid.  The  King  v.  Theo- 
dorick,  8  East, -544;  Willcock  on  Corp.  49;  Angell  &  Ames,  278, 
and  cannot  be  dispensed  with  by  the  unanimous  consent  of  the  cor- 
porators, as  it  would  seem.  Supra.  It  is  true,  that  the  6th  section 
of  the  revised  statutes  above  referred  to,  does  not  make  it  indispensa- 
ble, that  the  election  of  the  directors  should'be  regulated  by  means 
of  a  by-law,  but  rather  implies  the  contrary :  and  when  no  such  law 
exists,  the  statute  publication  is  of  course  dispensed  with.  The 
notice  of  the  time  and  place  of  the  election,  together  with  the  requi- 
site qualifications  of  voters,  would  then  depend  upon  the  provisions 
of  the  charter,  or  if  that  contained  nothing  respecting  them,  then, 
upon  the  common  law,  or  usage  of  the  company.  But  in  this  case, 
the  charter  seems  to  contemplate  the  regulation  of  the  election  by 
means  of  by-laws,  as  the  17th  section  declares  that  all  future  elec- 
tions of  the  directors  shall  be  conducted  in  the  manner  prescribed  in 
these  laws. 

The  only  doubt  that  can  exist,  I  think  is,  whethpr  the  appointraen 
of  the  time,  and  place,  when,  and  where  the  election  shall  be  held, 
should  be  deemed  in  part  regulating  it  within  the  intent  of  the  6th 
section.  The  term  regulating,  according  to  the  best  lexicographers, 
and  which  manifestly  accords  with  the  force  of  the  .word  in  the  con- 
nection here  found,  means  the   establishment  of   fixed  rules,  and 
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methods  of  proceeding  for  the-  government  of  the  election.  It  is 
comprehensive  enough  to  embrace  all  the  powers  possessed  by  the 
directors  over  this  subject,  and  should,  probably,  be  construed  as  coex- 
tensive with  them.  Fixing  time  and  place,  is  undoubtedly  among 
them.  Indeed,  any  regulation  of  the,  election  would  be  imperfect,  in 
which  these  did  not  enter  into  the  arrangement.  There  is  one  pro- 
-  vision  of  the  charter,  which  leads  to  the  conclusion  that  the  notice 
prescribed  by  the  6th  section,  was  in  the  mind  of  the  legislature,  in 
the  enactment.  It  is  the  18th  section,  which  provides  that  "no 
stockholder  shall  be  allowed  to  vote,  &c.,  for  any  stock  that  shall 
have  been  assigned  to  him,  at  any  time  within  thirty  days  prior  to 
the  time  at  which  such  election  shall  be  held." 

With  a  notice  oif  two  weeks  previous  to  the  thirty  days,  no  embar- 
rassment need  arise  out  of  the  6th  section ;  but  without  it,  the  hold- 
ers of  a  large  portion  of  the  stock  might  be  disqualified,  on  account 
of  transfers  within  the  time  limited :  they  might  be  unadvised  of  the 
election  in  season  to  avoid  the  difficulty.  In  this  case,  some  1,700 
shares  of  the  stock  were  not  represented,  though  the  holders  appear 
to  have  been  qualified ;  and  upwards  of  11,000  were  transferred 
.within  the  thirty  days.  The  statute  providing  for  long  notice  to  the 
stockholders,  should, be  liberally  expounded ;  it  enables  them  to  qualify 
for  the  election ;  tends  to  promote  a  full  assemblage,  a<id  thereby 
guards  against  contrivance^  and  the  ill  effects  that  may  result  from 
partial  representation.  Upon  the  foregoing  view,  I  am  inclined  to 
think  the  by-law,  fixing  the  time  and  place  of  the  election,  falls  fairly 
and  reasonably  within  the  terms  of  the  6th  section,  and  that  the 
notice  is  to  be  considered  as  virtually  regulated  by  statute,  and  of 
course  cannot  be  modified  or  dispensed  with.  ' 

If,  however,  there  should  be  any  doubt  upon  the  fijst  ground,  there 
is  another  taken  against  the  regularity  of  this  election,  which  is  un- 
answerable. Edwin  Lord,  on  the  5th  May,  1837,  was  the  owner  of 
2,700  shares  of  the  stock  of  the  company,  by  an  assignment  from  the 
individuals  in  whose  names  they  stood  upon  the  books ;  he  applied 
at  the  proper  place  to  have  the  transfer  entered  upon  the  books,  and 
asked  a  new  certificate  upon  the  surrender  of  the  old  ones,  agreeably 
to  the  12th  and  13th  by-laws  of  the  corporation ;  proposing,  at  the 
same  time,  to  pay  the  instalments  in  arrears :  all  of  which  was  re- 
fused for  the  reason  as  alleged,  that  the  stock  had  already  been 
declared  forfeited  for  default,  in  payment  of  the  caUs.  For  the  like 
reason  his  votes  were  refused  at  the  election,  upon  1,200  shares  of  the 
same  stock  of  which  he  held  regular  proxies.  Twenty-two  dollars 
and  fifty  cents  had  already  been  paid  on  each  of  the  2,700  shares, 
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amounting  in  the  whole  to  $60,750.  If  Lord  had  been  permitted  to 
vote  upon  his  stock,  or  even  upon  the  proxies,  the  result  would  have 
been  changed  in  respect  to  all -the  candidates  upon  the  successful 
ticket,  except  those  named  on  both.  The  question  then  arises, 
whether  the  directors  possess  authority  under  the  charter,  to  declare  a 
forfeiture  of  stock  to  the  company  for  the  non-payment  by  the  holder 
of  the  instalments  called  in.  If  they  do  not,  the  acts  of  the  board  in 
this  respect  were  nugatory,  and  Lord  is  still  the  holder  of  2,700 
shares,  and  should  have  been  permitted  to  vote ;  the  transfer  of  these 
shares  to  him,  which  appears  to  have  been  regular,  should  have  been 
entered  upon  the  books  when  application  was  made  for  that  purpose, 
agreeably  to  the  by-laws ;  and,  at  all  events,  his  votes  should  have 
been  received  upon  the  proxies. 

The  power  of  forfeiture  has  not  been  expressly  conferred  by  the 
terms  of  the  charter,  but  it  is  claimed  as  implied  or  incidental,  being 
indispensable  to  carry  into  effect  the  express  objects  of  the  incorpora- 
tion. The  argument  is,  that  no  suit  at  law  or  in  equity  will  lie 
against  a  subscriber  after  he  has  parted  with  his  stock,  nor  against 
the  assignee,  unless  there  has  been  an  express  promise  to  enforce  the 
payment  of  the  instalments ;  and  that  no  other  remedy  than  forfeit; 
ure  exists  to  enable  the  directors  to  realize  the  funds  belonging  to  the 
institution*  6  Mass.  R.  40 ;  11  lb.  117 ;  Angell  &  Ames  on  Corp. 
c.  14,  p.  292,  and  cases  there  cited.  We  are  not  aware  that  it  has 
ever  been  decided  in  this  State  that  an  action  cannot  be  maintained 
against  the  assignee  without  the  aid  of  an  express  promise ;  and  the 
contrary  position  does  not  seem  to  be  without  authority.  6  Har.  & 
Johns.  R.  128 ;  2  S.  Carolina  Cond.  R.  215 ;  7  T.  R.  36.  There  is 
certainly  great  force  in  the  observation  of  Lord  Kenyon,  in  Hudders- 
field  Canal  Co.  v.  Buckley,  that  after  assignment  the  assignees  hold 
the  shares  on  the  same  conditions,  and  are  subject  to  the  same  rules 
and  orders  as  the  original  subscribers,  and  are  to  all  intents  and  pur- 
poses substituted  in  the  place  of  the  original  subscribers.  But  even 
were  we  to  assume  that  the  decision  of  the  court  would  eventually 
be  in  favor  of  the  non-liability  of  the  assignee,  it  by  no  means  follows 
that  the  company  may,  for  that  reason,  resort  to  an  extraordinary 
remedy,  unknown  to  the  common  law  in  respect  to  him.  This  argu- 
ment of  necessity,  however  strong  and  weighty  it  may  be,  can  hardly 
be  admitted  as  sufficient  ground  to  induce  the  court  to  permit  a  cor- 
poration to  take  redress  into  its  own  hands,  and  that,  too,  after  a  judi- 
cial determination  that  none  existed  in  the  ordinary  administration  of 
the  law.  The  more  reasonable  and  legal  inference  would  seem  to  be, 
that  the  charter  was  defective  ;  that  the  omission  of  a  power  in  the 
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directors  to  declare  a  forfeiture  of  stock  left  the  corporate  body  impo- 
tent, and  that  an  amendment  became  necessary  to  enable  them  to 
carry  out  the  purposes  of  its  institution. 

The  corporation  possess  the  power  to  make  by-laws  not  inconsis- 
tent with  any  existing  law,  for  the  management  of  its  property,  the 
regulation  of  its  affairs,  and  for  the  transfer  of  stock.  2  K.  S.  602, 
§  1,  sub.  6.  This  is  the  broadest  general  power  conferred  upon  it ; 
but  it  is  not  new,  and  would  have  existed  as  incidental.  When  taken 
as  incidental,  it  must  be  exercised  in  conformity  to  the  general  law 
of  the  land,  that  being  the  rule  to  regulate  the  proceedings  of  artifi- 
cial bodies,  as  well  as  the  conduct  of  natural  persons,  independently 
of  express  provisions  of  the  charters  of  those  companies  to  the  con- 
trary. This  general  law  has  ascertained  the  rights  of  person  and  of 
property  of  the  citizen,  and  established  modes  of  proceeding  in  case 
of  a  violation  of  them ;  and  corporate  bodies  must  conform  to  them, 
in  seeking  redress,  the  same  as  individuals.  The  former  can  no  more 
take  the  remedy  into  their  own  hands,  than  can  the  latter.  So  strict 
has  this  salutary  principle  of  subjection  been  held  in  England,  that 
even  a  by-law  in  pursuance  of  an  express  power  in  a  charter  granted 
by  the  king,  is  void,  if  contrary  to  the  common  law  or  act  of  parlia- 
ment. "1  Kyd  on  Corp.  X09 ;  Willcock  on  Corp.  95 ;  Angell  &  Ames, 
186 ;  8  Co.  125,  a,  127,  b. ;  2  Inst.  47 ;  1  T.  R.  118.  Thus  a  by-law 
imposing  a  forfeiture  of  goods  is  void,  though  the  letters  patent  au- 
thorized it ;  and  a  power  granted  to  a  corporation  of  dyers  to  search, 
and  if  they  found  cloth  dyed  with  logwood,  to  seize  it  as  forfeited, 
was  adjudged  void  as  contrary  to  viagna  charta.  On  the  same  prin- 
ciple, by-laws  in  restraint  of  trade  are  adjudged  void.  11  Co.  53 ;  1 
Burr.  12;  4  lb.  1951;  7  Dowl.  &  Ryl.  601;  1  Bacon's  Abr.  547;: 
Angell  &  Ames,  184 ;  Willcock,  142.  So  a  by-law  that  may  be  law- 
ful, cannot  be  enforced  by  an  extraordinary  penalty,  such  as  imprison- 
ment or  forfeiture  of  goods,  or  by  distress  and  sale  of  goods,  for,  by 
the  general  law  of  the  kingdom,  no  man  is  to  be  imprisoned,  or  dis- 
possessed of  his  goods  and  chattels  nisi  per  legale  judicium  pa/rium 
stiorum,  velper  legem  terrw:  and  if  such  penalties  were  allowed,  cor- 
porations would  be  enabled  to  set  up  private  particular  laws  in  con- 
tradiction to  the  laws  of  the  land,  which  is  against  the  nature  and 
essence  of  a  by-law.  Clarke's  case,  5  Co.  64 ;  3  Salk.  76 ;  Willcock, 
98 ;  1  Bacon's  Abr.  551.  Even  an  act  of  parliament  does  not  by 
implication  invest  the  corporation  with  any  extraordinary  authority  - 
and  if  it  is  intended  to  be  given,  it  must  be  by  express  words,  to- that 
effect.  In  Kirk  v.  Nowill,  1  T.  R.  118,  which  was  an  action  of  tres- 
pass for  seizing  and  taking  a  quantity  of  forks,  the  defendant  justi- 
fied under  an  act  of  parliament  incorporating  the  inhabitants  of  the 
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liberiy  of  H.  into  a  company  of  cutlers,  and  under  a  by-law  of  the 
company.  The  act  authorized  the  adoption  of  such  by-laws  as  ap- 
pertained  to  good  regulation  and  workmanship  in  the  manufacturing 
of  cutlery  wares,  with  power  to  impose  reasonable  pains,  penalties, 
and  punishment,  by  fine  or  amercement,  in  case  of  violation,  and 
which  was  to  be  levied  to  the  use  of  the  corporation  for  the  benefit 
of  the  poor.  The  company  ordained  that  the  searchers  (officers  rec- 
ognized in  the  act)  should  search  for  unworkmanhke  wares,  and 
seize,  carry  away,  and  destroy  the  same.  The  property  was  seized 
under  and  by  virtue  of  this  by-law.  Lord  Mansfield  observed  that  a 
corporation  in  the  definition  of  it,  is  a  creature  of  the  crown,  created 
by  letters  patent ;  that  such  a  corporation,  with  the  power  of  making 
by-laws,  cannot  make  any  such  law  to  incur  a  forfeiture ;  that  those 
corporations  which  are  created  by  act  of  parliament,  have  no  other 
additional  powers  incident  to  them,  than  those  have  which  are  cre- 
ated by  charters,  unless  they  be  expressly  given ;  and  that  no  such 
extraordinary  power  of  making  by-laws  to  incur  a  forfeiture,  appear- 
ing upon  the  plea  to  have  been  conferred,  it  was  impossible  for  the 
court  to  say  that  the  by-law  in  that  case  could  be  supported  by  the 
act.  BuUer,  J.,  remarked,  that  taking  it  generally  as  a  by-law  creat- 
ing a  forfeiture,  the  act  of  parliament  not  having  given  the  corpora- 
tion the  power  to  make  such  a  by-law,  it  was  bad  on  that  ground.  In 
all  the  cases  where  this  power  to  declare  a  forfeiture  of  stock  as  ex- 
pressly given  by  the  charter,  has  been  incidentally  noticed  by  the 
courts,  it  has  been  regarded  as  a  new  and  cumulative  remedy  to  the 
one  existing  at  common  law.  1  Caines'  Cas.  in  Error,  85 ;  1  Caines, 
389,  RadcliflF,  J.;  9  Johns.  R.  218;  6  Mass.  R.  40;  2  Bibb,  576.  This 
has  also  been  the  understanding  of  the  legislature ;  for,  on  examina- 
tion, it  will  be  found  that  the  power  has  been  usually  conferred  by  an 
express  provision  in  the  charters,  from  the  earliest  period  down  to  the 
present  time.  Upon  the  whole  I  am  entirely  satisfied  the  directors 
possessed  no  authority  under  the  charter  to  declare  a  forfeiture  of 
the  stock ;  that  their  acts  in  this  respect  were  wholly  void,  and  left 
the  rights  of  the  stockholders  in  fuU  force ;  and  that  the  sales  which 
were  made,  and  attempted  transfers  of  the  supposed  forfeited  shares, 
passed  no  title  to  or  interest  in  them  to  the  purchasers. 

It  appears  from  the  affidavit  of  the  inspectors,  that  they  have  no 
recollection  of  the  offer  of  Lord  to  vote  upon  the  proxies,  though  the 
fact  is  distinctly  stated  by  him ;  and  further,  that  he  procured  them 
for  the  purpose.  The  fact  is  not  very  material,  because  it  is  obvious 
that  the  rejection  of  his  votes  was  put  upon  the  ground  that  the 
stock  he  held  and  proposed  to  vote  upon,  either  in  his  own  right  or  by 
proxy,  had  been  declared  forfeited.     We  cannot  but  see,  if  he  had 
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held  proxies  for  the  whole  amount,  they  would  have  been  unavaila- 
ble. From  the  broad  terras  of  the  statute,  also,  under  which  we  act 
in  this  matter,  1  R.  S.  603,  §  5,  we  are  bound,  I  think,  to  regard  the 
refusal  to  enter  the  transfer  of  the  stock  upon  the  books  according  to 
the  by-law  of  the  company,  by  which  Lord  was  wi'ongfully'prevented 
from  voting  in  his  own  right  upon  the  whole  2,700  shares,  illegal. 

The  votes  upon  the  stock  standing  in  the  name  of  D.  Jackson  were 
properly  received.  The  inspectors  were  not  to  inquire  "beyond  the 
transfer  book,  1  R.  S.  603,  §  6.  Any  private  agreement  or  under- 
standing between  the  individual  holding  the  legal  title  to  the  stock  in 
due  form,  and  others,  is  a  matter  between  themselves,  with  which  the 
corporation  have  no  concern.  Ex  parte  Wilcocks,  7  Cowen,  402.  Be- 
sides, no  such  objection  was  taken  before  the  inspectors.  The  ground 
there  assumed  was,  that  the  instalments  were  in  arrear ;  an  objection 
not  insisted  upon  in  the  argument  here. 

The  objection  that  the  inspectors  refused  to  produce  the  books  of 
the  company,  when  called  for  to  test  the  qualifications  of  the  voters, 
does  not  appear  to  be  maintained  in  point  of  fact.  We  cannot  avoid 
remarking,  however,  that  this  should  never  be  a  matter  of  dispute  in 
respect  to  the  regularity  of  an  election.  The  books  should  be  pres- 
ent for  the  convenience  of  those  concerned ;  the  statute  is  very  par- 
ticular and  peremptory  on  the  point.     1  R.  S.  601,  §  1 ;  603,  §  6. 

Were  I  not  inclined  to  the  opinion  that  the  election  was  irregular 
on  account  of  the  defect  of  notice,  the  four  directors  whose  names 
were  upon  both  tickets  might  be  permitted  to  hold,  and  the  order  for 
a  new  election  be  confined  to  the  remaining  nine.  The  rejected  votes 
upon  Lord's  stock  would,  of  course,  not  have  varied  the  result  as  to 
them.  If  the  whole  proceeding,  however,  is  to  be  deemed  irregular, 
it  seems  necessarily  to  follow,  that  it  must  be  entirely  vacated.  No 
inconvenience  can  arise  from  this  course,  because,  if  it  is  the  wish  of 
both  parties  that  those  four  individuals  should  continue  in  the  direc- 
tion, and  which  is  understood  from  the  observations  of  counsel,  it 
will  be  in  the  power  of  the  stockholders  to  reelect  them. 

It  seemed  to  be  supposed  by  the  counsel  for  the  motion,  that  it 
would  be  competent  for  the  court  not  only  to  set  aside  the  directors 
irregularly  elected,  but  also  to  affirm  the  election  of  the  opposite 
ticket.  This  we  cannot  do,  unless  we  assume  the  power  of  pronounc- 
ing duly  elected  a  ticket  which  confessedly  received  a  minority  of  the 
votes.  We  cannot  give  effect  to  the  votes  of  Lord,  the  same  as  if 
they  had  been  received;  as  injustice  has  been  done  him,  we  can  re- 
pair it  by  affording  him  an  opportunity  to  vote. 

As  the  counsel  have  referred  to  me  to  fix  the  time  when  the  new 
election  shall  take  place,  I  shall  direct  that  the  statute  publication 
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and  notice  be  given,  which  is  a  notice  of  two  weeks,  thirty  'days  be- 
fore the  election,  1  R.  S.  603,  §  6 ;  the  election  to  be  held  the  same 
as  if  it  was  the  regular  annual  one ;  the  test  of  qualification  to  be 
with  respect  to  the  time  when,  it  is  held,  and  not  as  of  the  5th  of 
June  last.  This  will  enable  all  the  existing  stockholders  to  prepare 
and  control  the  direction,  if  they  choose;  thus  placing  the  power 
where  it  was  intended  by  the  charter  to  be,  in  the  hands  of  a  majority 
of  the  stockholders. 


In  the  matter  op  the  Election  of  Directoes  of  the  Mohawk 
AND  Hudson  Railroad  Company.^ 

Albany,  August,  1838. 

Election   of  Directors  —  Grounds  for  setting  aside  —  Transfer  of 

Shares  —  Proxy. 

An  election  of  directors  of  an  incorporated  company  will  not  be  set  aside  on  a  summary  ap- 
plication to  the  supreme  court  for  that  purpose,  on  the  ground  that  the  inspectors  were  not 
sworn  in  the  form  prescribed  by  the  statute  ;  and  it  seems  that  the  election  would  not  be 
set  aside  upon  such  application,  although  no  oath  whatever  was  administered  to  the  in- 
spectors, if  no  objection  was  interposed  at  the  time  of  the  election — it  is  enough  that  they 
were  duly  appointed  and  entered  on  the  discharge  of  the  duties  of  their  office.  They  are 
inspectors  de  facto. 

Where  on  the  transfer  books  of  an  incorporated  company  stood  the  name  of  Samuel  Jaudon, 
with  the  addition  of  cashier  thereto  subjoined,  as  the  owner  of  900  shares ;  it  was  held, 
that  such  shai'es  could  be  voted  upon  only  by  Jaudon  or  by  his  attorney  duly  authorized 
by  him  for  that  purpose ;  that  a  proxy  from  Joseph  Cowperthwaitc  would  not  confer  such 
authority,  although  accompanied  with  proof  that  he  was  the  successor  of  Jaudon  as  cashier 
of  the  United  States  Bank,  and  had  authority  to  act  and  vote  in  his  place  in  reference  to 
all  stocks  standing  in  his  name  as  cashier :  the  court  holding  that  though  it  should  be  ad- 
mitted that  the  word  casliier  indicated  that  the  stock  was  hold  in  trust,  still  none  other  than 
the  trustee  in  whose  name  the  stock  stands,  or  a  person  duly  authorized  by  him,  is  entitled 
to  vote. 

It  seems  that  on  application  of  this  kind,  proof  of  authority  to  execute  a  proxy,  to  vote  at 
an  election,  not  exhibited  to  the  inspectors,  will  not  be  received  by  tliis  court  to  establish 
the  allegation  of  an  erroneous  rejection  of  votes. 

Inspectors  of  an  election  of  directors  are  not  bound  to  close  the  polls  at  the  end  of  an  hour, 
although  by  the  resolution  of  the  board  from  which  they  derive  their  authority,  the  elec- 
tion is  limited  to  one  hour ;  they  may  exercise  a  reasonable  discretion  in  the  matter. 

No  one  but  a  party,  named  as  aggrieved,  in  the  notice  of  application  to  set  aside  the  election, 
is  entitled  to  be  heard ;  a  notice  given  by  one  as  attorney  for  A.  B.  and  others,  entitles  no 
one  but  A.  B.  to  be  heard. 

Application  to  set  aside  an  election  of  directors.     An  election  was 
held,  pursuant  to  notice,  for  the  choice  of  directors  of  the  Mohawk 
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and  Hudson  Railroad  Company,  on  the  13th  day  of  June  last.  There 
were  opposing  tickets,  one  headed  by  G.  M.  Davison,  and  the  other 
by  S.  Glover.  The  stock  of  the  company  consists  of  10,000  shares, 
each  share  being  entitled  to  a  vote.  Seven  thousand  votes  were  given 
in  and  received  by  the  inspectors  of  the  election,  and  the  ticket  headed 
G.  M.  Davison  was  declared  to  be  elected  by  a  majority  of  566  votes. 
Application  is  now  made  to  set  aside  the  election  on  three  grounds : 
1.  That  the  inspectors  were  not  sworn  in  the  form  prescribed  by 
statute ;  2.  That  they  improperly  rejected  a  vote  on  900  shares,  which 
would  have  been  given  for  the  ticket  headed  S.  Glover,  and  of  course 
elected  that  ticket ;  and  3.  That  the  poll  was  kept  open  longer  than 
one  hour,  the  period  specified  in  the  resolution  of  the  directors  order-, 
ing  the  election.  The  notices  of  the  application  were  given  by  "  Jo- 
seph Blunt,  attorney  for  the  Bank  of  the  United  States,"  and  by 
"  Samuel  Glover,  president  and  director  of  said  company,  in  person 
and  as  attorney  for  Robert  Birney  and  others,  stockholders,  &c." 
Robert  Birney  was  the  owner  of  50  shares  of  the  stock  which  was 
voted  upon  by  proxy,  but  for  which  ticket  the  vote  was  cast,  did  not 
appear.  The  inspectors  were  sworn  well  and  faithfully  to  perform 
the  duties  of  the  office  of  inspectors,  instead  of  being  sworn  in  the 
form  prescribed  by  statute,  1  R.  S.  605,  §  7,  2d  ed.,  to  execute  the  du- 
ties of  inspectors  with  strict  impartiality,  and  according  to  the  best 
of  their  abilities.  Mr.  Glover,  the  president  of  the  company,  pro- 
cured the  attendance  of  the  commissioner  who  administered  the  oath, 
and  on  being  inquired  of  by  one  of  the  inspectors  as  to  the  form  of 
the  oath  to  be.  taken,  answered  that  he  knew  of  no  particular  form. 
The  oath  was  then"  administered,  and  no  objection  was  made  by  any 
one  during  the  pendency  of  the  election  that  the  inspectors  werejiot 
duly  sworn.  The  facts  in  relation  to  the  rejection  of  the  900  votes 
are  these :  on  the  transfer  books  of  the  company  stood  the  name  of 
Samuel  Jaudon,  with  the  addition  of  cashier  added  thereto,  as  the 
owner  of  900  shares.  On  these  shares  Mr.  Glover  offered  to  vote  for 
the  ticket  headed  S.'  Glover,  and  in  support  of  his  right  to  do  so  pro- 
duced a  proxy  dated  9th  June  last,  from  "  Joseph  Cowperthwaite, 
cashier  of  Philadelphia,"  appointing  Samuel  Glover  to  be  his  substi- 
tute and  proxy,  for  him  and  in  his  name  to  vote  at  any  election  of 
directors  of  the  Mohawk  and  Hudson  Railroad  Cornpany :  which 
was  executed  thus  —  "J.  Cowperthwaite  (L.  S.)"  Mr.  Glover  also 
produced  an  affidavit  that  Joseph  Cowperthwaite  is  the  successor  of 
Samuel  Jaudon  as  cashier  of  the  United  States  Bank,  and  has  au- 
thority to  act  and  vote  in  his  place,  in  reference  to  all  stocks  standing 
in  his  name  as  cashier.  The  vote  was  rejected  by  the  inspectors.  In 
relation  .to  the  keeping  open  of  the  election :   On  the  25th  of  May 
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last  a  resolution  was  adopted  at  a  meeting  of  the  board  of  directors, 
"  that  in  pursuance  of  the  standing  by-laws  of  this  board,  the  next 
election  for  nine  directors,  &c.  be  held  at,  &c.  oil  the  thirteenth  day 
of  June  next,  and  that  the  poll  be  opened  at  noon  and  continue  open 
for  one  hour;  and  that  Messrs.  [naming  three  individuals],  be  in- 
spectors of  the  said  election,"  &c.  The  election  was  held  on  the  day 
appointed,  and  soon  after  the  hour  of  one  o'clock,  p,  M.  the  inspectors 
were  informed  that  the  time  for  closing  the  poll  had  arrived,  and  Mf. 
Glover  objectejd  to  any  more  votes  being  received.  The  inspectors 
not  having  been  able  to  receive  all  the  votes  in  readiness,  declined  to 
close  the  polls,  and  after  the  objection  of  Mr.  Glover  took  732  votes 
.  in  addition  to  those  before  received.  The  only  additional  facts  tran- 
spiring at  the  election,  deemed  necessary  to  be  stated,  are  that  a  Mr. 
Lassala  voted  on  125  shares  standing  in  his  name  as  trustee,  and 
Mr.  R.  White  voted  on  475  shares  standing  in  his  name  as  cashier  in. 
trust:  these  votes  were  received  without  any  objection,  and  were 
given  for  the  ticket  headed  G.  M.  Davison.  > 

In  addition  to  the  evidence  furnished  to  the  inspectors,  in  reference 
to  the  900  shares  of  stock  standing  in  the  name  of  Mr.  Jaudon  on 
the  books  of  the  company,  the  objectors  to  the  election  now  produced 
the  affidavit  of  Mr.  Robinson,  former  cashier  of  the  branch  of  the 
United  States  Bank  in  the  city  of  New  York,  that  the  customary 
mode  of  purchasing  stock  by  moneyed  corporations  is  to  take  a  trans- 
fer in  the  name  of  their  cashiers,  adding  to  the  proper  name  of  the 
individual  the  title  of  his  office,  namely,  cashier ;  and  that  such  was 
especially  the  custom  of  the  Bank  of  the  United  States,  and  that  that 
bank  transfers  stocks  and  gives  proxies  for  voting  at  elections  in  the 
narne  of  its  cashier  or  successor  in  office.  The  affidavit  of  Mr.  Dela- 
field,  of  the  Phcsnix  Bank,  was  also  produced,  in  which  he  stated  that 
he  had  been  agent  for  many  foreign  corporations,  knew  their  customs, 
and  that  transfers  were  ordinarily  taken  in  the  manner  stated  by  Mr. 
Robinson.  Mr.  Rintoul,  secretary  of  the  New  York,  Providence,  and 
Boston  Railroad  Company,  made  a  similar  affidavit. 

The  argument  on  the  motion  was  opened  by 

S.  Glover,  for  the  objectors. 

-D.  Gardiner,  jtm.  and  S.  Stevens,  contra. 

J.  Blunt,  in  reply,  for  the  United  States  Bank. 

M.  T.  Reynolds,  also  in  reply,  for  the  other  objectors. 
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By  the  court,  Cowbn,  J.  The  only  iijquiry  of  any  considerable 
difficulty  in  this  case,  respects  the  length  we  are  warranted  to  go  in 
ascertaining  the  title  of  the  inspectors.  The  charter  of  incorporation 
does  not  expressly  provide  for  inspectors,  but  I  think  we  are  to  take  it 
as  conceded  that  such  officers  had  been  made  necessary  by  a  by-law 
of  the  company.  The  directors  have  power  to  provide  for  the  ap- 
pointment of  such  officers,  under  the  general  authority  in  their  char- 
ter to  prescribe  by-laws,  rules,  and  regulations  touching  the  election 
of  directors.  Statutes  of  1826,  p.*287,  §  6.  The  resolution  of  the 
28th  of  May,  for  the  holding  of  the  election  in  question,  professes  to 
proceed  upon  a  standing  by-law ;  it  appoints  the  three  gentlemen 
named  to  the  office  of  inspectors,  for  the  special  occasion ;  and  it  is 
nqwhere  denied  that  a  by-law  requiring  the  appointment  of  such  offi- 
cers in  fact  exists.  Besides,  all  parties  proceeded  at  the  election  on 
the  assumption  that  they  were  proper  officers.  The  applicants  do  not 
deny  that  the  inspectors  were  duly  chosen,  and  appeared  at  the  day 
of  election  under  a  notice  from  the  agents  of  the  company ;  but  they 
object  that  they  were  not  properly  sworn  into  office.  Their  oath  was 
well  and  truly  to  perform  its  duties  generally  ;  n'ot  as  the  statute  re- 
quires, to  execute  their  duties  with  strict  impartiality.  ,  1  R.  S.  2d  ed. 
605,  §  7.  The  omission  was  not,  as  Mr.  E-oosevelt  (one  of  the  in- 
spectors) testifies,  owing  to  him.  He  applied  to  Mr.  Glover,  the  presi- 
dent of  the  corporation,  for  the  form  of  the  oath,  who  replied  that  he 
knew  of  no  particular  form ;  and  the  inspectors  were  sworn  in  by  Mr. 
Bissell,  whose  attendance  was  procured  by  Mr.  Glover ;  and  the  form 
was  according  to  Mr.  Glover's  direction.  This  is  not  denied;  and  no 
one  made  any  objection  at  the  time,  that  the  oath  was  informal.  The 
election  was  regularly  appointed  and  advertised,  and  a  number  of 
voters  were  present  when  the  oath  was  administered.  The  inspectors 
proceeded  to  receive  the  votes ;  hearing  and  dtciding  objections,  clos- 
ing the  polls  and  declaring  thfe  result,  when  this  formal  difficulty  is 
started.  It  is  heard  for  the  first  time,  on  this  motion.  Certainly  after 
what  has  transpired,  it  does  not  lie  with  Mr.  Glover  to  make  the  ob- 
jection, nor  I  think  with  Mr.  Birney,  or  any  one  who,  knowing  of 
the  irregularity,  voted  either  in  person  or  by  proxy,  whatever  force 
there  might  be  in  it,  independent  of  assent  or  waiver.  No  person  or 
body  corporate,  besides  the  Bank  of  the  United  States,  who  was  not 
present  and  had  no  opportunity  to  object,  is  specifically  named  as 
complainant  in  these  proceedings.  Mr.  Glover  appears  on  a  notice 
signed  by  himself  in  person,  and  as  attorney  for  Mr.  Birney  and  oth- 
ers in  favor  of  the  defeated  ticket,  without  saying  who  those  others 
are.  The  statute  requires  us  to  interfere  summarily  on  the  'applica- 
tion of  any  person  or  persons,  or.  body  corporate  that  may  bt 
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aggrieved  by,  or  may  complain  of  any  election,  and  either  set  aside 
or  establish  the  election,  or  make  such  order  or  give  such  relief  in  the 
premises  as  right  and  justice  may  appear  to  require.  1  R.  S.  2d  ed. 
605,  §  5.  It  seems  to  me  that  the  person  complaining  should  at  least 
be  named ;  and  that  then  he  should  further  state  some  irregularity  to 
which  he  vsranted  an  opportunity  to  object.  I  can  hardly  agree  that 
with  lawful,  and  for  aught  that  appears,  actual  notice  of  an  election, 
parties  are  entitled  to  absent  themselves  and  then  appeal  to  this  court 
upon  a  mere  formal  defect,  whicR  would  have  been  corrected  upon 
suggestion  ;  and  the  existence  of  which,  therefore,  may  be  fairly  set 
down  to  their  own  neglect.  That  this  would  be  so  in  respect  to  the 
receiving  of  improper  votes,  was  said  by  Nelson,  chief  justice,  in  the 
late  case  of  an  application  to  set  aside  the  election  of  directors  for 
the  Long  Island  Railroad  Company,  ante,  p.  453.  We  are  told  that 
irregular  acts  are  not  waived  by  mere  silence,  and  that  to  make  them 
lawful,  all  the  corporate  members  must  assent.  For  this,  1  Willcock 
on  Mun.  Corp.  49,  was  cited,  but  that  relates  to  defective  notices  of 
the  election,  or  other  corporate  business. 

But  even  if  the  objection  to  the  form  of  the  oath  had  been  raised 
and  disregarded,  and  specific  complaint  made  here,  it  is  very  ques- 
tionable whether  we  could  regard  it.  Whether  their  appointment  be 
directed  by  statute  or  a  by-law,  the  inspectors  are  officers  of  the  com- 
pany, not  necessarily  to  be  sworn  on  the  day  of  election,  but  like 
other  officers,  may  take  the  oath  immediately  after  being  chosen. 
Being  regularly  appointed  and  entering  upon  and  performing  the  du- 
ties of  their  office,  they  become  inspectors  de  facto,  and  for  aught  I 
see,  their  acts  are  to  be  judged  by  the  same  rules  which  would  be  ap- 
plied to  the  acts  of  any  other  corporate  officer.  In  Rex  v.  Lisle, 
Andr.  163,  one  Goldwire,  who  had  never  been  elected,  took  the  oath 
of  office,  and  while  ht  was  pursued  by  quo  warranto,  convened  a 
meeting  of  the  corporation,  and  though  his  want  of  title  was  objected 
to  by  several  electors,  nominated  the  defendant  a  burgess,  who  swore 
into  office.  Goldwire  was  afterwards  actually  ousted ;  and  the  court 
held  the  defendant's  title  defective,  because  Goldwire  could  not  be 
deemed  a  mayor  de  facto.  But  it  was  admitted  that  acts  for  the 
good  of  the  corporation,  whether  judicial  or  ministerial,  are  valid  if 
done  by  a  mayor  de  facto,  though  wrongfully  in.  This  was  said 
especially  by  Lee,  chief  justice,  who  added,  the  question  is,  whether 
the  person  acting  be  an  officer  de  facto  as  to  the  particular  purpose 
under  consideration,  according  to  1  Salk.  96.  The  case  in  Andrews, 
was  on  a  quo  warranto  drawing  in  question  Lisle's  election  on  the 
nomination  by  Goldwire.  It  was,  therefore,  a  direct  proceeding  like 
this ;  and  yet  the  court  did  not  pretend  they  could'  question  the  elec- 
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tion,  if  the  presiding  officer  had  been  sUch  merely  de  facto.  The 
reference  to  1  Salk.  96,  is  to  the  case  of  Parker  v.  Keet,  also  reported 
in  several  other  books,  1  Ld.  Raym.  658 ;  Holt,  221 ;  12  Mod.  467 ; 
and  in  all  these,  Holt,  chief  justice,  is  reported  as  having  said,  that  an 
officer,  deputy,  or  agent,  though  erroneously  appointed  in  form,  and 
with  intent  that  he  shall  do  but  a  single  act,  and  doing  it  shaU  be 
deemed  an  officer  de  facto,  and  his  act  be  binding.  The  proceeding 
in  question  was  to  take  the  surrender  of  a  copyhold  estate  in  virtue 
of  an  appointment  from  the  steward's  general  deputy ;  a  thing  much 
in  nature  of  a  single  act  pursuant  to  a  corporate  appointment.  The 
act  of  such  a  special  officer,  it  was  said,  is  not  even  voidable. 
Many  other  pertinent  illustrations  are  given,  in  the  course  of  the  dis- 
cussion to  which  the  case  cited  gave  rise. 

In  the  case  at  bar  the  inspectors  were  properly  chosen ;  and  let  it 
be  granted  that,  to  give  them  a  right,  they  should  also  be  sworn.  The 
true  remedy  would  be  by  a  direct  proceeding  against  them,  as  in  The 
King  V.  Castle,  Andr.  119,  241.  The  power  of  such  officers  cannot 
be  drawn  in  question  collaterally  by  an  appeal  from  what  they  them- 
selves have  done.  In  Hippesley  v.  Tucke,  T.  Jones,  81,  in  29  Car.  2, 
on  error  from  the  mayor's  court,  because  the  mayor  had  not  taken  the 
oaths  against  popery  under  the  statute,  25'  Car.  2,  this  was  allowed, 
expressly  because  the  statute  had  declared  the  office  void.  Deverrey 
V.  Morris,  T.  Jones,  137,  s.p.  on  error  from  a  sheriff's  court  of  the  city 
of  Norwich,  in  31  and  32  Car.  2;  2  Lev.  243,  S.  C;  2  Mod.  193,  S. 
C.  Yet  even  this  was  much  contested  by  several  old  cases,  and  the  , 
direct  contrary  held,  notwithstanding  the  strong  words  declaring  the 
office  void.  Such  was  the  first  impression  in  Hippesley  v.  Tucke,  in 
the  king's  bench,  on  its  being  moved  in  27  and  28  Car.  2 ;  3  Keb. 
606.  The  court  mentioned  cases  in  which  a  corporate  office  might 
be  void  for  an  undue  election ;  but  added,  "  as  to  the  interests  of  a 
stranger,  as  acts  of  jurisdiction  they  are  not  void ;  as  judgments  here 
in  Westminster  Hall  would  not  be  void  by  any  one  or  aU  not  having 
duly  taken  the  oaths.  These  matters  are  collateral."  And  the  sub- 
ject was  considered  again  and  again,  before  the  court  held  the  elec- 
tion void.  3  Keb.  665,  in  28  Car.  2 ;  lb.  662,  in  the  same  year ;  lb. 
721,  in  the  same  year.  See  2  Lev.  184,  S.  C.  It  is  said  by  Serg. 
Hawkins,  in  respect  to  these  and  the  like  cases,  that  "notwith- 
standing the  words  of  the  corporation  act  are  so  very  strong  as 
to  make  such  election,  &c.  void,  and  those  of  the  test  act  to  make 
such  persons  disabled  in  law  to  all  intents  and  purposes  whatsoever, 
to  have,  occupy,  or  enjoy  the  said  offices  ;  yet  it  hath  been  strongly 
holden  that  the  acts  of  one  under  such  a  disability,  being  instated  in 
such  office,  and  executing  the  same  without  any  objection  to  his 
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authority,  may  be  valid  as  to  strangers.  For  otherwise  not  only  those 
who  no  way  infringe  this  law,  but  even  those  whose  benefit  is  intended 
to  be  advanced  by  it,  might  be  suiferers  for  another's  fault,  to  which 
they  are  no  way  privy  ;  and  one  chasm  in  a  corporatiori  happening 
through  the  default  of  one  head  officer,  would  perpetually  vacate  the 
acts  of  all  others,  whose  authority  in  respect  of  their  admission  into 
their  offices  may  depend  on  his."  1  Curw.  Hawk.  P.  C,  b.  1,  ch. 
26,  §  16. 

The  statute  requiring  inspectors  of  corporate  elections  to  take  an 
oath  is  simply  directory  in  its  terms,  and  without  any  nullifying  clause 
on  account  of  omission ;  and  the  whole  case  is  one  which  comes  em- 
phatically within  the  reasoning  of  Hawkins.  In  respect  to  third  per- 
sons who  have  a  concern  in  the  acts  of  these  inspectors,  all  they  do 
should  be  holden  valid.  Several  dicta  of  American  courts  and  one  in 
this  court  were  cited  on  the  argument  to  that  effect.  In  The  People 
V.  Runkle,  9  Johns.  R.  147,  159,  the  question  was  whether  certain 
trustees  of  a  corporation  were  elected  at  the  proper  time.  The  court 
said,  "  the  trustees  so  elected  would  at  least  be  trustees  by  color  of 
office,  and  their  acts  would  be  good,"  admitting  they  were  not  duly 
elected.  In  the  Bank  of  the  United  States  v.  Dandridge,  12  Wheat 
18,  Story,  J.  said,  "  That  some  of  the  provisions  of  the  charter  and  by- 
laws may  well  be  deemed  directory  to  the  officers,  and  not  conditions, 
without  which  their  acts  would  be  utterly  void,  w^ill  scarcely  be  dis- 
puted. What  are  to  be  deemed  such  provisions,  must  depend  upon 
the  sound  construction  of  the  nature  and  object  of  each  regulation, 
and  of  public  convenience  and  apparent  legislative  intention.  If  a 
regulation  be  merely  directory,  then  any  deviation  from  it,  though  it 
may  subject  the  officers  to  responsibility,  both  to  the  government  and 
to  the  stockholders,  cannot  be  taken  advantage  of  by  third  persons." 
He  cites  The  Bank  of  the  Northern  Liberties  v.  Cresson,  12  Serg.  & 
Raw^le,  306;  United  States  v.  Kirkpatrick,  9  Wheat.  720 ;  and  United 
States  V.  Van  Zandt,  11  lb.  184,  w-hich  are  slightly  illustrative  of  the 
doctrine  advanced.  As  was  said  on  the  argument,  you  may  as  well 
be  allowed  to  question  the  acts  of  a  justice  of  the  peace  or  others  in 
station,  because  they  have  omitted  to  take  their  official  oaths,  or  have 
made  some  slip  in  the  form  of  the  oath.  Such,  we  have  seen,  was 
the  suggestion  in  3  Keb.  606.  It  was  said,  in  reply,  that  the  act  of  a 
justice  who  had  not  sworn  in  would  be  open  to  review,  and  an  in- 
stance was  put  of  the  statutes  often  passed  to  make  his  acts  valid. 
Such  statutes  are  well  enough  to  avoid  all  question,  and  especially  to 
protect  the  magistrate  as  against  the  government ;  but  it  cannot  be 
that  all  his  judgments  could  be  overturned  on  error,  much  less  that 
the  suitors  in  his  court  would  be  liable  in  trespass  for  acts  done  under 


SUPREME   COURT  OF  NEW  YORK.  467 

In  the  matter  of  the  Mohawk  and  Hadson  Eaihoad  Co. 

his  authoritj'-,  or  officers  go  unprotected  by  his  process,  which  stands 
fair  on  its  face. 

It  is  the  same  thing,  whether  the  act  in  question  be  judicial  or  min- 
isterial. Thus,  in  Rex  v.  The  Corporation  of  Bedford  Level,  6  East, 
356,  it  was  not  questioned  that  the  acts  of  a  deputy  registrar  de  facto, 
whose  duty  related  merely  to  recording  titles  to  land  in  a  certain 
place,  would  be  valid.  The  only  question  made,  was  whether  he  was 
an  officer  de  facto  of  the  corporation.  .Lord  EUenborough,  C.  J., 
there  defines  such  an  officer.  "It  is  one,"  he  says,  "who  has  the  rep- 
utation of  being  the  officer  he  assumes  to  be,  and  yet  is  not  a  good 
officer  in  point  of  law."  lb.  368,  369.  In  this  country,  how  many 
thousands  may  claim  title  under  the  registry  by  clerks  of  counties 
whq  have  perhaps  not  been  duly  elected,  or  not  regularly  sworn ;  and 
is  it  to  be  tolerated,  that  therefore  all  they  have  done  shall  be  avoided 
by  a  collateral  action,  or  indeed  by  any  proceeding,  except  as  between 
themselves  and  the  government?  In  Knight  v.  Corporation  of  Wells, 
1  Lutw.  508,  a  mayor  de  facto  was  holden  able  to  bind  the  corpora- 
tion, by  affixing  the  seal  to  a  bond.  .  The  court  said,  "  Admitting  he 
was  not  qualified  to  be  mayor,  yet  he  came  in  to  be  mayor  by  color 
of  an  election,  and  was  mayor  de  facto  by  means  of  that  election, 
and  all  ministerial  and  judicial  acts  done  by  him  are  good.  An 
action  will  lie  against  him  for  a  false  return  on  a  writ  of  mandamus : 
the  corporation  might  have  him  removed  and  displaced ;  but  that 
not  being  done,  he  had  power  to  seal  the  bond."  lb.  519  ;  and  see 
Angeli  and  Ames  on  Corp.  158  to  160,  §  4,  and  cases  there  cited. 
The  general  doctrine  is  also  very  well  considered  in  The  Vestry  of 
St.  Luke's  Church  v.  Matthews,  4  Des.  Eq.  R.  578,  587.  Professor 
Wobddeson  says,  that  if  an  officer  perform  a  corporate  or  judicial 
act,  it  is  valid,  though  he  is  not  de  jure  qualified.  1  Wood.  Lect. 
491.  The  same  thing  was  held  by  this  court  as  to  a  corporate  act  in 
Trustees  of  Vernon  Society  v.  Hills,  6  Cowen,  23,  27.  It  is  said,  on 
the  authority  of  several  cases  cited  in  2  Willcock  on  Mun.  Corp.  p. 
495,  §  472,  that  the  relator  may  impeach  the  title  of  the  person  who 
presided  at  the  election  of  the  defendant,  though  the  officer  were  in 
de  facto.  But  it  is  quite  doubtful,  on  other  cases,  whether  such  a 
doctrine  can  be  maintained;  and  in  an  addendum,  the  same  author 
states  the  case  of  Rex  v.  Slythe,  H.  T.'  1827,  which  held  that  an  ad- 
mission by  an  officer  de  facto  could  not  be  impeached  by  a  quo  war- 
ranto, it  being  a  merely  ministerial  act.  The  duties  of  the  inspectors 
are  an  admixture  of  ministerial  and  judicial.  The  statute  confining 
them  to  the  transfer  books  as  the  test  of  the  stockholder's  right  to 
vote,  leaves  them  much  less  discretion  than  they  would  otherwise 
possess.     But  they  are,  notwithstanding,  as  in  the  case  at  bar,  often 
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called  on  to  decide  important  legal  questions.  They  determine  judi- 
cially  that  the  votes  are  receivable  or  not,  and  as  ministerial  officers, 
they  receive  or  reject.  Titles  to  office  arise  as  a  consequence  to  per- 
sons, who  are  in  no  way  responsible  for  the  manner  in  which  the  in- 
spectors were  chosen  or  sworn  into  office.  If,  in  trying  the  title  of 
persons  thus  elected,  we  are  put  also  to  look  to  the  right  of  the  officers 
who  presided  and  directed,  it  appears  to  me  that  we  may  with  equal 
propriety  be  called  on  to  go.a  step  further  —  to  the  title  of  the  pre- 
siding officers  at  their  election,  and  so  to  the  authority  by  which  the 
latter  may  hold.  In  this  way  a  proceeding,  which  certainly  is  but  in 
the  nature  of  a  qua  warranto,  will  never  cease  its  issues  until  all  the 
machinery,  no  matter  how  rernote,  shall  be  found  to  have  been  legally 
constituted.  Going  so  far,  would  not  only  be  wrong,  but  utterly  im- 
practicable. The  general  rule  is,  obviously,  that  corporate  business 
done  by  officers  de  facto  shall,  on  its  validity  coming  in  question,  be 
sustained;  and  there  is  certainly  nothing  in  the  matter  now  before  us 
to  make  it  an  exception. 

Then  was  the  vote  of  Mr.  Co_wperthwaite  properly  rejected?  Of 
this  there  can  be  no  doubt,  since  the  statute,  requiring  that  stock  shall 
be  voted  upon  in  the  name  standing  on  the  transfer  books,  either  in 
person  or  by  proxy.  The  name  in  this  case  was  that  of  Mr.  Jaudon. 
That  he  is  called  cashier  can  make  no  difference.  It  showed  no  trust 
in  him,  or  if  a  general  trust,  none  for  any  certain  person.  The  Bank 
of  the  United  States  was  not  named ;  and  clearly,  if  the  trust  do  not 
appear  distinctly,  it  cannot  be  recognized.  The  trust  is  a  matter  be- 
tween Mr.  Jaudon  and  the  bank,  with  which  this  corporation  have 
nothing  to  do.  The  Long  Island  R.  R.  Co.  before  cited ;  1  R.  S.  605, 
2d  ed.  §  6 ;  Ex  parte  Willcocks,  7  Cowen,  402.,  The  addition  of  the 
word  cashier  is  a  mere  description  of  the  person.  The  vote  by  proxy 
was  offered  in  behalf  of  Mr.  Jaudon,  with  or  without  his  addition 
upon  the  transfer  books.  The  statute  is  also  a  conclusive  answer  to 
the  attempt  made  to  Vote  in  the  name  of  Mr.  Cowperthwaite.  It 
is  claimed  that  as  Mr.  Jaudon  held  in  trust  for  the  bank,  his  resigna- 
tion as  cashier  and  the  election  of  Mr.  Cowperthwaite  as  his  successor, 
worked  as  a  transfer  of  the  trust  to  the  latter.  To  this  there  are  sev- 
eral answers,  admitting  that  the  title  of  the  bank  appeared  upon  the 
transfer  books.  First,  the  resignation  and  election  would  not  work  a 
transfer.  It  is  not  pretended  that  this  would  be  the  effect  within  any 
known  rule  of  law.  According  to  that,  the  transfer  must  be  made  by 
an  actual  assignment  in  the  usual  form  under  the  hand  of  Mr.  Jau- 
don. But  it  is'  now  said  that  such  an  effect  is  wrought  by  the  cus- 
tom of  moneyed  institutions  holding  stock.  Nothing  of  that  kind  was 
shown  to  the  inspectors,  and  we  therefore  cannot  notice  it ;  for  we  sit 
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as  a  court  of  appeal,  at  least  in  this  respect,  and  must  confine  our- 
selves to  the  matters  presented  to  the  court  below.  But  if  this  were 
otherwise,  the  proof  utterly  fails  to  establish  the  custom  contended 
for.  Again ;  the  power  of  attorney  to  Mr.  Glover  authorizing  him  to 
vote,  does  not  purport  to  be  a  power  from  the  cashier  of  the  Bank  of 
the  United  States.  It  is  from  Joseph  Cowperthwaite,  cashier,,  of 
Philadelphia.  Mr.  Glover  contended  that  under  the  circumstances, 
the  power  offered  was  the  proper  proxy  of  the  United  States  Bank. 
So  far  from  this,  the  bank  is  not  even  alluded  to  in  the  instrument. 
To  give  it  that  effect,  the  bank  should  have  been  named  as  principal, 
and  the  proxy  sealed  with  its  corporate  seal.  But  it  had  no  power  to 
delegate  any  right  to  vote  on  the  900  shares,  because  they  did  not 
stand  in  its  name  on  the  transfer  books.  Every  thing  was  doubtless 
very  well  in  respect  to  this  stock,  as  between  the  bank  and  Mr.  Jau- 
don ;  but  in  determining  the  right  to  vote,  the  law  looks  to  the  trans- 
fer books  alone,  and  takes  the  name  in  which  the  legal  title  resides. 
This  court  decided  in  the  matter  of  Barker,  that  stock  standing  in  his 
name,  expressly  in  trust  for  other  designated  persons,  must  yet  be 
voted  on  by  the  trustee.     6  Wendell,  509. 

The  votes  of  Mr.  Lassala  and  Mr.  White  were  properly  received 
for  three  reasons ;  they  were  neither  objected  to,  nor  did  the  name  of 
their  cestuis  que  trust  appear  on  the  transfer  book ;  and  if  they  had, 
we  have  seen  it  would  not  vary  the  case. 

The  trustees  acted  properly  in  taking  the  requisite  time,  notwith- 
standing they  were  called  on  to  close  the  poll  at  one  o'clock.  I  much 
doubt  whether  the  time  could  in  virtue  of  a  by-law  be  tied  up  to  a 
certain  hour  of  the  day ;  but  in  this  case  it  was  not  attempted.  I 
have  no  doubt,  that  in  case  of  actual  necessity,  the  business  might 
have  been  extended  even  to  the  next  day.  Every  principle  of  con- 
struction is  in  favor  of  full  time,  otherwise  business  may  be  badly 
done  by  being  hurried,  or  embarrassed  and  defeated  by  the  raising  of 
dilatory  objection*  and  protracted  examination  and  discussion.  Rex 
V.  The  Mayor,  &c.,  of  Carmarthen,  1  Mau.  &  Sel.  697. 

The  motion  to  set  aside  the  election  is  denied. 

VOL.  II.  —  AM.  R.   CA.  40 
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Weed  &  Weed  v.  The  Saratoga  and  Schenectady  Railroad 

Company.^ 

TJtica,  July,  1838. 

Common   Carrier  —  Action  by  Principal  for  Loss  of  Agent — Lia- 
bility for  Loss  beyond  limits  of  Road. 

Where  a  merchant's  clerk  who  had  been  sent  out  on  a  tour  of  collection  for  his  principal, 
paid  his  fare  as  a  passenger  in  a  railroad  car,  and  committed  his  trunk  which  contained 
money  belonging  to  his  principal,  not  exceeding  a  reasonable  amount  for  travelling  ex- 
penses, to  the  agent  of  the  proprietors  of  the  railroad,  and  the  trunk  was  lost,  it  was  held 
that  an  action  would  not  lie  in  the  name  of  the  principal  upon  the  contract  existing 
between  his  agent  and  the  defendant.    Per  Curiam. 

A  railroad  company  who  contract  to  carry  passengers  and  their  baggage  beyond  the  limits 
of  their  own  road,  are  liable  for  losses  which  occur  on  any  part  of  the  route,  in  respect  to 
which  the  contract  is  made.    Per  Cowen,  3. 

In  declaring  on  an  executory  contract  the  law  demands  great  exactness,  and  the  plaintiff 
must  prove  his  case  as  laid;  but  it  is  not  so  in  declaring  in  tort — various  cases  cited  and 
commented  upon.  In  an  action  therefore  against  common  carriers,  it  is  always  advisable 
to  declare  upon  the  custom  rather  than  in  assumpsit,  when  the  circumstances  of  the  case 
are  such  as  to  give  the  plaintiff  an  election.  In  modern  practice,  however,  formal  vari- 
ances are  disregarded  at  the  circuit,  and  on  a  motion  for  a  new  trial  the  party  has  leave  to 
amend.    Per  Cowen,  J. 

This  was  an  action  of  assumpsit  against  the  defendants  as  common 
carriers,  tried  at  the  Schenectady  circuit  in  October,  1835,  before  the 
Hon.  James  Vanderpoel,  one  of  the  circuit  judges. ' 

The  declaration  contained  two  counts :  in  the  first  it  was  alleged 
that  the  defendants  undertook  and  promised  the  plaintiffs  to  take 
care  of,  and  securely  carry  and  convey  by  their  coaches  and  railroad 
cars  from  Saratoga  Springs  to  Schenectady  for  the  plaintiffs,  a  trunk 
containing  certain  goods,  &c.,  and  bank-bills,  in  consideration  of  a 
certain  reward,  &c. ;  but  that  they  so  carelessly  conliucted  themselves 
that  the  trunk  and  its  contents  were  lost,  &c.  The  second  count  was 
like  the  first,  except  that  the  undertaking  was  alleged  to  be  to  carry 
the  trunk  and  its  contents  from  Saratoga  Springs  to  Albany.  On 
the  trial,  the  plaintiffs  called  Henry  Barnes  as  a  witness,  who  testified 
that  the  plaintiffs  were  merchants  residing  in  the  city  of  New  York, 
that  he  was  their  clerk,  that  in  the  summer  of  1834  he  was  in  the 
western  counties  of  the  State,  making  collections  for  the  plaintiffs ; 
that  on  his  return  to  New  York  he  left  the  direct  route  at  Schenec- 
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tady,  and  proceeded  to  the  Saratoga  Springs ;  that  he  left  the  latter 
place  in  a  train  of  cars  belonging  to  the  defendants,  bound  for  Al- 
bany ;  he  took  his  passage  and  paid  his  fare  to  Albany,  to  the  agent 
of  the  defendants,  and  directed  his  baggage  to  be  put  on  the  car 
belonging  to  the  train  which  was  bound  there,  and  saw  it  so  depos- 
ited ;  on  his  arrival  at  Albany  he  found  that  one  of  his  trunks  was 
lost.  The  trunk  lost  contained  $285,  which  belonged  to  the  plain- 
tiffs. He  had  made  remittances  to  the  plaintiffs  of  moneys  collected 
by  him,  but  retained  the  sum  in  the  trunk  for  travelling  expenses. 
On  his  cross-examination,  he  stated  that  the  trunk  which  was  lost 
belonged  to  a  Mr.  Martin ;  that  he  did  not  go  to  the  Saratoga  Springs 
to  make  collections ;  that  he  did  not  notify  the  agent  of  the  defend- 
ants when  he  paid  his  fare,  that  the  trunk  contained  money,  and 
that  he  merely  paid  passengers'  fare.  The  plaintiffs  having  rested, 
the  counsel  for  the  defendants  moved  for  a  nonsuit  on  the  following 
gi-ounds:  1.  That  there  was  a  variance  between  the  contract  as 
stated  in  the  declara'tion  and  as  proved  on  the  trial :  the  declaration 
alleged  a  contract  to  carry  for  the  plaintiffs,  a  trunk  containing  goods 
and  bank-bills,  whereas  the  proof  showed,  as  far  as  the  plaintiffs  were 
concerned,  only  a  contract  to  carry  money,  and  besides  it  showed  a 
contract  to  carry  the  witness,  his  trunk  and  its  contents.  2.  That  no 
reward  was  paid  for  carrying  the  plaintiff's  money.  3.  That  no  con- 
tract whatever  between  the  plaintiffs  and  the  defendants,  either 
express  or  implied,  was  proved ;  that  the  contract  proved  was  a  con- 
tract between  the  defendants  a,nd  the  witness  on  his  own  account,  to 
carry  himself  and  his  trunk.  4.  That  there  was  no  evidence  that  the 
money  was  lost  on  the  defendants'  road,  and  for  aught  that  appeared, 
it  might  have  been  lost  on  the  road  of  the  Mohawk  .and  Hudson  Rail- 
road Company,  between  Schenectady  and  Albany.  5.  That  notice 
that  the  trunk  contained  money  was  not  given ;  and  6.  That  the  de- 
fendants had  not  the  power  to  contract,  and  did  not  contract  to  caiTy 
the  trunk  to'  Albany,  their  road  extending  only  to  Schenectady.  The 
judge  overruled  the  motion  for  a  nonsuit,  and  after  some  evidence 
given  on  the  part  of  the  defendants,  charged  the  jury  that  the  plain- 
tiffs were  entitled  to  recover,  if  they  should  find  that  the  trunk  con- 
taining the  plaintiffs'  money  was  committed  to  the  care  of  the  defend- 
ants, and  that  it  was  lost,  whether  the  loss  occurred  in  its  passage  to 
Albany,  or  at  Albany,  unless  they  should  be  of  opinion  that  the 
amount  of  money  in  the  trunk  was  so  large  as  to  render  the  want  of 
notice  of  the  contents  of  the  trunk  a  fraud  upon  the  carriers,  or  that 
it  was  more  than  a  reasonable  and  sufficient  sum  for  travelling  ex- 
penses.    Under  this  charge  the  jury  found  a  verdict  for  the  plaintiffs. 


472  AMEEICAN  EAILWAY   CASES. 


Weed  V.  Saratoga  and  Scheaectady  Kailroad  Company. 


The  defendants'  counsel  having  excepted  to  the  decision  and  charge 
of  the  judge,  moved  for  a  new  trial. 

M.  T.  Reynolds,  for  the  defendants. 

R.  B.  Bates,  for  the  plaintiffs. 

The  following  opinion  was  delivered 

By  Mr.  Justice  Cowen.  The  defendants  having  undertaken  to 
carry  from  the  Springs  to  Albany,  cannot  now  be  received  to  say  they 
were  in  truth  carriers  no  further  than  Schenectady,  the  termination 
of  their  own  road.  As  to  the  parties  for  whom  they  may  thus  un- 
dertake, they  are  estopped  to  deny  that  they  are  carriers  for  a  distance 
commensurate  with  what  they  engage  for.  In  order  to  limit  their  lia- 
bility to  a  part  of  the  route,  they  should  at  least  have  given  Barnes 
notice  that  after  the  car  struck  the  track  beyond  Schenectady,  he 
must  look  to  another  company,  if  that  were  the  fact.  But  it  was  not 
even  in  proof  that  this  was  so.  Non  constat  that  the  Mohawk  and 
Hudson  company  had  agreed  to  be  accountable  for  the  losses  from 
cars  which  the  defendants  might  run  on  their  road.  On  the  contrary, 
the  agent  of  the  defendants  himself  proceeded  through;  and  he  does 
not  say  that  he  was  employed  as  agent  for  any  part  of  the  distance, 
by  the  other  company.  At  any  rate,  the  defendants  induced  the 
plaintiffs'  agent  to  give  them  credit  as  carriers  for  the  entire  distance ; 
and  should  be  bound  on  the  principle  laid  down  by  Mr.  Justice  Nel- 
son in  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  483.  The  ques- 
tions whether  Barnes  was  guilty  of  fraud  in  not  giving  notice  of  the 
money,  and  whether,  on  the  contrary,  it  was  any  more  than  sufficient 
for  travelling  expenses,  and  so  not  a  part  of  the  baggage,  was  left  to 
the  jury ;  and  it  cannot  be  denied  that  they  were  put  in  a  shape  as 
favorable  for  the  defendants  as  the  law  would  require,  and  perhaps 
more  so.  The  finding  of  the  jury  settles  these  questions  in  favor  of 
the  plaintiffs  as  well  as  the  question  of  loss.  Orange  Co.  Bank  v. 
Brown,  9  Wend.  85,  115 ;  Story  on  Bailments,  362,  §  567 ;  lb.  360, 
§  565.  But  the  variance  mentioned  on  the  motion  for  a  nonsuit,  be- 
tween the  contract  as  set  forth  in  the  declaration  and  the  proof, 
appears  to  be  material  according  to  the  authorities.  The  contract,  as 
set  forth,  was  to  carry  the  trunk  and  money  of  the  plaintiffs.  The 
proof  is  that  the  trunk  belonged  to  Martin,  a  stranger ;  nor  was  it 
shown  that  the  plaintiffs  had  any  connection  with  it.  If  the  trunk 
were  Barnes's,  the  variance  would  be  the  same ;  and  so  I  should  think 
if  he  had  hired  or  borrowed  it  of  Martin  for  his  own  use.   It  was  said 
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by  the  plaintiffs'  counsel,  that  the  declaration  here  might  be  consid- 
ered as  in  case  for  a  tort ;  and  if  that  were  so,  the  strictness  required 
in  proving  the  articles  alleged  to  have  been  delivered  for  carriage, 
would  not  be  so  great.  But.  clearly  the  declaration  is  in  assumpsit 
upon  the  contract.  Here  is  the  consideration,  and  the  promise  made 
to  the  plaintiffs  to  carry  two  things,  at  least;  the  trunk  and  the 
money,  according  to  the  form.  2  Chit.  PI.  355,  ed.  1823.  A  declara- 
tion in  case  for  the  like  injury  is  given.  lb.  651.  The  proof  is,  at 
most,  of  a  contract  with  the  plaintiffs  to  carry  the  money  only.  The 
declaration  then  fails  in  describing  correctly  a  special  executory  con- 
tract, wherein  great  exactness  is  always  demanded.  Where  the 
declaration  is  on  a  promise  to  do  several  things,  and  only  one  is 
proved,  this  is  a  variance.  In  Simmes  v.  Westcott,  1  Leon.  299,  the 
promise  declared  on  was  to  pay  twenty  pounds  to  procure  all  the 
corn  growing  on  certain  lands,  and  to  provide  a  wedding  dinner. 
The  jury  found  the  promise  of  twenty  pounds,  but  nothing  else ;  and 
judgment  was  given  against  the  plaintiff.  A  similar  decision  was 
made  in  Este  v.  Farmer,  March,  100.  In  the  first  case,  Clench,  J., 
said,  "  K  promise  be  made  to  deliver  a  horse  and  a  cow,  and  the 
horse  be  delivered  but  not  the  cow,  the  party  shall  have  an  action  for 
the  cow ;  but  he  shall  declare  upon  the  whole  matter."  The  case  in 
March  was  to  pay  so  much  money  and  carry  away  wood.  On  a  plea 
of  payment  of  the  money,  and  non-assumpsit  as  to  the  other,  the  jurj 
found  simply  that  the  defendant  did  not  pay  the  money,  saying  noth 
ing  as  to  the  other.  The  court  agreed  that  the  contract  was  entirt 
and  could  not  be  apportioned.  A  repleader  was  awarded.  In 
Powell  V.  Waterhouse,  AUeyn,  5,  the  declaration  was  that  the  de- 
fendant promised,  among  other  things,  to  pay  so  much,  and  even  after 
verdict  for  the  plaintiff,  the  declaration  was  held  bad,  and  the  judg- 
ment arrested.  These  are  old  cases  to  be  sure,  but  they  are  relied 
upon  by  an  excellent  modern  pleader,  Mr.  Lawes,  as  settling  the  forni 
of  declaring  on  a  speicial  assumpsit.  Indeed,  -it  was  hardly  denied,  on 
the  argument,  that  taking  this  declaration  to  be  in  assumpsit,  as  we 
clearly  must,  it  could  not  be  sustained  by  the  proof.  There  was  ^ 
case  before  Lord  Hardwicke  at  the  London  sittings,  in  1736,  much  in 
point  with  the  present.  The  declaration  was  in  assumpsit  on  an  un- 
dertaking to  repair,  alter,  and  enlarge  a  house,  particularly  the  club- 
room  in  it;  whereas  the  room  was  badly  repaired.  And  the  proof 
was  that  the  plaintiff's  house  being  insured,  and  having  been  dam- 
aged by  fire,  the  insurance  office  on  the  plaintiff's  application,  em- 
ployed the  defendant  to  repair  it ;  and  the  plaintiff  agreed  with  him 
to  make  alterations  in  the  club-room  only.  This  was  held  a  fatal 
variance.    Witherington  v.  Buckland,  Cas.  in  K.  B.  Temp.  Hardwicke, 
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295.     The  whole  contract,  in  the  case  at  bar,  was  made  ostensibly 
with  Barnes.     If,  in  legal  construction,  it  can  be  turned  in  favor  of 
the  plaintiffs,  it  must  be  in  respect  to  their  ownership  of  the  articles 
undertaken  to  be  conveyed ;  and  there  can  be  no  pretence  that  the 
trunk  of  a  stranger,  Martin,  or  the  trunk  of  Barnes,  in  which  the 
plaintiffs  had  leave  to  deposit  their  money,  would  be  comprehended 
within  the  principle.    In  Witherington  v.  Buckland,  Lord  Hardwicke 
said,  "  You  have  declared  upon  a  special  contract,  and  therefore  you 
ought  to  prove  tfie  contract  as  laid;    now  the  contract  you  have 
proved  was  made  with  the  assurance  company,  for  the  repair  of  the 
house,  and  if  any  contract  was  made  by  the  plaintiff  with  the  de- 
fendant, it  was  but  for  one  room's  alteration."     And  in  this  case  the 
distinction  is  taken  between  variance  from  a  declaration  in  case  as 
for  the  tort  a*id  assumpsit  on  the  contract.     "  You  have  not,"  said 
Lord  Hardwicke,  "  declared  on  any  general  custom  of  the  realm  that 
workmen  are  bound  to  do  what  they  undertake  in  a  workmanlike 
manner,  nor  as  the  declarations  are  against  a  smith  for  pricking  a 
horse  in  shoeing  him,  but  you  have  declared  upon  a  special  contract; 
and  therefore  you  ought  to   prove  the   contract  as  laid."     That  is 
a  distinction  which  was  very  much  considered  by  Parker,  C.  J.,  in 
Jones  V.  Givin,   Gilb.   Gas.  in  Law  and  Equity,  185,  p.  228,  229. 
The  chief  justice  supposes  a  declaration  in  malicious  prosecution,  to 
allege,   among    other    things,   that    the    defendant   was    acquitted, 
whereas,  though  all  the  malice  and  danger  be  shown,  it  turns  out 
that  he  was  not  acquitted.     He  then  adds,  "  There  is  a  diversity  be- 
tween  actions  on  contracts  and  on  torts.    In  actions  on  contracts,  the 
plaintiff  must  prove  it  as  he  has  laid  it;  but  upon  a  tort,  which  is 
often  aggravated  with  many  particulars,  it  is  not  necessary  to  prove 
his  whole  case ;  but  though  he  fails  in  many  of  the  particulars,  yet  if 
he  proves  so  much  of  it  as  leaves  him  good  cause  of  action,  he  shall 
recover."     A  declaration  in  case  against  a  carrier  has  been  likened  to 
one  in  an  action  of  trover  in  respect  to  the  certainty  required.    Cham- 
berlain V.  Cooke,  2  Ventr.  78.     The  declaration  is  in  the  case  cited 
according  to  the  form  in  2  Chitty,  651,  simply  that  the  plaintiff  was 
possessed  of  the  goods,  that  he  delivered  them  to  the  defendant  to 
carry,  &c.,  and  that  the  defendant  lost  them  through   negligence, 
omitting  the  allegation  of  any  promise.     The  declaration  in  trover, 
as  is  well  known,  varies  from  that  but  in  the  manner  in  which  the 
defendant  came  into  possession  of  the  goods,  and  there .  you  allege 
the  finding  and  the  loss  of  as  many  articles  as  you  please;  and 
though  your  proof  touch  but  a  part,  you  recover  pro  tanto.     The 
analogy,  therefore,  probably  holds  good  throughout;  so  that  where 
the  case  is  at  all  doubtful  or  embarrassed  even  as  to  subject-matter, 
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the  action  should,  if  the  plaintiff  would  s^ecure  himself  from  injury 
by  variance,  be  for  the  tort.  It  is  not  necessary  to  say  any  thing  of 
the  additional  advantage  from  avoiding  -the  effect  of  non-joinder, 
which  was  much  considered  by  Savage,  C.  J.,  in  the  late  case  of  The 
Orange  Bank  v.  Brown,  3  Wend.  158.  That  case,  however,  shows 
the  form  of  the  declaration  when  for  the  tort,  and  is  also  very  valua- 
ble as  settling  the  plaintiff's  right  of  election  to  proceed  in  form  ex 
cptitractu  or  ex  delicto,  in  some  cases  where  it  seemed  to  have  been 
left  doubtful  by  the  former  authorities. 

On  another  point  raised,  looking  still  to  tiie  distinction  between 
assumpsit  and  case,  there  is  certainly  some  further  difficulty,  as  this 
cai:^e  stood  when  it  finally  went  to  the  jury.  I  have  shown  that  if 
this  action  would  lie  in  the  name  of  the  plaintiff's  for  the  trunk,  it 
must  be  in  respect  to  their  interest  in  it,  which  was  nothing.  So  of 
the  money,  they  must  show  such  an  interest  in  that  as  would  turn 
the  promise  made  to  Barnes,  into  one  directly  to  them.  To  work 
such  an  effect,  they  should  be  absolute  owners ;  and  Barnes  a  mere 
naked  servant  or  agent.  The  contract  is  an  implied  one,  and  always 
runs  to  the  ovyner :  in  this  case,  for  instance,  to  Martin  or  Barnes,  in 
respect  to  the  trunk,  and  to  the  plaintiff's  as  owners  of  the  money,  if 
they  were  so.  Dawes  v.  Peck,  8  T.  R.  330 ;  Savage,  C.  J.,  in  Orange 
Bank  v.  Brown,  3  Wend.  161.  And  I  take  them  to  have  been  own- 
ers of  the  money  as  this  case  stood  on  the  motion  for  a  nonsuit, 
which  was  rightly  denied.  Barnes  had  been  out  and  collected  the 
money  as  servant  or  agent,  and  held  it  as  such.  But  on  being  called 
again,  after  the  motion  had  been  denied,  he  stated  that  he  had  sep- 
arated the  money  in  question  from  the  general  mass  of  collections, 
and  remitted  the  balance  to  the  plaintiffs.  This  must  be  taken  to 
have  been  lawfully  done,  and  was  the  same  as  if  the  plaintiffs  had 
delivered  him  the  money ;  and  if  so,  the  question  might  have  been 
raised  whether  he  was  not  more  than  a  mere  agent ;  whether  he  was 
not  a  bailee  having  himself  an  interest  in  the  money  delivered  for 
such  purpose.  StiU  the  plaintiffs  might,  perhaps,  have  an  action  on 
the  case  in  respect  to  their  interest  in  the  reversion.  But  it  is  doubt- 
ful,  at  least,  whether  a  promise  to  carry  for  a  bailee  can  enure  to  the 
benefit  of  the  bailor.  This  would  have  raised  the  third  point  made 
by  the  defendants ;  but  we  cannot  decide  upon  such  a  state  of  things ; 
for  the  point  was  not  mentioned  after  Barnes  had  been  recalled,  and 
given  the  case  such  a  complexion.  Had  the  question  been  then 
raised,  it  might  have  been  explained  away,  if  there  be  any  thing  in  it, 
or  the  case  before  us  might  have  been  differently  framed. 

On  the  whole,  th?  case  comes  down  to  a  trivial  variance  in  point 
of  form.     The  judge  durected  the  jury  to  find  for  the  plaintiffs  merely 
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the  money  in  the  trunk  with  interest ;  and  it  was  not  denied  on  the 
argument,  that  the  verdict  was  confined  to  that.  No  injustice  has 
been  done,  and  so  far  as  vne  can  see,  none  could  have  been  done,  by 
the  mere  formal  addition  of  the  trunk  in  the  declaration,  and  in  effect 
thus  striking  it  out  on  the  trial.  In  such  a  case  there  is  no  doubt  of 
our  power  to  allow  an  amendment ;  and  I  think  it  is  our  duty  to  do 
so,  under  the  circumstances,  upon  easy  terms.  Hull  v.  Turner,  1 
Wend.  72,  is  in  point  as  to  our  power.  There  the  plaintiffs  declared 
on  a  warranty  that  a  set  of  bellows  should  blow  three  fires ;  the  proof 
was  of  a  warranty  to  blow  three  fires  for  one  year.  At  the  trial  I 
directed  a  verdict  for  the  plaintiffs  with  leave  to  move  an  amendment. 
He  did  move ;  but  for  some  reason,  (what  I  never  learned,)  this  caurt 
imposed  onerous  terms,  a  new  trial  and  payment  of  all  the  costs  of 
the  circuit  and  motion.  Looking  through  the  multitude  of  the  cases 
in  which  this  court  have  allowed  amendments  of  such  formal  slips, 
from  variances  in  pleading  written  documents,  now  sanctioned  by 
statute,  2  R.  S.  328,  §  99,  2d  ed.,  to  those  in  cases  even  of  torts,  — 
sometimes  on  more  and  sometimes  less  severe  conditions,  —  I  think 
parties  ought  to  be  told  that  when  a  motion  for  a  new  trial  rests 
solely  on  such  a  ground,  we  will  no  longer  listen  to  an  excuse  that 
the  party  did  not  come  prepared  for  a  trial  on  the  merits  because  he 
relied  on  a  variance.  This  is  the  only  possible  injury  he  can  suffer. 
I  admit  that  where  he  has  sworn  to  such  reliance,  and  the  loss  of  a 
defence  by  reason  of  it,  the  amendment  has  generally  been  made  on 
condition  that  the  plaintiffs  should  consent  to  a  new  trial.  Since 
Hull  V.  Turner,  this  court  in  Carpenter  v.  Payne,  10  Wend.  604,  al- 
lowed such  an  amendment  simply  on  vacating  the  verdict  without 
costs.  And  in  Oathout  v.  Ledings,  15  Wend.  410,  the  variance  was 
amended,  on  a  motion  for  a  new  trial,  without  any  terms  being  im- 
posed. An  amendment  was  also  allowed,  on  a  like  motion  for  a  new 
trial,  in  the  previous  case  of  Borst  v.  Griffin,  9  Wend.  311,  and  the 
court  refused  to  recognize  any  excuse  for  want  of  preparation,  be- 
cause the  party  relied  on  the  variance.  It  is  true  that  was  a  case 
within  the  statute,  and  Nelson,  J.,  said  if  such  an  excuse  were 
allowed,  the  statute  would  become  nugatory.  But  this  court  had 
gone  far  beyond  the  cases  provided  for  by  statute,  before  that  was 
passed ;  and  we  may  say  in  the  language  of  Nelson,  J.,  there,  if  such 
an  excuse  be  allowed,  the  law  and  practice  as  established  by  our  de- 
cisions would  become  nugatory.  Why  the  legislature  should  have 
stopped  with  clerical  variances  from  documental  proof,  and  descrip- 
tions of  property,  &c.,  the  least  excusable  of  any,  and  not  have  gone 
with  the  decisions  of  this  court  and  the  English  act  of  parliament,  to 
oral  matters,  many  times  the  most  difficult  of  all  to  describe  in  pleLd- 
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ing,  I  never  could  see.  But  it  is  enough  that  the  subject  stood  and 
still  stands  on  an  equitable  footing  without  the  statute. 

In  general,  I  should  feel  inclined  to  impose  some  terms,  by  way  of 
penalty  for  a  departure  from  correct  pleading;  and  perhaps  some- 
times put  the  party  to  a  special  motion,  that  we  might  hear  affidavits 
from  the  other  side.  But  in  this  case,  there  could  not  possibly  be 
any  mischief  to  explain.  An  article  of  trivial  value  in  declaring 
upon  a  mixed  oral  contract,  slips  into  the*  declaration.  The  only 
injury  it  could  do  was  to  charge  the  defendants  with  the  value ;  but 
that  is  obviated  by  dropping  it  on  the  trial.  Under  such  peculiar  cir- 
cumstances, I  think  the  plaintiffs  should  have  leave  to  amend  by 
striking  the  trunk  from  the  declaration. 

It  was  further  objected,  that  the  declaration  was  for  a  trunk  and 
goods  as  well  as  bank-bills.  The  second  count  was  for  a  trunk  and 
contents  simply.  The  only  contents  in  proof  were  the  money,  and 
there  was  no  proof  as  to  goods  on  the  trial.  There  was  no  variance 
as  to  the  property  except  in  adding  the  trunk.  But  the  plaintiffs  may 
so  amend  as  to  conform  their  declaration  throughout,  to  a  simple 
claim  for  the  bills. 

There  is  nothing  in  the  objection,  that  the  stipulation  to  convey 
Barnes  himself  was  parcel  of  the  contract  with  the  plaintiffs.  Clearly 
that  was  personal  to  Barnes.  Had  he  been  injured  by  the  defend- 
ants' carelessness,  he  might  himself  have  had  his  remedy  in  his  own 
name,  on  a  promise  to  carry  him  Safely.  The  contract  to  carry  a  pas- 
senger, is  different  and  distinct  from  that  to  carry  goods,  and  may,  I 
think,  be  set  forth  as  a  separate  contract.  The  obligation,  though 
very  severe,  is  yet  less  so  in  some  respects  than  that  for  the  carriage 
of  goods.  In  the  latter  case,  the  carrier  is  an  insurer  against  every 
thing  but  inevitable  accident.  In  the  former,  he  is  not  responsible  for 
accidents  where  all  reasonable  skill  and  diligence  has  been  employed. 
Story  on  Bailments,  379,  §  602.  To  be  sure,  there  may  be  a  con- 
tract with  a  master  to  carry  his  servant ;  but  in  ordinary  construction, 
where  a  man's  agent  is  out  on  business,  and  nothing  is  said  to  the 
contrary,  the  contracts  made  by  the  agent  for  his  transportation, 
stand  in  his  own  name  and  right.  The  principal  has  no  property  in 
his  agent,  or  the  master  in  his  servant,  (like  the  owner  of  a  slave,)  on 
which  the  law  would  necessarily  imply  a  promise  to  such  principal  or 
master  for  the  personal  safety,  &c.,  of  the  agent  or  servant.  Such 
implication  is  confined  to  the  case  of  a  vested  legal  interest,  a  prop- 
erty or  ownership  in  a  thing ;  and  has  never  been  carried  any  further. 
The  necessity  for  such  a  distinction,  however,  shows  still  further  that 
there  are  so  many  more  niceties  about  this  action  of  assumpsit,  than 
that  of  case-,  as  to  render  the  latter  decidedly  preferable. 
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In  my  opinion,  a  new  trial  should  be  denied  on  the  plaintiff  so 
amending  his  declaration  that  it  shall  be  in  assumpsit  on  a  contract 
to  carry  the  bank-bills  in  question  on  the  trial,  and  them  only. 

My  brethren  think  that  the  third  ground  of  the  motion  for  a  non- 
suit was  well  taken.  They  are  of  opinion  that  this  being  an  action 
of  assumpsit,  and  the  agreement  having  been  made  apparently  with 
Barnes  as  the  party  promisee,  the  law  will  not  imply  a  promise  to 
the  plaintiffs  that  the  money  should  be  carried  safely,  although  it  be- 
longed to  them ;  that  there  being  in  fact  but  one  consideration  paid, 
and  but  one  contract,  and  that  with  Barnes,  several  promises  cannot 
be  thus  raised  to  enure  several  ways,  one  to  the  plaintiffs  for  the  car- 
riage of  the  money,  and  another  to  Barnes  for  the  carriage  of  his 
trunk  and  person.  On  reflection,  I  concur  that  there  is  a  difficulty  in 
this  form  of  action,  at  least,  in  giving  such  an  effect  to  the  contract. 
This  view  is  fatal  to  the  action.  There  must  be  a  new  .trial ;  the 
costs  to  abide  the  event. 

JVew  trial  granted.^ 


1  The  rule  laid  down  in  this  case  in  re- 
gard to  the  liability  of  a  railway  company 
for  the  loss  of  goods  beyond  the  limits  of 
its  own  line,  is  the  same  which  prevails  in 
England.  The  question  was  first  pre- 
sented in  that  country,  in  the  case  of 
Musohamp  v.  The  Manchester  and  Pres- 
ton Junction  R.  Co.  2  Eng.  Kail.  Gas.  607. 
A  box  was  carried  to  a  station  of  the  de- 
fendants marked  for  transportation  to  a 
place  beyond  the  limits  of  their  line,  but 
on  the  line  of  a  road  connected  with  their 
own,  and  was  lost  after  it  had  passed  be- 
yond the  limits  of  their  road.  The  declara- 
tion alleged  a  contract  to  carry  to  the  place 
designated,  and  upon  the  trial  it  was  proved 
that  the  agent  of  the  company  who  re- 
ceived the  box,  upon  an  offer  of  payment 
of  the  pric/  of  carriage,  suggested  that 
payment  had  better  be  made  at  the  place 
of  delivery.  The  judge  charged  the  jury, 
"that  where  a  common  carrier  takes 
charge  of  a  parcel  directed  to  a  particular 
place,  and  docs  not  by  a  positive  agree- 
ment limit  his  responsibility  to  a  part  only 
of  the  distance,  that  is  prima  facie  evi- 
dence of  an  undertaking  to  carry  to  the 
place  to  which  it  is  directed,  although  that 
place  might  be  beyond  the  limits  of  his 
trade  as  a  carrier."     The  jury  found  for 


the  plaintifi",  and  upon  a  motion  for  a  new 
trial  for  misdirection,  the  court  of  ex- 
chequer held  the  ruling  to  be  correct,  and 
that  the  jury  were  justified  in  finding  their 
verdict.  The  liability  of  the  defendants 
was  determined  by  their  contract,  and  it 
was  for  the  jury  to  ascertain  the  nature 
and  extent  of  that  contract  as  a  matter-of- 
fact.  The  rule  thus  laid  down,  -was  af- 
firmed by  two  judges  of  the  Queen's 
Bench  in  Watson  i'.  The  Ambergate,  Not- 
tingham, &c.  R.  Co.  3  Eng.  Law  and  Eq. 
R.  497.  The  court  of  exchequer  again 
aflirmed  their  previous  decision  in  Scott- 
horn  V.  The  South  Staffordshire  R.  Co. 
18  Eng.  Law  and  Eq.  R.  553.  Baron  Al- 
derson  in  giving  his  opinion  says,  "  The 
whole  question  is,  what  was  the  contract 
between  the  parties?  and  that  actually 
amounts  to  a  question  of  fact"  See  also 
Wilson  V.  The  York  and  North  Midland, 
&c.  R.  Co.,  in  a  note  to  the  last-mentioned 
case. 

In  Crouch  v.  The  London  and  North- 
western R.  Co.  25  Eng.  Law  and  Eq.  E. 
287,  the  question  came  before  the  court 
of  common  pleas  in  a  new  aspect.  The 
plaintiff  sued  the  defendants  for  refusing 
to  carry  packed  parcels  from  London  to 
Sheffield  and'  Glasgow.     The  defendants' 


SUPREME   COURT  OF  NEW  YORK. 


479 


Weed  V.  Saratoga  and  Schenectady  Railroad  Company. 


road  extended  only  a  part  of  the  way 
from  London  to  the  respective  places,  but 
they  had  ai'rangemcnts  with  the  interme- 
diate companies,  so  that  cars  from  their 
road  passed  over  the  whole  distance,  with- 
out the  interference  of  the  other  compa- 
nies. The  defendants  were  in  the  habit  of 
receiving  packed  parcels  to  carry  to  Shef- 
field and  Glasgow,  and  they  had  agents 
in  those  places  to  distribute  the  parcels 
when  received.  The  defendants  refused 
to  receive  parcels  from  the  plaintiff  to 
carry  to  those  places,  though  they  offered 
to  carry  them  to  the  terminus  of  their 
line.  The  plaintiff  brought  an  action  for 
the  refusal,  and  the  defendants  contended 
that  they  were  not  bound,  as  common  car- 
riers, to  carry  beyond  the  limits  of  their 
own  line.  But  the  court  held  that,  Mke 
natural  persons,  railway  companies  were 
bound  to  discharge  the  duties,  of  the  char- 
acter which  they  assumed,  and  if  they  held 
themselves  out  as  carriers  to  a  place  be- 
yond their  line,  they  were  liable  for  refus- 
ing to  carry. 

The  English  courts  have  thus  refused  to 
consider  the  liabilities  of  railway  compa- 
nies, as  being  in  any  way  limited  to  the 
line  of  their  road,  but  hold  them  liable 
upon  their  contracts,  which  are  to  be  as- 
certained by  the  verdict  of  a  jury. 

In  this  country  there  has  not  been  the 
same  uniformity  in  the  decisions  as  in 
England.  The  above  case  of  Weed  v. 
The  Saratoga  and  Schenectady  R.  Co., 
was  decided  in  conformity  to  the  English 
decisions.  The  fact  of  a  contract  by  the 
defendants  to  carry  beyond  the  terminus 
of  their  own  road,  seems  to  have  been  as- 
sumed by  the  court,  at  the  trial,  as  the  basis 
of  the  instructions  to  the  jury,  that  they 
were  hable  for  the  loss,  and  upon  excep- 
tions to  the  charge,  the  instructions  were 
sustained.  It  does  not  appear  to  have  been 
the  intention  of  the  court  to  decide,  that 
from  the  delivery  of  the  baggage  to  be 
carried  to  a  place  beyond  their  line,  they 
were  conclusively  presumed  to  have  con- 
tracted to  carry  it  the  whole  distance. 

I»  St.  John  V.  Van  Sartwood,  25  Wend. 
660,  the  defendants  were  common  carriers 
from  New  York  to  Albany,  and  they  re- 


ceived a  box  from  the  plaintiffs  in  the  for- 
mer place  marked  for  Little  Falls,  a  place 
beyond  Albany,  for  which  they  gave  the  fol- 
lowing receipt:  "  Received  from  St.  John 
and  Tousey,  one  box  of  merchandise, 
marked  J.  Petrie,  Little  Falls,  Herkimer 
Co."  The  defendants  delivered  the  box 
to  the  master  of  a  canal  boat  at  Albany, 
to  be  carried  to  Little  Falls,  receiving  pay 
from  the  master  for  their  charges  for  car- 
riage from  New  York  to  Albany.  The 
box  was  lost,  and  the  plaintiffs  brought  an 
action,  alleging  a  contract  to  carry  to  Little 
Falls.  At  the  trial,  the  defendants  proved 
that  their  delivery  of  the  box  to  the  mas- 
ter of  a  canal  boat  at  Albany,  was  in  em!- 
cordance  with  the  usage  of  tow  boats  on 
the  Hudson,  but  they  did  not  prove  the 
usage  to  be  known  to  the  plaintiffs.  The 
plaintiffs  objected  to  the  admission  of  evi- 
dence of  the  usage,  unless  knowledge  of  it 
was  brought  home  to  them.  The  court 
charged  the  jury  that  there  was  no  evi- 
dence of  a  contract  to  carry  to  Little 
Falls ;  that  none  could  be  implied  from  the 
receipt;  and  that  the  known  usage  of 
trade  entered  into  and  formed  a  part  of 
the  contract.  Upon  exceptions  to  this' 
charge,  the  supreme  court  held  it  to 
be  wrong;  that  a  contract  to  carry  to 
Little  Falls  might  feiirly  be  inferred  from 
the  receipt,  though  its  meaning  might  per- 
haps be  restricted  by  proof  of  the  usage 
brought  to  the  knowledge  of  the  defend- 
ants. The  decision  in  effect  was,  that  the 
evidence  ought  to  have  been  left  to  the 
jury  with  instructions  to  find  whether 
there  was  in  fact  a  contract  to  carry  to  Lit- 
tle Falls.  The  case  was  carried  to  the 
court  of  errors,  where  the  decision  was 
reversed,  the  majority  of  that  court  hold- 
ing with  the  judge  at  the  trial,  that  the  re- 
ceipt could  not  be  construed  as  a  contract 
to  carry  the  whole  distance.  Whether  the 
construction  put  upon  the  receipt  by  the 
supreme  court,  or  that  of  the  court  of 
errors  was  the  true  one,  the  decision  leaves 
the  question  untouched  whether  a  railway 
company  which  contracts  to  carry  beyond 
its  own  line,  is  liable  for  a  loss  which  oc- 
curs upon  another  road,  but  within  the 
limits  of  its  contract.    See  6  Hill,  iS7. 
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That  the  courts  of  New  York  do  not  re- 
gard this  decision  as  restricting  the  com- 
mon law  liability  of  a  carrier  to  the  limits 
of  his  route  as  a  carrier,  when  he  has  con- 
tracted to  carry  further,  is  evident  from  the 
case  of  Wilcox  v.  Parmelee,  3  Sandford,  610. 
The  defendant  in  this  case  was  the  owner 
of  a  line  of  boats  running  between  Albany 
and  Buffalo,  and  he  entered  into  the  fol- 
lowing contract  with  the  plaintiff:  "I 
hereby  agree  to  forward  the  goods  of  Mr. 
A.  Wilcox  from  New  York  to  Fairport  for 
fifty-five  cents  by  vessel,  and  sixty-five 
cents  per  100  lbs.  by  steam  to  the  close  of 
the  present  season.  The  goods  marked 
steam,  to  go  by  steam,  all  other  goods  to 
be  shippeS  by  vessel  from  Buffalo."  A 
loss  occurred  between  Buffalo, and  Fair- 
port,  and  the  defendant  contended  that  his 
responsibility  as  a  carrier  ceased  at  Buf- 
falo. But  the  court  held  that  his  engage- 
ment was  to  cafry  the  goods  to  Fairport, 
and  that  the  natural  construction  of  the 
agreement  could  not  be  controlled  by  the 
fact  that  the  defendant's  business  as  a  car- 
rier, was  usually  confined  to  the  route  be- 
tween Buffalo  and  Albany. 

The  supreme  court  of  Massachusetts 
decided  in  Nutting  v.  The  Connecticut 
River  Railroad  Co.  1  Gray,  502,  that 
where  a  railway  company  receives  pay 
for  transportation  over  its  own  line  only, 
upon  merchandise  directed  to  a  place  be- 
yond the  terminus  of  its  road,  it  is  not 
liable  in  the  absence  of  a  special  contract, 
for  a  loss  beyond  the  limits  of  its  line. 
The  court  intimate,  that  under  a  special 
contract,  a  company  would  be  liable  for 
such  a  loss,  but  held  that  the  receipt  given 
in  that  case  did  not  amount  to  such  an  un- 
dertaking. The  receipt  was  as  follows: 
"  Received  of  E.  Nutting,  for  transporta- 
tion to  New  York,'  nine  boxes,  &c.,  marked 


G.  T.  Hewlett,  146  Bowery  street.  New 
York."     See  also  Farmers  and  Mechanics 
Bank  v.  Champlain  Transportation  Co. 
18  Vermont,  140  ;  23  lb.  209.     Thus  far 
the   American  decisions  differ  from  the 
English  only  in  the  presumption  which 
arises  upon  proof  of  the  delivery  of  goods 
to  a  company  directed  to  a  place  beyond 
the  limits  of  its  road,  the  English  courts 
holding  that  a  legal  presumption  of  liabil- 
ity arises  in  such  case,  unless  there  is  a 
special    limitation,  while    the    American 
courts  hold  that  there  is  no  presiunption 
of  liability,  unless  there  is  a  special  .con- 
tract.    But  the   supreme   court  of  Con- 
necticut recently  decided  in  the  case  of 
Hood  V.  The  New  York  and  New  Haven 
R.  Co.  22  Connecticut,  1  and  502,  that  no 
liability  would  exist  even  in  the  case  of  a 
special  contract,  on  the  ground  that  such 
an  undertaking  would  be  void  as  being 
ultra  vires,  a  company  having  no  power,  in 
the  opinion  of  that  court,  to  undertake  to 
act  as  carriers  beyond  the  limits  of  its  own 
line.    This  decision  is  in  direct  conflict 
with'  the  English  decisions,  and  especially 
with  that  of  Crouch  v.  The  London  and 
North-western  R.  Co.  25  Eng.  Law  and 
Eq.  R.  287.    The  court  also  held,  in  direct 
opposition  to  the  above  case  of  Weed  v. 
The   Saratoga  and   Schenectady  R.  Co., 
that  a  company  is  not  estopped  from  set- 
ting up  the  invalidity  of  such  a  contract. 
It  does  not  appear  from  the  case  whether 
the  laws  of  Connecticut  provide  as  the 
laws  of  some  of  the  States  do,  that  one 
company  shall  have  a  right  to  enter  with 
its  cars  and  pass  over  connecting  roads 
with  freight  and  passengers,  in  which  cas^ 
it  would  seem  difficult  to  hold  that  a  com- 
pany has  no  implied  right  to  enter  into  a 
contract  to  act  as  a  carrier  beyond  its  own 
road. 
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The  Utica  and  Schenectady  Railroad  Company  v.  Bbinckebhoff.^ 

New  York,  May,  1839. 

A^eement  for  Location  of  Road — Consideration — Mutual  Promise. 

Where  it  was  alleged  in  a  declaration  that  an  agreement  was  entered  into  between  a  railroad 
company  and  an  individual,  by  which  the  latter  stipulated,  that  if  the  former  would  locate 
their  road  and  terminate  it  at  a  certain  place,  and  should  require  certain  lands  in  the  vicin- 
ity of  such  termination  for  the  purposes  of  the  road,  that  he  would  pay  the  damages 
which  should  be  appraised  to  the  owners  of  the  lands ;  and  the  plaintiffs  then  proceeded 
to  aver  that  the  agreement  being  so  made,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  consid- 
eration thereof,  and  that  the  plaintiffs  had  promised  to  perform  on  their  part,  the  defend- 
ant promised  to  perform  on  his  part :  It  was  held,  that  the  promise  of  the  individual  was 
not  binding,  inasmuch  as  by  the  agreement  no  obligation  was  incurred  on  the  part  of  the 

■  company,  and  that  the  promise  of  the  company  set  forth  as  made  subsequent  to  the 
agreement,  was  not  a  sufiicient  consideration  to  sustain  the  promise  of  the  defendant. 

Dbmderer  to  declaration.  The  plaintiffs  declared  against  the  de- 
fendant Elizabeth  Brinckerhoff,  that  by  a  certain  agreement  made  in 
■writing  between  the  plaintiffs  and  the  defendant,  on,  &c.,  at,  &c.,  it 
was  stipulated,  that  if  the  plaintiffs  should  locate  their  road  on  Water 
street,  terminating  at  the  square  at  the  lower  end  of  Genesee  street 
in  Utica,  and  should  require  for  the  purposes  of  their  road  certain 
lands  in  the  vicinity  of  such  square,  (particularly  describing  them,) 
that  the  defendant  in  consideration  of  the  benefits  which  she  would 
derive  from  such  location,  would  pay  such  sum  as  the  said  lands 
should  be  appraised  at,  in  case  the  same  should  be  taken  by  the 
plaintiffs  for  the  purposes  aforesaid,  and  should  be  appraised  according 
to  the  act  incorporating  the  company,  as  soon  as  such  appraisal  should 
be  duly  confirmed.  The  plaintiffs  then  proceed  as  follows :  "  And 
the  said  agreement  being  so  made  as  aforesaid,  afterwards,  namely, 
on  the  day  and  year  aforesaid,  and  at  the  place  aforesaid,  in  con- 
sideration thereof,  and  that  the  said  plaintiffs  at  the  special  instance 
and  request  of  the  said  defendant,  had  then  and  there  undertaken 
and  faithfully  promised  the  said  defendant  to  perform  and  fulfil  the 
said  agreement  in  all  things  on  their  part  to  be  performed  and  ful- 
filled, the  said  defendant  ■  undertook  and  then  and  there  faithfully 
promised  the  said  plaintiffs,  to  perform  and  fulfil  the  said  agreement 
in  all  things  on  her  part  to  be  performed  and  fulfilled."  The  plain- 
tiffs then  aver  general  performance  on  thek  part,  and  that  afterwards,. 
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namely,  on,  &c.,  at,  &c.,  thpy  did  duly  locate  their  road  at  the  place 
designated  in  the  agreement ;  that  they  required  for  the  purposes  of 
their  road  the  lands  in  the  agreement  described,  and  took  the  same 
for  the  purpose's  aforesaid,  and  although  the  lands  were  appraised  ac- 
cording to  the'act  incorporating  the  company  at  the  sum  of  $7,590, 
and  although  the  appraisal  was  afterwards,  namely,  on,  &c.,  at,  &c., 
duly  confirmed,  of  all  which  the  defendant  had  notice,  yet,  the  de- 
fendant had  not  paid,  &c.  There  was  a  second  count  substantially 
like  the  first,  except  that  it  set  forth  in  detail  the  lands  taken  and  the 
proceedings  had  for  the  appraisement  of  the  same.  The  defendant 
demurred  to  each  count,  assigning  as  special  causes  of  demurrer  to 
the  first  count,  that  no  consideration  for  the  agreement  of  the  defend- 
ant was  shown,  nor  was  it  averred  that  there  had  been  a  legal  ap- 
praisement of  the  lands ;  and  to  the  second  count,  1.  No  considera- 
tion was  averred.  2.  It  was  not  averred  that  an  appraisement  was 
necessary ;  and  3.  It  was  not  shown  that  the  defendant  had  notice 
of  the  appointment  of  appraisers,  or  of  their  meetings,  &c.  The 
plaintiffs  joined  in  demurrer. 

S.  Stevens,  for  the  defendant. 

M.  T.  Reynolds,  for  the  plaintiffs. 

By  the  court,  Nelson,  C.  J.  The  difficulty  in  sustaining  this  action 
is,  that  no  consideration  appears  for  the  undertaking  of  the  defend- 
ant. The  written  instrument  is  hut  a  simple  proposition,  and  no 
averment  that  it  was  acceded  to  by  the  plaintiffs.  The  fact  that  they 
afterwards  located  the  road  agreeably  to  the  terms  of  the  proposition 
is,  of  itself,  nothing ;  it  should  have  appeared  that  they  had  agreed 
with  the  defendant,  thus  to  locate  it  as  a  consideration  for  the  prom- 
ise. The  promise  of  each  must  be  concurrent  and  obligatory  at  the 
same  time  to  render  either  binding,  and  should  be  so  stated  in  the 
declaration.  1  Caines,  585 ;  4  Johns.  R.  235 ;  7  lb.  87 ;  3  T.  R.  148, 
653;  9  Wend.  336. 

This  case  was  not  unlike  Burnet  v.  Biscoe,  4  Johns.  R.  235,  and 
Cooke  V.  Oxley,  3  T.  R.  653.  In  the  first  the  defendant  made-  an 
agreement  with  the  plaintiff  on  the  20th  February,  by  which  she 
agreed  to  give  him  the  refusal  of  her  farm  for  two  years,  from  the  1st 
April  following,  on  certain  terms  specified.  The  plaintiff  averred 
that  on  the  1st  April  he  performed  the  agreement,  &c.  On  demurrer,' 
the.  court  say,  there  was  no  consideration  stated,  — that  though  the 
defendant  agreed  to  give  the  refusal  of  the  farm,  the  plaintiff  did  not 
agree  to  take  it,  — that  there  was  no  promise  on  his  part  for  the 
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promise  of  the  defendant,  nor  any  money  paid,  or  other  valuable 
consideration  given.  The  other  case  is,  if  possible,  still  stronger. 
There  the  defendant  agreed  to  give  the  plaintiff"  till  four  o'clock,  p.,m., 
to  agree  to  the  proposal,  and  the  declaration  averred  that  he  did  agree 
and  gave  notice  before  the  hour,  —  still  the  judgment  vsras  arrested. 
At  the  time  of  entering  into  the  contract,  the  engagement  was  con- 
sidered all  on  one  side,  —  and  it  did  n6t  appear  that  the  parties  came 
to  any  subsequent  agreement. 

The  pleader  in  the  cause  before  us,  assumes  that  the  instrument 
was  obligatory  on  both  parties-  on  the  4th  August,  when  it  was  exe- 
cuted by  the  defendant,  and  upon  the  strength  of  the  legal  liability 
arising  thereupon  alleges,  as  usual,  mutual  promises  by  the  parties  to 
fulfil  and  perform  the  aforesaid  agreement.  Where  this  legal  liability 
arises  from  the  contract  as  set  forth,  it  is  sufficient  to  state  it  without 
alleging  formally  that  the  defendant  promised.  1  Chitty's  PI.  299; 
2  N.  R.  62.  And  it  is  equally  clear,  if  none  appears,  the  super  se 
assumpsit  will  not  help  the  count.  Without  the  legal  liability,  the 
promise  fails. 

The  radical  vice  in  the  pleading  is,  that  the  agreement,  and  the 
undertaking  and  promise  of  the  plaintiffs  to  perform  it,  which  they 
set  forth  as  the  sole  consideration  for  the  promise  of  the  defendant, 
amounts  to  nothing,  as  the  agreement  is  not  binding  upon  them,  —  it 
is  an  agreement  only  upon  one  side. 

The  other  objections  I  am  inclined  to  think  untenable.  The  ap- 
praisal referred  to,  was  to  be  made  agreeably  to  the  act  of  incorpora- 
tion in  such  cases  provided. 

Judgment  for  defendcmt. 
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Crocker  and  Williams  v.  Cbane.^ 

New  Tort,  May,  1839. 

Subscription  for  Stock —  Commissioners  —  Powers  and  Duties  —  Pay- 
ment of  Subscription  by  Check  —  Effect  of  Fraud  by  Commis- 
sioner. 

Where  an  act  of  incorporation  of  a  railroad  company,  appoints  a  certain  number  of  com- 
missioners to  open  books  to  receive  subscriptions  to  the  capital  stock  of  the  corporation, 
and  to  distribute  the  stock  among  the  several  subscribers  in  such  manner  as  they  shall 
deem  most  conducive  to  the  interests  of  the  corporation,  making  no  provision  that  a  ma- 
jority shall  constitute  a  quorum  for  the  discharge  of  the  duties  intrusted  to  them,  all 
must  be  present  to  hear  and  consult  when  they  come  to  distribute  the  stock,  although  a 
majority  are  competent  to  decide.  In  the  distribution  of  the  stock  they  act  judicially ; 
not  so  as  to  receiving  subscriptions,  in  respect  to  which  they  act  only  ministerially,  and  it 
is  not  necessary  for  that  purpose  that  even  a  majority  should  be  present. 

The  commissioners  are  not  authorized  in  such  case  to  receive  the  checks  of  the  subscribers, 
in  payment  of  the  sum  required  to  be  paid  at  the  time  of  subscription ;  specie  or  its  equiv- 
alent current  bills  of  specie-paying  banks  must  be  demanded.  Whether  payments  in 
checks  are  a  compliance  with  the  statute,  is  a  question  of  law,  and  not  of  fact,  to  be  sub- 
mitted to  a  jury. 

A  distribution  of  stock  by  commissioners,  not  sufficient  in  number  to  constitute  a  legal 
board,  is  coram  rum  judice  and  void ;  and  a  check,  note,  or  other  instrument,  given  for  the 
payment  of  the  first  instalment  of  stock  subscribed  for,  is  void  for  the  want  of  considera- 
tion. 

A  fraud  practised  by  one  of  the  commissioners  upon  his  co-commissioners,  and  upon  a  por- 
tion of  the  subscribers  in  the  distribution  of  the  stock,  cannot  be  set  up  by  a  subscriber 
to  vitiate  the  proceedings  of  the  commissioners,  the  subscriber  gmad  the  proceedings,  is 
deemed  a  party  to  the  adjudication ;  strangers  may  impeach  a  covinous  judgment,  but  not 
parties. 

Where  a  statute  declares  that  "  A.  B.  and  C.  and  such  other  persons  as  shall  hereafter  be- 
come stockholders  of  said  company,  are  hereby  constituted  a  body  corporate  and  politic 
by  the  name  of,  &c.,"  no  corporation  exists  if  there  be  no  stock  distributed :  the  distribu- 
tion of  the  stock,  is  a  condition  precedent  to  the  existence  of  the  corporation. 

In  the  construction  of  a  statute,  if  the  meaning  of  the  legislature  be  manifest,  the  intention 
will  be  carried  into  effect,  although  apt  words  are  not  used  in  the  act. 

This  was  an  action  of  assumpsit,  tried  at  the  Chatauque  circuit  in 
July,  1837,  before  the  Hon.  Addison  Gardner,  then  one  of  the  circuit 
judges. 

The  suit  was  brought  on  a  check  drawn  by  the  defendant,  in  July, 
1836,  on  the  Commercial  Bank  of  Buffalo,  for  $2,002,  payable  to  the 
order  of  John  Z.  Saxton,  and  indorsed  by  him  and  five  other  persons. 
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On  the  trial  of  the  cause,  a  certificate  of,  a  notary  was  produced, 
stating,  that  on  12th  October,  1836,  the  check  was  presented  at  the 
bank  for  payment,  payment  refused,  and  notice  of  non-payment  sent 
by  mail  to  the  drawer  and  indorsers  at  Fredonia.  On  this  proof  the 
plaintiffs  rested.  A  nonsuit  was  moved  for  on  the  grounds :  1.  Of  a 
variance  between  the  check  produced,  it  having  six  indorsers,  and  the 
check  described  in  the  plaintiffs'  bill  of  particulars,  it  having  but  one 
indorser.  2.  That  it  did  not  appear  that  the  drawer  or  indorsers  of 
the  check  resided  at  Fredonia.  3.  That  the  check  was  not  presented 
in  due  time,  three  months  having  elapsed,  &c.  The  nonsuit  was  de- 
nied. The  defendant  then  entered  upon  his  defence,  and  produced 
testimony  in  support  of  the  facts  set  forth  in  the  notice  attached  to 
his  plea,  in  which  he  stated  in  substance,  that  he  would  prove  on  the 
trial  of  the  cause,  that  the  cjieck  in  question  was  given  by  him  on  his 
subscribing  for  one  hundred  and  forty-three  shares  of  stock  of  the 
Buffalo  and  Erie  Railroad  Company,  the  shares  being  fifty  dollars 
each,  and  the  act  incorporating  the  company  requiring  the  payment 
of  two  doUars  on  each  share  at  the  time  of  subscription,  and  that  the 
check  in  question  was  accordingly  given  and  received  in  payment ; 
that  at  the  time  the  commissioners  well  knew  that  the  defendant  had 
not  any  fiinds  in  bank,  that  it  was  understood  that  the  check  was  re- 
ceived wholly  on  the  credit  of  the  drawer  and  indorsers,  and  that  it 
should  not  be  presented  for  payment  until  after  the  expiration  of 
thirty  days ;  that  some  of  the  commissioners  appointed  to  receive 
subscriptions  for  and  make  distribution  of  stock,  acted  fraudulently 
in  the  premises  whereby  the  whole  proceeding  became  a  nullity ;  that 
four  of  the  individuals  appointed  commissioners  by  the  act  of  incor- 
poration, did  not  attend  and  were  not  present  at  the  receiving  of 
subscriptions,  for  stock,  or  in  the  distribution  of  stock^  and  that  the 
check  in  question  was  put  in  circulation  contrary  to  the  expressed 
directions  of  a  majority  of  the  commissioners  who  received  the  same, 
and  came  to  the  possession  of  the  plaintiffs  with  full  knowledge  of 
the  above  facts  and  circumstances.  The  evidence  in  relation  to  the 
worthlessness  of  his  check  produced  by  the  defendant  was  this :  the 
commissioners  had  received  from  some  of  the  subscribers  uncurrent 
bills,  and  although  one  of  their  number  offered  to  take  such  bills 
and  give  current  funds  therefor  in  thirty  days,  the  commissioners  pre- 
ferred to  take  the  checks  of  subscribers,  provided  they  were  well 
indorsed.  Three  of  the  commissioners  testified  that  it  was  under- 
stood at  the  time,  that  the  drawers  had  no  funds  in  the  banks  on 
which  they  drew ;  but  it  also  appeared  that  one  of  the  inducements 
•for  accepting  the  checks,  was  that  the  money  would  not  probably  be 
wanted  soon,  and  that  the  checks  would  not  immediately  be  pre- 

41* 
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sented.  The  evidence  in  relation  to  the' fraud  was  this :  There  were 
two  routes  contemplated  for  the  road,  one  by  the  way  of  Predonia, 
and  the  other  by  way  of  Dunkirk.  A  person  residing  at  Dunkirk, 
desirous  that  the  road  should  pass  through  that  place,  deposited  with 
one  of  the  commissioners  alarge  sum  of  money,  and  requested  him 
to  procure  subscribers  for  stock  for  his  benefit,  and  to  make  the  re- 
quired deposit  on  the  stock  being  subscribed  for.  The  commissioner 
procured  subscribers,  and  paid  out  about  $6,000  on  their  subscrip- 
tions. The  principal  in  this  transaction  also  subscribed  for  stock  in 
his  own  name.  On  the  distribution  of  the  stock,  none  was  allowed 
to  him,  a  majority  of  the  commissioners  in  the  exercise  of  their  dis- 
cretion intending  to  give  a  majority  of  the  stock  to  the  subscribers 
who  were  in  favor  of  the  Fredonia  route.  The  commissioner  who 
had  procured  subscribers  as  above,  advocated  the  giving  of  stock  to 
the  subscribers  in  favor  of  the  Dunkirk  route ;  his  colleagues  were 
ignorant  that  he  had  acted  as  the  agent  of  another  in  procuring  sub- 
scribers, and  in  the  finale  of  the  matter,  it  turned  out  that  the  sub- 
scribers who  preferred  the  Dunkirk  route,  had  obtained  a  majority  of . 
the  stock,  and  of  course  had  the  control  of  the  affairs  of  the  com- 
pany. When  the  result  was  known,  a  majority  of  the  commissioners 
protested,  and  directed  one  of  the  commissioners  who  had  charge  of 
the  checks  which  had  been  received,  not  to  put  them  into  circulation ; 
but  it  seems  that  directors  of  the  company  were  subsequently  ap' 
pointed,  and  that  the  check  in  question  got  into  circulation.  It  was 
admitted  by  the  plaintiffs  that  they  received  it  for  a  preexisting  debt, 
and  held  it  subject  to  the  same  equities  which  might  be  objected 
against  the  recovery  of  its  amount,  had  the  suit  been  brought  in  the 
name  of  the  railroad  company.  It  was  proved  that  the  making  of 
the  road  was  not  commenced  on  the  29th  day  of  July,  1836. 

The  counsel  for  the  defendant  requested  the  judge  to  charge  the 
jury :  1.  That  an  act  of  the  legislature  enacted  7th  May,  1836,  enti- 
tled "  An  Act  to  amend  the  act  entitled  An  Act  to  incorporate  the 
Buffalo  and  Erie  Railroad  Company,  passed  April  14, 1832,"  by  the 
first  section  of  which  the  time  for  commencing  the  road  is  extended* 
to  14th  April,  1838,  did  not  revive  the  act  of  1832  which  expressly- 
declared,  that  if  the  corporation  did  not  within  four  years  from  the 
passage  of  that  act  commence  the  road,  it  should  thenceforth  forever 
cease  and  the  act  be  null  and  void ;  and  consequently  there  being  no 
act  authorizing  the  organization  of  the  company,  the  check  was  void 
for  want  of  consideration.  To  which  the  judge  answered,  that  the 
act  of  1836  was  a  continuation  of  the  act  of  1832,  and  authorized 
the  organization  of  the  company. 

2.  The  judge  was  requested  to  charge,  that  as,  in  and  by  the  act 
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incorporating  the  company  and  the  act  amending  the  same,  seventeen 
persons  are  nominated  and  appointed  cofnmissioners  to  receive  sub- 
scriptions and  distribute  the  stock ;  and,  as  by  the  proof,  it  was  shown 
that  four  of  those  persons  did  not  appear  or  take  any  part  in  the  mat- 
ter, that  the  a.cts  of  any  number  of  the  commissioners  less  than  the 
whole  were  void,  and  conferred  no  rights  upon  the  subscribers  to  the 
stock  of  the  company.  To  which  the  judge  answered,  that  the  com- 
missioners were  ministerial  officers,  and  as  the  discharge  of  their 
duties  did  not  involve  the  exercise  of  judicial  powers,  strictly  so 
called,  although  they  exercised  a  discretion  as  to  the  amount  and  the 
persons  to  whom  the  stock  should  be  distributed,  a  majority  could  act, 
and  a  concurrence  of  all  the  commissioners  was  not  necessary. 

3.  The  judge  was  requested  to  charge  that  the  commissioners, 
having  received  uncurrent  money  from  some,  and  checks  from  other 
subscribers  for  the  stock  of  the  company,  had  not  complied  with  the 
requirement  of  the  fourth  section  of  the  act  of  1832,  incorporating 
the  company,  which  declares  that  "  the  commissioners  shall  receive 
no  subscriptions,  unless  two  dollars  on  each  share  subscribed  be  paid 
at  the  time  of  subscription ; "  and  consequently,  the  check  in  ques- 
tion having  been. received  in  violation  of  the  statute,  it  was  void,  and 
the  defendant  acquired  no  right  to  any  of  the  stock  of  the  company. 
To  which  the  judge  answered,  that  this  was  a  question  of  fact  for 
the  jury ;  that  if  they  were  satisfied  that  the  checks  were  received  in 
the  ordinary  course  of  business  as  a  cash  payment,  without  an  agree- 
ment to  give  credit  to  the  subscribers,  it  would  be  sufficient  payment, 
within  the  terms  of  the  statute. 

4.  The  judge  was  requested  to  charge,  that  the  conduct  of  the 
commissioner,  in  procuring  subscribers  to  promote  the  views  of  the 
person  who  deposited  money  with  him,  and  his  subsequent  acts  in 
furtherance  of  the  same  object,  rendered  the  whole  proceedings  void, 
and  rescinded  the  contract  of  the  defendant.  To  which  the  judge 
answered,  that  although  the  conduct  of  the  commissioner  might  ren- 
der him  personally  responsible,  and  affect  the  title  of  those  for  whom 
he  obtained  stock,  still  it  did  not  invalidate  the  acts  of  the  other  com- 
missioners who,  for  aught  that  appeared,  acted  with  entire  good 
faith ;  that  it  was  the  intention  of  the  commissioners  that  the  defend- 
ant should  receive  the  fall  amount  of  his  subscription,  and  the  stock 
was  awarded  to  him  accordingly;  that  he  had  received  and  voted 
upon  it,  and  could  not  allege  in  defence  to  this  action  that  others 
were  defrauded,  or  that  he  would  have  realized  a  greater  advantage 
by  a  distribution  to  other  persons  than  those  for  whom  the  commis- 
sioner, whose  conduct  was  complained  of,  was  interested. 

The  jury,  under  the  decisions  thus  made,  found  a  verdict  for  the 
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plaintiffs  for  $2,107.11.  The  defendant  having  tendered  a  bill  of  ex- 
ceptions, which  was  duly  signed,  moved  for  a  new  trial.  The  cause 
was  argued  by 

A.  Taber  and  S.  Stevens,  for  the  defendant. 

M.  T.  Reynolds,  lot  the  plaintiffs. 

Points  made  and  argued  on  the  part  of  the  defendant:  — 

I.  The  plaintiffs  should  have  been  nonsuited :  1.  For  the  variance 
between  the  bill  of  particulars  and  the  proof  in  respect  to  the  num- 
ber of  indorsers ;  and  2.  For  want  of  evidence  that  the  notice  of  pro- 
test was  sent  to  the  place  of  residence  of  the  defendant. 

II.  The  act  of  1832,  by  its  own  terms,  became  void,  in  consequence 
of  the  construction  of  the  road  not  being  commenced  within  four 
years.  The  act  of  1836  does  not  profess  to  revive  it,  and  therefore  it 
was  not  revived ;  consequently,  the  whole  transaction  of  July,  1836, 
was  without  legal  authority,  and  void. 

III.  The  subscription  and  distribution  of  the  stock  was  void,  be- 
cause all  the  commissioners  did  not  unite  in  doing  the  acts  which 

"were  done.  When  power  is  conferred  by  statute  upon  several,  all 
must  meet,  though  a  majority  may  decide.  ■ 

IV.  The  check  in  question  was  void :  1.  It  was  taken  by  color  of 
law,  but  without  authority ;  and  2.  There  was  no  party  payee  who 
could  legally  receive  it. 

V.  The  check  was  void,  also,  because  taken  in  lieu  of  money  in 
direct  violation  of  the  statute.  It  gave  no  right  to  the  stock,  and 
was  wholly  without  consideration. 

VI.  The  fraud  practised  by  one  of  the  commissioners  upon  his  co- 
commissioners  and  upon  the  subscribers,  authorized  the  defendant  to 
rescind  his  subscription. 

VII.  The  turning  out  of  the  check  to  the  plaintiffs  in  payment  of 
the  private  debt  of  James  Van  Buren,  (probably  one  of  the  directors,) 
was  such  a  gross  misapplication  as  will  prevent  a  recovery  by  the 
plaintiffs. 

By  the  court,  Cowen,  J.  The  first  subdivision  of  the  plaintiff's  first 
point  does  not  arise.  The  declaration  and  bill  of  particulars  deliv- 
ered with  it,  are  not  set  out  in  the  bill  of  exceptions,  so  that  we  can 
judge  whether  there  was  a  variance,  or  not,  from  the  check  given  in 
evidence. 

As  to  the  second  subdivision  of  the  first  point,  the  notary's  certifi- 
cate is  not  set  forth.     Non  constat,  h-ai  it  was  well  on  its  face,  and 
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sufficient  to  prove  notice.  If  the  objection  mean  that  independent 
proof  should  have  been  given  that  the  notice  was  properly  directed, 
that  is  a  mistake.  The  certificate  is,  per  se,  primd  facie  sufficient 
evidence  that  it  was  properly  directed.     2  R.  S.  212,  §  46,  2d  ed. 

The  second  point  of  the  defendant  is  not  well  taken;  The  act  of 
1836  does  not  say  in  terms  that  the  first  act  shall  be  revived ;  but  it 
does  the  same  thing  by  implication.  The  first  act  had  expired  by  its 
own  provision,  because  the  road  had  not  been  commenced  within 
four  years.  The  last  act  declares  that  the  time  shall  be  extended,  and 
then  professes  to  amend  the  former  act,  and  repeal  parts  of  it.  The 
meaning  of  the  legislature  is  perfectly  plain ;  and  apt  words  are  not 
essential.    Dwarris  on  Statutes,  702,  703. 

As  to  the  defendant's  third  and  fourth  points,  the  receiving  of  sub- 
scriptions was  not  a  ministerial  act.  Any  one  had  a  right  to  sub- 
scribe and  pay  in  the  four  per  cent.  Such  an  act  might  be  allowed 
by  an  agent  or  deputy  appointed  by  the  commissioners,  or  by  one, 
without  authority  at  the  time ;  the  acts  being  afterwards  ratified  by 
the  board.  But  the  question  is  different  as  to  the  distribution  of 
stock.  The  fourth  section  provides,  that  "if  more  than  $650,000 
shall  have  been  subscribed,  they  (the  commissioners)  shall  distribute 
the  said  stock  among  the  several  subscribers,  in  such  manner  as  they 
shall  deem  most  conducive  to  the  interests  of  the  said  corporation." 
Statutes,  Session  of  1832,  p.  191.  Here,  it  appears  to  me,  is  a  judi- 
cial power  vested  in  the  commissioners ;  a  power  to  exercise  a  dis- 
cretion founded  on  such  considerations  as  may  appear  to  them  bene- 
ficial to  the  company's  interest.  These  may  be  various  and  impor- 
tant, while  the  decision  is,  in  its  nature,  beyond  the  reach  of  appeal. 
Walker  v.  Devereaux,  4  Paige,  229.  And  see  The  People  ex  rel. 
Case  V.  Collins,  19  Wend.  56,  60,  &c.  Then  it  has  long  been  per- 
fectly well  settled,  that  where  a  statute  constitutes  a  board  of  com- 
missioners or  other  officers  to  decide  any  matter,  but  makes  no  pro- 
vision.that  a  majority  shall  constitute  a  quorum,  all  must  be  present 
to  hear  and  consult,  though  a  majority  may  then  decide.  Ex  parte 
Rogers,  7  Cowen,  526,  529,  530,  and  the  cases  there  cited,  and  see 
note  {a).  The  statute,  2  R.  S.  458,  §  27,  2d  ed.,  was  passed  in  affirm- 
ance of  this  rule,  which  it  adopts  in  terms.'  The  rule  has  been  ap- 
pUed  to  ordinary  commissioners  of  highways,  Babcock  v.  Lamb,  1 
Cowen,  238,  and  a  statute  was  thought  necessary  to  qualifythe  rule 
in  this  case,  which  has  been  done  slightly,  by  1  R.  S.  520,  §  129, 

2d  edition. 

The  statute  in  question,  \  1,  provides  that  Heman  M'Clure,  Benja- 
min Walworth,  John  Crane,  and  such  other  persons  as  shaU  become 
stockholders  shall  constitute  the  corporation,  and  if  no  stock  was  dia- 
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tributed,  there  is  no  corporation.  The  objection  that  there  was  no 
party  payee  who  could  legally  receive  the  check,  is  unfounded  in  fact. 
Saxton  was  a  competent  payee.  But  the  awarding  and  distributing 
of  the  stock  by  the  proper  authority,  was  a  condition  precedent  to 
the  existence  of  the  corporation.  This  is  the  view  taken  by  the  pres- 
ent chancellor  in  Walker  v.  Devereaux,  4  Paige,  229,  upon  a  statute 
with  similar  provisions  as  to  the  mode  of  organization,  under  which 
the  Utica  and  Schenectady  Railroad  Company  was  constituted,  and 
which  view  I  am  satisfied  is  perfectly  sound.  The  distribution  being 
conducted  throughout  by  a  number  of  commissioners  not  sufficient  to 
constitute  a  legal  board,  was  coram  non  judice,  and  void.  It  follows 
that  there  never  was  any  corporation.  The  defendant  got  no  stock, 
and  all  consideration  for  the  check  has  failed.  See  also  the  reasoning 
of  Lansing,  Chancellor,  in  Jenkins  v.  Union  Turnpike  Co.  1  Caines' 
Cas.  in  Error,  94,  95. 

With  regard  to  the  fifth  point,  the  commissioners,  in  a  matter 
wherein  they  had  a  right  to  act,  received  uncurrent  money  and  'in- 
dorsed checks,  instead  of  cash  for  the  percentage,  required  by  the 
act  to  be  paid  at  the  time  of  the  subscription.  I  cannot  collect  from 
the  evidence  that  they  made  any  serious  stand  on  the  condition  that 
cash  should  be  paid.  By  cash  I  mean  specie,  or  its  equivalent  in 
current  bills  of  specie  paying  banks.  They  received  uncurrent  money 
for  a  while,  and  at  last  resolved  to  receive  checks,  lending  an  easy  ear 
to  the  presumption  urged  upon  them,  that  a  drawer  of  a  check  had 
current  funds  in  place.  I  cannot  feel  a  doubt  on  reading  the  evidence 
that  the  whole  was  a  mere  evasion  of  the  statute.  In  that  I  cer- 
tainly differ  from  the  jury  to  whom  the  question  was  left.  It  ought 
not  to  have  been  left  to  a  jury,  whether  knowingly  paying  and  receiv- 
ing uncurrent  money  was  a  compliance  with  the  mandate  of  the  leg- 
islature.  At  what  discount  the  money  stood,  does  not  appear.  It 
must,  I  think,  have  been  wretchedly  worthless,  to  have  been  uncur- 
rent amid  the  inflations  of  1836.  The  checks  were  received  mainly 
because  they  were  preferred  to  this  uncurrent  money.  There  was 
some  question  started  whether  the  drawers  had  funds,  those  very 
drawers  too  who  had,  it  seems,. nothing  but  uncurrent  money  to  pay. 
A  good  indorser  was  rei[uired ;  but  looking  at  the  whole  transaction, 
this  was  evidently  a  substitution  of  individual  credit  for  cash  pay- 
ment. Giving  time  of  payment  was  talked  of,  inasmuch  as  the 
money  would  not  be  wanted  for  immediate  use.  I  think  the  jury  fell 
into  a  plain  mistake  when,  under  the  charge  of  the  judge,  they  pro- 
nounced this  the  ordinary  course  of  receiving  checks,  to  effectuate  a 
cash  payment  Why  are  they  taken  as  cash  in  the  ordinary  course 
of  business?     Because  they  are  a  mere  transfer  of  money  which  a    . 
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man  has  at  his  banker's.  I  do  not  deny  that  receiving  an  occasional 
check  might  have  been  a  fair  substitute.  ,  But  checks  being  crowded 
on  the  commissioners  in  a  mass,  because  no  subscriber  had  any  thing 
^ut  uncurrent  money  to  pay,  is  another  matter.  The  commissioners 
might  as  -well  have  received  any  thing  else  which  an  accommodating 
construction  would  caU  an  equivalent  for  cash.  But  the  statute  did 
not  allow  a  mere  equivalent.  It  would  not,  for  instance,  have  recog- 
nized a  mqrtgage  or  stocks  as  a  payment,  of  whatever  value.  The 
commissioners  were  here  acting  ministerially,  and  if  they  have  not 
pursued  the  purposes  of  the  statute,  their  acts  cannot  be  sustained. 

I  am  therefore  strongly  inclined  to  the  opinion  that  the  check  in 
question  was  void,  as  contrary  to  the  policy  of  the  statute.  Nor  can 
there  be  any  doubt,  I  imagine,  that  the  contemplated  corporation,  if 
I  am  right  as  to  the  facts,  failed  of  going  into  existence,  for  want  of 
the  proper  payments  as  a  condition  precment.  Such  is  the  doctrine 
laid  down  by  Chancellor  Lansing  in  Jenkins  v.  Union  Turnpike  Co. 
1  Caines'  Cas.  in  Err.  94,  95,  and  recognized  by  this  court  in  Goshen 
Turnpike  Co.  v.  Hurtin,  9  Johns.  R.  217 ;  and  see  Highland  Turnpike 
Co.  V.  McKean,  11  lb.  98,  and  Dutchess  Cotton  Manufactory  v. 
Davis,  14  lb.  238.  These  cases  go  further.  Each  subscriber  must 
pay  as  a  condition  to  his  own  liability  attaching.  Payment  was  a 
requisite  which  the  commissioners  could  not  waive.  Starr  v.  Scott,  8 
Conn.  R.  483. 

As  to  this  sixth  point :  the  fraud  practised  by  one  of  the  commis- 
sioners was,  I  think,  properly  treated  by  the  judge  as  not  vitiating  the 
whoie  proceeding,  if  it  had  been  otherwise  regular.  He  deceived  his 
co-commissioners,  who  took  it  upon  them  to  distribute  the  stock.  In 
this  they  acted  judicially:  and  had  they  been  a  quorum,  their  judg- 
ment would  have  been  binding,  notwithstanding  the  fraud.  A  judg- 
ment is  sometimes  void  where  it  is  got  up  coUusi-aely,  and  with  a 
view  to  cheat  a  third  person,  who  has  no  chance  of  being  heard.  It 
is  then  void  in  respect  to  that  person,  who  may  impeach  it  in  a  col- 
lateral suit.  But  it  is  never  holden  void  as  to  a  party  who  has 
legal  notice  and  may  be  heard  to  contest  it,  even  though  the  judges 
and  party  complaining  may  be  defrauded  either  in  respect  to  the 
form  of  proceeding  or  the  merits.  The  party  injured  being  before  the 
court,  must  take  his  remedy  there  in  the  course  of  the  suit.  That  a 
stranger  may  impeach  a  covinous  or  collusive  judgment,  see  The 
Duchess  of  Kingston's  case,  passim,  11  St.  Tr.  198,  Hargr.  ed.,  and 
especially  p.  262.  But  that  a  party  or  privy  shall  not,  see  1  Phil.  Ev. 
7th  Lond.  ^d.  346 ;  Peck  v.  Woodbridge,  3  Day,  30 ;  and  note  (c)  to 
Doe,  dem.  Day  v.  Haddon,  3  Dougl.  312,  313.     Where,  in  a  proceed- 
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ing  like  that  now  in  question,  a  quorum  of  commissioners  assemble 
and  the  payments  are  regularly  made,  the  board  acquire  jurisdiction, 
and  the  subscribers  are  to  be  considered  as  parties  to  the  adjudication 
by  which  the  stock  is  distributed. 

The  objection  that  the  check  was  misapplied,  being  turned  out  by 
Van  Buren,  may  be  true ;  but  it  would  not  vitiate  it,  if  it  was  valid 
in  its  concoction,  or  if  it  became  valid  by  the  due  organization  of 
the  company.  In  such  an  event,  it  could  not  be  material  to  the 
defendant  in  what  name  the  collection  wa^  enforced.  He  would 
obtain  his  stock  and  pay  the  stipulated  compensation ;  and  the  direc- 
tors would  be  accountable  for  the  amount  of  the  check,  at  least  Van 
Buren  would  be,  if,  as  suggested,  he  was  one  of  them.  The  point, 
however,  does  not  appear  to  have  been  raised  at  the  trial. 

But  as  the  corporation  do  not  appear  to  have  been  organized,  there 
having  been  no  quorum  to  distribute  the  stdck;  and  as  the  receiving 
of  the  uncurrent  money  and  checks  was  in  fraud  of  the  statute,  the 
check  in  question  is  void,  both  as  wanting  a  consideration,  and  as  an 
act  which  violated  the  policy  of  the  law. 

New  trial  granted ;  costs  to  abide  the  event. 


The  Teot  Turnpike  and  Railroad  Company  v.  M'Chesney.^ 

New  York,  May,  1839. 

Forfeiture  of  Shares  for  Non-payment  of  Subscription — Cumulative 
Remedy  —  Notice  requiring  Payment. 

The  clause  in  an  act  of  incorporation  of  a  turnpike  or  a  railroad  company  authorizing  a 

forfeiture  of  stock  and  previous  payments  in  cases  of  non-payment  of  calls,  confers  a 

cumulative  remedy ;  and  does  not  deprive  the  company  of  the  right  to  proceed  by  action 

for  the  recovery  of  subscriptions. 
Nor  is  the  company  limited  to  the  remedy  by  forfeiture,  although  the  promise  be  expressed 

in  the  subscription  to  be  upon  pain  of  forfeitirig,  &c.,  and  consequently  the  plaintiffs  may 

declare  upon  such  contract  as  upon  an  absolute  promise. 
A  notice  requiring  payments  to  be  made  to  A.  B.,  residing  in  the  city  of  Troy,  is  prind 

Jade  a  sufBcient  compliance  with  the  requirement  of  the  statute  that  the  place  of  payment 

shall  be  designated  in  the  notice. 


1  21  Wendell's  Beports,  296. 
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An  agent  of  an  incorporated  company  may  receire  authority  to  act  for  his  principals,  other- 
wise than  by  a  formal  resolution ;  it  may  be  collected  from  circumstances. 

This  was  an  action  of  assumpsit,  tried  at  the  Rensselaer  circuit, 
in  October,  1835,  before  the  Hon.  James  Vanderpoel,  then  one  of  the 
circuit  judges. 

The  plaintiffs  were  incorporated  in  April,  1831,  with  power  to 
make  and  construct  a  turnpike-road  from  the  city  of  Troy  to  Ben- 
nington or  Pownal,  in  the  State  of  Vermont ;  and  also  to  make  and 
construct  a  single  or  double  railroad  from.  Troy  to  either  of  the  said 
towns.  The  capital  stock  to  be  $100,000,  to  be  divided  into  shares 
of  $100  each,  with  power  to  the  company  to  increase  the  stock  to 
$1,000,000.  Commissioners  were  appointed  by  the  act  to  receive 
subscriptions,  and  when  the  sum  of  $50,000  was  subscribed,  notice 
was  directed  to  be  given  for  the  election  of  directors,  who  were  au- 
thorized to  require  payments  of  the  sums  subscribed,  at  such  times 
and  in  such  proportions  as  they  should  see  fit,  under  the  penalty  of 
the  forfeiture  of  all  previous  payments  made  thereon ;  notice  of  the 
payments  required,  and  of  the  time  and  place  of  payment,  to  be  given 
in  a  public  newspaper  published  in  the  city  of  Troy.  The  defendant 
subscribed  for  five  shares  of  the  stock,  amounting  to  $500,  and  this  suit 
was  brought  against^him  for  calls  amounting  to  $320,.  which  he  had 
neglected  to  pay.  The  plaintiffs  produced  one  of  the  books  of  subscrip- 
tion, by  which  it  appeared  that  the  defendant  was  a  subscriber  for 
five  shares  of  the  stock  of  the  company.  The  engagement  was  to 
the  effect  that  the  subscribers  severally  promised  to  pay  to  the  com- 
pany $100  on  each  share  of  stock  set  opposite  their  respective  names : 
one  dollar  to  be  paid  immediately,  and  $99  in  such  sums  and  at  such 
times  and  places  as  the  company  should  require,  upon  pain  of  for- 
feiting to  the  company  all  previpus  payments  made  thereon.  The 
plaintiffs  proved  calls  for  payments,  amounting  in  the  whole  to  $64 
upon  each  share,  and  the  publication  of  notices  of  such  calls  requir- 
ing payments  to  be  made  to  certain  persons  named  in  the  notices,, 
residing  in  the  city  of  Troy,  in  the  city  of  New  York,  and  in  other 
places,  or  to  one  of  them.  Upon  this  evidence  the  plaintiffs  rested!,, 
and  the  defendant's  counsel  moved  for  a  nonsuit,  on  the  grounds :: 
1.  That  by  the  terms  of  the  subsqpption,  the  only  remedy  that  the- 
plaintiffs  had  was  a  forfeiture  of  previous  payments ;  and  2.  That  the 
places  of  payment  as  designated  in  the  notices  were  not  sufliciently 
definite ;  which  motion  was  overruled  by  the  judge. 

From  the  defence  set  up  it  appeared,  that  about  15th  June,  1831,. 
directors  were  appointed,  and  that  up  to  January,  1833,  it  was  con- 
templated to  construct  a  raikoad  instead  of  a  turnpike-road;  then, 
however,  the  idea  of  constructing  a  raikoad  was  abandoned,  and,  the- 
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directors  resolved  to  construct  a  macadamized  turnpike-road,  and  ap- 
pointed committees  to  negotiate  with  the  subscribers  to  the  stock, 
and  to  allow  them  to  withdraw  one  half  of  their  subscriptions  upon 
their  assuming  to  pay  the  residue-  as  calls  should  be  made.  After  ■ 
this,  namely,  in  the  early  part  of  March,  1833,  the  defendant  became 
a  subscriber  for  the  stock  held  by  him.  He  complained  that  »  num- 
ber of  the  subscribers  had  been  allowed  to  withdraw  their  subscrip- 
tions contrary  to  his  expectations ;  and  also  that  the  agent  of  the 
company  who  had  solicited  his  subscription  had  promised  to  release 
him  therefrom,  if  at  any  time  he  desired  it,  and  he  alleged  that  he 
had  made  such  request.  In  reference  to  these  allegations,  proof  was 
adduced  on  both  sides.  The  judge  charged  the  jury,  that  unless  they 
were  satisfied  that  the  defendant  was  fully  informed  of  all  the  cir- 
'  cumstanees  of  the  transaction  in  reference  to  the  road,  and  that  no 
fraudulent  representations  were  made  to  induce  him  to  subscribe, 
they  ought  to  find  a  verdict  in  his  favor ;  otherwise,  he  instructed 
them,  they  should  find  for  the  plaintiffs  the  amount  claimed.  The 
jury  found  for  the  plaintiffs.  In  the  progress  of  the  trial,  it  appeared 
that  the  agent  of  the  company  received  verbal  instructions  from  the 
directors  to  permit  such  subscribers  as  desired  to  do  so,  wholly  to 
withdraw  their  subscriptions,  and  that  such  instructions  were  given 
without  any  formal  resolution  adopted  by  the  directors  and  entered 
upon  their  minutes :  this  evidence  was  objected  to  by  the  defendant, 
and  overruled  by  the  judge.     The  defendant  moved  for  a  new  trial. 

H.  Z.  Hayner,  for  the  defendant,  insisted  that  a  new  trial  ought  to 
be  granted :  1.  Because  the  notice  of  the  place  where  the  payments 
were  to  be  made  was  insufficient.  ■  The  notice  required  the  payment 
to  be  made  to  A.  B.  of  the  city  of  Troy ;  it  should  have  been  that 
the  payment  should  be  made  at  Troy  to  A.  B.  According  to  the 
notice  the  defendant  could  be  relieved  only  by  a  personal  tender  to 
A.  B.  2.  There  was  a  variance  between  the  contract  declared  upon, 
and  that  produced  on  the  trial.  As  declajred  upon  it  was  an  absolute 
promise  to  pay,  subjecting  the  promisor  to  an  action  at  law,  whereas 
by  the  contract  produced,  the  only  remedy  of  the  plaintiffs  was  a  for- 
feiture of  previous  payments.  8.  The  undertaking  of  the  defendant 
was  not  a  note  under  the  statute,  and  the  plaintiffs. were  not  entitled 
to  recover  for  the  omission  to  set  forth  any  consideration  for  the 
promise.  4.  A  verbal  authority  to  the  agent  to  discharge  such  sub- 
scribers as  chose  to  be  discharged,  was  an  illegal  act ;  the  directors 
could  only  act  by  a  formal  resolution  entered  upon  their  minutes. 

H.  T.  Eddy,  for  the  plaintiffs. 
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By  the  court,  Nelson,  C.  J.  All  the  cases  in  this  court  fi:om  1 
Caines,  381,  to  14  Johns.  R.  238,  show  that  the  condition  of  forfeiture 
of  stock  and  all  previous  sums  paid,  for  non-payment  of  any  subse- 
quent instalment,  is  but  a  cumulative  remedy  given  to  the  company. 
See  19  Wend.  43.  The  general  act  passed  in  1807,  1  R.  L.  228, 
1  R.  S.  580,  relative  to  turnpike  companies,  as  well  as  the  act  respect- 
ing incorporations  for  manufacturing  purposes,  passed  in  1811,  1 
R.  L.  245,  3  R.  S.  221,  contain  clauses  nearly  verbatim  with  the  one 
in  this  charter,  and  under  which  several  of  the  decisions  were  made. 

It  is  true,  the  forfeiture  clause  is  here  carried  into  the  subscription 
papers ;  if  it  had  not  been  so  embodied,  the  rights  and  liabilities  of 
the  subscriber  would  have  depended  upon,  and  must  have  been  con- 
strued in  reference  to  the  act  of  incorporation  of  the  company ;  and 
the  effect  of  it  would  have  been  as  available  to  him  as  if  incorpo- 
rated into  his  contract.  I  cannot  think,  therefore,  that  this  circum- 
stance varies  the  question.  The  most  that  can  be  said  regarding  the 
uniform  construction  of  the  clause  is,  that  the  instrument  giving  the 
remedy  Vt  common  law,  contains  also  the  one  under  the  statute. 

This  view  answers  the  objection  of  variance  between  the  contract 
as  set  out  and  as  proved.  The  plaintiffs  had  a  right  to  count  as 
upon  an  absolute  promise. 

The  0:ct  of  incorporation  of  this  company.  Statutes,  sess.  of  1831, 
p.  232,  §  15,  provides  that  notice  shall  be  given,  among  other  things, 
"  of  the  place  and  time  "  when  and  where  payments  are  to  be  made. 
The  notices  published  designated  the  individuals  by  name,  and  the 
city  or  village  in  which  they  resided,  to  whom  the  payments  were  to 
be  made.  It  is  urged  that  the  place  is  too  indefinite.  The  notice 
was  thirty  days,  and  with  ordinary  diligence  there  could  have  been 
no  great  difficulty  in  finding  the  individual.  At  all  events,  I  think  if 
the  fiailure  of  payment  happened  on  this  account,  it  lay  upon  the 
defendant  to  give  some  evidence  of  it. 

It  is  also  urged  that  the  verbal  authority  given  to  the  agent  by  the 
directors  to  negotiate  with  the  subscribers,  and  relinquish  even  the 
whole  of  their  stock  if  insisted  upon,  after  the  company  had  deter- 
mined to  build  a  macadamized  turnpike-road  instead  of  a  railroad, 
was  nugatory;  not  being  a  corporate  act  of  the  body.  Such  is  un- 
doubtedly the  general  rule,  though  the  appointment  of  the  agent,  and 
the  extent  of  his  authority,  may  as  in  the  case  of  an  appointment  by 
a  natural  person,  be  established  by  circumstances.  14  Johns.  R.  118; 
4  Cowen,  645.  But  the  question  is  not  at  all  important  here;  be- 
cause, 1.  The  defendant  was  advised  of  the  direction  thus  given  in 
respect  to  the  previous  subscribers  before  he  subscribed ;  and  2.  Even, 
if  his  position  be  correct,  as  to  the  agent  in  this  case,  the  only  conse- 
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quence  would  be,  that  the  subscribers  are  still  liable,  which  cannot 
operate  to  his  prejudice.  If  it  be  said  the  directors  subsequently  rati- 
fied  the  act  erasing  their  names,  the  answer  is,  that  they  have  done 
no  more  than  the  defendant  was  advised  they  intended  to  do. 

Upon  the  whole,  under  the  charge  of  the  judge  at  the  trial,  and 
the  verdict  of  the  jury,  I  do  not  perceive  that  the  defendant  can  com- 
plain either  in  law  or  equity. 

New  trial  denied. 


The  Camden  and  Amboy  Railroad  and  Transportation  Company 

V.  Belknap.^ 

Utica,  Jaly,  1839. 

Common  Carriers  —  Liability  for  Personal  Baggage  left  in  charge  of 
Agents  —  Notice  that  Baggage  is  at  risk  of  Owners. 

Common  earners,  who  carry  passengers  and  their  baggage  as  ■well  as  merchandise,  are 
answerable  under  their  common  law  liability  for  the  baggage  of  passengers  left  at  their 
offices  in  charge  of  their  agents,  with  the  intention  of  proceeding  with  the  same  in  the 
next  train  of  cars,  steamboats,  or  other  conveyances  departing  from  the  place  where  the 
baggage  is  deposited. 

A  notice  of  "  all  baggage  at  the  risk  of  the  owners,"  is  no  protection  to  common  carriers. 

A  general  exception  to  a  charge  delivered  to  the  jnry,  does  not  bring  up  any  particular 
remark  made  by  the  judge,  or  any  omission  in  such  cliarge,  unless  the  attention  of  the 
judge  was  directed  to  the  point  at  the  time.  All  that  will  be  done  on  such  an  exception 
is,  that  the  general  bearing  of  the  charge  will  be  examined,  ai;id  if  that  is  not  plainly 
injurious,  or  if  in  any  legal  mode  of  putting  the  matter  the  verdict  must  necessarily  be 
the  same,  a  new  trial  will  not  be  granted,  although  the  charge  may  in  some  particulars  be 
erroneous. 

Error  from  the  superior  court  of  the  city  of  New  York.  Belknap 
brought  an  action  on  the  case  in  the  court  below  against  the  com- 
pany, as  common  carriers  between  New  York  and  Philadelphia,  for 
the  loss  of  his  baggage,  being  a  trunk  and  its  contents,  of  the  value 
of  $300.  The  defendants  pleaded  not  guilty.  On  the  trial  before 
Jones,  C.  J.,  it  appeared  that  the  company  had  two  offices  in  the  city 
of  New  York,  the  one  at  number  12,  and  the  other  at  number  14, 
Washington  street.  In  August,  1833,  the  plaintiff  with  his  family 
arrived  in  the  city  of  New  York,  in  the  steamboat  from  Hartford, 


1 21  Wendell's  Reports,  SSI. 


SUPREME  COURT  OP  NEW  YORK.        497 

Camden  and  Amboy  Kailroad  and  Transportation  Co.  v.  Belknap. 

Connecticut,  between  twelve  and  one  o'clock  in  the  day,  on  their 
way  to  Wilmington  in  the  State  of  Delaware.  The  plaintiff  imme- 
.diately  proceeded  to  the  office  (No.  12)  of  the  company,  for  the  pur- 
pose of  taking  passage  that  afternoon  for  Philadelphia  by  the  way  of 
Trenton,  but  was  told  by  Bliven,  a  clerk  and  porter  in  the  office,  that 
he  could  not  go  that  afternoon,  —  that  no  boat  left  to  go  by  the  way 
of  Trenton  until  the  next  morning  at  six  o'clock.  The  plaintiff,  in- 
tending to  go  in  the  next  morning  line,  asked  Bliven  if  his  baggage, 
consisting  of  three  trunks,  would  be  safe  in  the  office,  and  Bliven 
replied  that  it  would,  —  that  he  would  put  it  under  lock  and  key. 
The  plaintiff  requested  Bliven  to  do  so,  and  left  the  trunks  in  the 
office.  About  three  o'clock  in  the  afternoon  of  the  same  day,  the 
plaintiff  returned  to  the  office  and  found  the  trunks  standing  where 
he  had  left  them,  when  he  complained  that  they  had  not  been 
locked  up,  and  Bliven  replied  that  he  had  been  busy,  but  he  would 
do  it  immediately.  In  the  evening  the  plaintiff  went  again  to  the 
office  and  found  two  of  the  trunks  where  he  had  left  them,  —  neither 
of  them  having  been  locked  up,  —  the  third  trunk  was  missing. 
BUven  could  give  no  account  of  this  trunk,  but  said  he  supposed  it 
had  been  taken  away  by  mistake.  The  plaintiff  then  took  away  the 
two  renlaining  trunks,  and  afterwards  pursued  his  journey  by  another 
line  of  conveyance.  There  was  a  closet  in  the  office  where  it  was 
usual  to  lock  up  baggage.  Bliven,  who  was  sworn  for  the  defend- 
ants, had  no  recollection  of  having  seen  the  plaintiff  until  in  the  even- 
ing, when  it  was  discovered  that  one  of  the  trunks  was  lost.  He 
said  they  were  in  the  habit  of  locking  up  baggage  in  the  lock-up 
room  whenever  anybody  requested  it;  and  he  always  considered 
himself  bound  to  do  so  when  requested ;  that  both  deck  and  cabin 
passengers  were  in  the  habit  of  putting  their  baggage  in  that  office. 
He  was  satisfied  that  he  did  not  undertake  to  lock  up  the  plaintiff's 
baggage :  but  in  that  he  was  clearly  mistaken,  as  was  fully  proved 
by  two  witnesses.  Wyall,  a  public  porter,  testified  that  he  had  fre- 
quently carried  baggage  to  the  office  No.  12,  where  it  was  received 
and  locked  up,  —  that  there  is  always  a  man  at  the  office  to  receive 
baggage,  who  locks  it  up, — ■  that ,  they , are  in  the  habit  of  locking 
it  up. 

Ira  Bliss,  a  witness  for  the  defendants,  testified  that  lie  was  the 
agent  of  the  company  in  the  city  of  New  York :  that  the  office  at 
No.  12  is  only  for  the  accomrnodation  of  passengers  while  waiting 
for  the'boats,  and  the  other  is  the  transportation  office,  where  goods 
are  booked,  freight  paid,  and  receipts  given.  That  there  is  a  closet  in 
No.  12  for  the  convenience  of  passengers,  where  their  baggage  is 
locked  up  if  they  require  it;  thkt  Bliven  is  at  the  office  the  principal 

42* 


408  AMERICAN  RAILWAY  CASES. 


Camden  and  Amboy  Kailroad  and  Transportation  Co.  v.  Belknap. 


part  of  the  time,  and  has  charge  of  the  baggage ;  he  makes  entries 
at  the  office  and  receives  the  fare  from  the  deck  passengers,  but  not 
from  the  cabin  passengers,  who  pay  on  board ;  that  he  has  no  power 
to  make  contracts  of  any  kind.  The  witness  said  that  he  and  all  the 
agents  of  the  company  have  express  orders  to  malje  no  contracts  in 
relation  to  baggage ;  that  a  notification  in  large  characters,  "  all  bag- 
gage at  the  risk  of  the  owners,"  has  at  all  times  been  fijced  up  in  the 
office  and  on  board  the  boats,  and  has  been  inserted  in  all  the  com- 
pany's notices  in  the  public  papers ;  that  the  agents  have  no  power  to 
bind  the  company  for  baggage  in  opposition  to  the  notice ;  that  the 
,  passengers  have  free  access  to  the  baggage  and  full  control  over  it  in 
the  office,  —  it  is  delivered  to  them  whenever  they  ask  for  it,  —  that 
when  brought  to  the  boat  the  baggage  is  put  in  a  crate,  and  the  pas- 
sengers still  have  free  access  to  it. 

The  defendants  moved  for  a  nonsuit  on  the  ground,  1.  That  this 
was  a  contract  for  a  deposit  which  the  company  could  not  make  by 
their  charter ;  2.  That  they  could  make  no  such  contract  for  a  de- 
posit out  of  the  Statfe  of  New  Jersey ;  3.  That  the  plaintiff  was 
bound  to  prove  that  Bliven  was  the  authorized  agent  of  the  company 
to  make  such  contract ;  and  4.  That  if  Bliven  could  make  such  con- 
tract to  Vnd  the  company,  the  contract  as  proved  was  nudum  pactum, 
and  the  loss  Complained  of  proceeding  from  non-feasance,  the  action 
could  not  be  sustained.  The  chief  justice  overruled  the  motion,  and 
charged  the  jury  as  follows, —  "  that  the  defendant,  as  common  car- 
riers, if  they  received  the  plaintiff's  trunks  as  the  baggage  of  a  pas- 
senger to  be  carried  with  him  by  their  line,  would,  on  common  law 
principles,  be  answerable  for  the  loss  of  the  missing  trunk ;  but  that 
the  notice  limiting  their  liability,  if  it  reached  the  plaintiff  or  came  to 
his  knowledge,  controlled  the  coiftmon  law  rule,  and  protected  them 
from  responsibility,  unless  assumed  by  them  to  the  plaintiff  by  con- 
tract, or  unless  usage  and  the  permitt^  course  of  business  and  the 
practice  of  their  office  has  been  such  as  to  establish  that  office  in  the 
consideration  and  belief  of  passengers  and  others  having  intercourse 
and  dealings  with  it,  and  with  the  agents  and  servants  of  the  defend- 
ants conducting  it,  as  a  place  of  deposit  for  the  reception  of  the  bag- 
gage of  persons  intending  to  take  passage  by  their  line,  in  the  absence 
of  the  boat  and  until  her  arrival,  and  they,  the  defendants,  were 
chargeable  on  that  ground  with  the  custody  of  the  trunk  and  liable 
for  its  loss.  That  proof  of  the  actual  personal  knowledge  by  the 
passenger  of  the  notice  limiting  the  defendants'  common  law  liabiUty 
was  not  indispensably  necessary ;  the  circumstantial  evidence  might 
be  such,  as  to  supersede  the  necessity  of  positive  proof;  but  that  the 
circumstances  must  be  so  strong  and  conclusive  as  to  satisfy  the  jury, 
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and  leave  no  doubt  on  their  minds  that  there  was  no  positive  proof 
of  knowledge  by  this  plaintiff  of  the  notice,  but  that  there  was 
strong  circumstantial  evidence,  and  it  was  for  the  jury  to  judge  of 
its  sufficiency  to  satisfy  them ;  that  if  they  believed  from  the  evi- 
dence before  them  that  the  notice  was  known  to  the  plaintiff,  then 
the  defendants  would  be  protected  by  it  from  their  liability  as  carriers 
further  than  would  be  •  afterwards  stated  to  them ;  otherwise  they 
would  be  under  their  full  common  law  liability.  That  if  the  jury 
should  be  of'opinion  that  the  plaintiff  was  apprised  of  the  defend- 
ants' notice  limiting  their  liability,  the  next  inquiry  for  them  would 
be,  whether  the  defendants,  notwithstanding  their  protection  under 
Jhat  notice,  have  made,  themselves  responsible  for  the  loss  by  an 
.express  undertaking  for  the  safe-keeping  of  the  trunks,  or  by  any 
implied  engagement  or  obligation,  created  by  or  resulting  from  the 
course  of  their  business  as  carriers,  and  the  character  they  have 
allowed  to  be  stamped  upon  their  office  as  a  receiving  office  or  place 
of  deposit  for  the  baggage  of  passengers  to  go  by  their  line.  That 
the  plaintiff  insisted  that  the  defendants  wefe  bound  by  the  special 
contract  of  their  agent  to  take  charge  of  his  trunks  and  safely  keep 
them,  and  if  the  plaintiff's  witnesses  were  to  be  believed,  the  agent 
did,  though  he  denies  it,  enter  into  such  an  engagement  with  the 
plaintiflF.  But  there  was  no  sufficient  proof  of  his  authority  to  make 
such  a  contract  for  the  principals ;  that  on  the  contrary,  in  the  view 
taken  by  the  court  of  the  evidence,  he -was  not  only  not  authorized, 
but  expressly  forbidden  by  his  employers  to  enter  into  any  such  en- 
gagement ;  and  his  employment  as  an  agent  in  that  office  by  the 
defendants  did  not  appear  to  the  court  to  impart  to  him  that  author- 
ity. Such  an  agreement  by  him  with  the  plaintiff,  therefore,  if  made 
by  him,  did  not  appear  to  the  court  to  be  binding  upon  the  defend- 
ants. The  question  consequently  arose,  whether  the  defendants,  by 
the  permitted  course  of  their  business  as  carriers,  and  the  mode  of 
conducting  it  by  the  agents  at  the  office  in  question,  had  impressed 
upon  that  office  the  character  of  an  office  established  or  kept  by  them 
for  the  reception  of  the  baggage  of  passengers  intending  to  go  by 
their  line,  to  be  kept  by  them  until  it  could  be  taken  on  board  the 
boat?  and  if  this  question  is  answered  in  the  affirmative,  then 
whether  they  were  guilty  of  such  negligence  in  the  duty  which  de- 
volved upon  them  in  the  premises  as  to  render  them  fiable  for  the 
loss.  That  it  was  in  evidence  that  the  agents  and  servants  of  the 
defendants  did  receive  the  baggage  of  passengers  at  that  office  in  the 
absence  of  the  boat,  and  when  required  did  put  the  same  in  the  mner 
closet  and  lock  it  up,  without  any  notice,  explanation,  or  admonition 
at  the  time  that  the  same  was  to  be  otherwise  or  to  any  greater  ex- 
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tent  at  the  risk  of  the  owners  than  it  would  be  if  on  board  the  boat'; 
and  if  the  usage  and  practice  of  passengers  to  deposit,  and  of  the 
defendants'  agents  and  servants  to  receive  and  keep  baggage  intended 
for  transportation  with  the  passengers  by  their  line,  had  been  so  gen- 
eral, uniform,  and  long  continued,  as  to  cause  that  office  to  be  con- 
sidered and  regarded  as  the  receiving  office  or  place  of  deposit  estab- 
lished or  kept  by  the  direction  or  with  the  knowledge  of  the  defend- 
ants, for  the  reception  of  the  baggage  of  passengers  intending  to  go 
by  their  line,  and  applying  for  passage  in  the  absence  bf  the  boat,  to 
be  kept  by  the  defendants'  agent  and  servant,  and  locked  up  in  the 
inner  closet  if  required,  until  it  could  be  put  on  board  the  boat ;  and 
that  passengers  acting  upon  this  usage  and  the  presumption  and  un- 
derstanding on  their  part  that  the  baggage  so  left  was  to  be  in  the 
charge  of  the  defendants ;  and  if  the  jury  should  also  be  of  opinion 
that  the  neglect  to  place  the  baggage  of  the  plaintilf  in  the  inner 
closet  and  to  lock  it  up,  as  the  agent  was  requested  to  do  by  the 
plaintiff,  and  leaving  it  in  an  exposed  situation  in  the  outer  office, 
was  gross  negligence  ■  in  the  agents  or  servants  of  the  defendants, 
then  they  should  find  their  verdict  for  the  plaintiff,  otherwise  for  the 
defendants."  The  counsel  for  the  defendants  excepted  to  this  charge, 
and  the  jury  found  a  verdict  for  the  plaintiff  with  $300  damages. 
Judgment  having  been  entered  upon  the  verdict,  the  defendant  sued 
out  a  writ,  of  error. 

J.  Anthon,  for  the  plaintiff  in  error. 

S.  P.  Staples,  for  the  defendant  in  error. 

By  the  court,  Beonson,  J.  When  the  judge's  charge  is  not  con- 
fined to  a  brief  statement  of  the  points  o'f  law,  but  extends  to  a 
review  of  the  whole  case,  any  particular  remarli  which  may  be 
deemed  exceptionable  should  be  pointed  out  at  the  time.  The  judge 
will  thus  have  the  opportunity  of  explaining,  qualifying,  or  correcting 
what  he  has  said ;  and  if  he  refuse  to  do  so,  the  party  will  then  have 
a  pointed  exception,  upon  which  his  right  to  a  review  cannot  be  ques- 
tioned. So,  too,  where  the  judge  lays  down  a  number  of  legal  propo- 
sitions for  the  guidance  of  the  jury,  some  of  which  are  deemed 
objectionable,  the  party  should  specify  at  the  time  to  which  point  in 
particular  his  exception  is  intended  to  apply.  And  where  any  matter 
of  law  which  the  party  may  think  applicable  to  the  case,  has  been 
omitted  in  the  charge,  the  attention  of  the  judge  should  be  called  to 
that  fact,  and  he  should  be  requested  to  give  the  particular  instructioH* 
to  the  jmy.     Until  this  has  been  done  the  party  has  no' just  ground 
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for  complaint.  And  clearly,  a  general  exception  to  the  charge  deliv- 
ered, cannot  raise  any  question  about  a  mere  omission  to  say  some- 
thing more,  which  was  not  mentioned  on  the  trial. 

These  remarks  will  dispose  of  many  of  the  objections  which  have 
been  urged  against  this  judgment.  The  single,  general  exception 
which  was  taken  to  the  charge  by  the  defendants  below,  cannot  au- 
thorize a  critical  review  of  every  particular  remark  which  fell  from 
the  judge;  nor  will  it  warrant  us  in  reversing  the  judgment  because 
we  may  think  that  something  was  omitted,  which  might  very  prop- 
erly have  been  included  in  the  instructions  to  the  jury.  The  most  we 
can  do  on  such  an  exception,  is,  to  examine  the  general  bearing  of 
the  charge,  and  if  that  is  not  plainly  injurious  to  the  party  in  some 
matter  of  law,  the  judgment  must  be  affirmed. 

I.  But  if  the  particular  objections  which  have  been  urged  in  the 
argument  had  been  taken  on  the  trial,  I  should  not  think  it  necessary 
to  inquire  whether  every  part  of  the  charge  is  in  harmony  with  all 
the  rest,  and  with  the  law  ofilthe  land.  This  case  does  not  call  for 
such  a  review ;  for  on  the  facts  proved,  and  about  wiiich  there  was  no 
controversy  on  the  trial,  the  plaintiff  below  was,  I  think,  clearly  enti- 
tled to  the  jmdgment  which  has  been  rendered  in  his  favor.  Should 
it  be  conceded  that  the  charge  was  in  some  points  erroneous,  still,  if 
in  any  legal  mode  of  putting  the  matter  the  verdict  must  necessarily 
have  been  the  same,  the  judgment  ought  not  to  be  reversed. 

The  notice  which  the  defendants  had  given  that  they  would  not  be 
answerable  for  baggage,  was  of  no  legal  importance,  and  must  there- 
fore be  laid  out  of  the  case.  Hollister  v.  Nowlen,  and  Cole  v.  Good- 
win, 19  Wend.  234,  251.  We  may  also  disregard  all  that  was  said 
about  an  express  contract  for  the  safe-keeping  of  the  baggage,  and 
about  the  authority  of  Bliven,  or  any  other  agent  of  the  company  to 
^ake  such  a  contract.  The  facts  which  remain,  and  about  which 
there  was  not  a  particle  of  controversy,  on  the  trial,  are,  that  the  de- 
fendants were  common  carriers  between  New  York  and  Philadelphia, 
and  that  they  carried  passengers  and  their  baggage,  as  well  as  mer- 
chandise. In  conducting  this  business,  the  defendants,  either  for 
profit  or  convenience,  or  both,  kept  two  offices  in  the  city  of  New 
York ;  in  one  of  which  (at  No.  12  Washington  street)  they  were  in 
the  habit  of  receiving,  and  if  requested,  locking  up  the  baggage  of 
persons  intending  to  take  passage  in  the  next  boat  that  should  depart. 
The  plaintiff,  intending  to  proceed  on  his  journey  by  the  next  boat, 
delivered  his  baggage  at  this  office,  where  it  was  received  by  Bliven, 
the  defendants'  servant  or  agent,  with  full  knowledge  of  the  purpose 
for  which  it  was  delivered.  Now,  I  think  it  quite  clear  upon  this 
statement,  that  the  plaintiff's  trunks  were  in  the  possession  of  the 
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defendants,  as  common  carriers,  and  that  they  were  answerable,  in 
that  character,  for  the  safe-keeping  of  the  property.  The  trunk  was 
lost  before  the  departure  of  the  next  boat.  On  these  facts,  and 
independent  of  any  other  contract,  express  or  implied,  for  the  safe- 
keeping of  the  property,  and  without  regard  to  any  question  of  neg- 
ligence, the  judge  would  have  been  well  warranted  in  instructing  the 
jury  that  the  plaintiff  was  entitled  to  their  verdict.  The  defendants 
had  the  property  in  their  possession  as  common  carriers,  and  were 
answerable  at  all  events  for  the  loss,  unless  it  was  occasioned  by  the 
act  of  God,  public  enemies,  or  the  fraud  of  the  owner, —  neither  of 
which  was  pretended. 

The  case  was  tried  before  we  had  formally  refused  to  ingraft  upon 
our  code  the  modern  English  innovation  of  allowing  the  carrier  to 
limit  his  common  law  liability,  by  a  notice  brought  home  to  the 
employer.  Following  the  rule  which  for  a  time  prevailed  in  West- 
minster Hall,  the  learned  judge  instructed  the  jury,  that  the  notice 
which  the  defendants  had  given,  if  iffeame  to  the  plaintiff's  knowl- 
edge, would  protect  the  defendants  from  responsibility  as  common 
carriers.  The  judge  was  then  led  to  inquire  whether  the  defendants 
had  not  by  contract,  either  express  or  implied,  madi  themselves 
responsible  for  the  safe-keeping  of  the  baggage  in  the  office,  as  a 
place  of  deposit.  There  may,  perhaps,  be  some  difficulty  in  main- 
taining this  part  of  the  charge,  if  we  assume  that  the  judge  was . 
right  at  the  outset  on  the  doctrine  of  notice.  But  if  we  commence 
with  the  common  law  rule  of  liability,  the  regidue  of  the  charge  is  of 
no  importance.  Whether  right  or  wrong,  in  the  abstract,  no  injury 
has  been  done  to  the  defendants. 

Judgment  affirmed. 
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In  Chancery,  Novemher,  1831. 

Eminent  Domain  —  Constitutionality  of  Act  for  taking  Private  Prop- 
erty —  Mode  of  assessing  Damages  —  Franchise. 

Acts  authorizing  railroad  companies  to  take  private  property  for  the  purposes  of  the  road, 
upon  the  payment  of  a  fair  compensation,  are  constituti(3nal. 

The  mode  of  ascertaining  the  damages  of  the  owners  of  the  land  taken  for  the  road,  By 
commissioners  appointed  by  the  legislature  or  the  governor,  is  not  repugnant  to  the  con- 
stitution. 

The  provision  of  the  State  constitution  which  declares  that  the  right  of  the  trial  by  jury  in 
all  cases  in  which  it  has  heretofore  been  used  shall  remain  inviolate  forever,  relates  to  the 
trials  of  issues  of  fact  in  civil  and  criminal  cases  in  courts  of  justice. 

The  eminent  domain  remains  in  the  government,  or  jn  the  aggregate  body  of  the  people  in 
their  sovereign  capacity,  and  they  can  resume  the  possession  of  private  property,  not 
only  where  the  safety,  but  also  where  the  interest  or  even  the  convenience  of  the  State  is 
concerned ;  as  where  the  land  is  wanted  for  a  road,  canal,  or  other  public  improvement. 

The  only  restriction  upon  the  power  of  the  people  to  resume  the  possession  of  property  for 
the  purpose  of  an  internal  improvement,  in  which  the  public,  or  the  inhabitants  of  any 
particular  section  of  the  State,  as  citizens  merely,  have  an  interest,  is  that  the  property 
cannot  be  taken  for  such  public  use  without  just  compensation'  to  the  owner,  and  in  the 
mode  prescribed  by  law. 

It  belongs  to  the  legislature  to  detennine  whether  the  benefit  to  the  public  from  such  im- 
provement is  of  sufficient  importance  to  justify  their  exercise  of  the  right  of  eminent 
domain,  in  thus  interfering  with  the  private  rights  of  individuals. 

In  eases  of  public  improvements,  from  which  a  benefit  would  result  to  the  public,  this  right 
of  eminent  domain  may  be  exercised  either  directly  by  the  agents  of  the  government,  or 
through  the  medium  of  corporate  bodies,  or  by  means  of  individual  enterprise. 

Eailroads  are  public  improvements,  from  which  the  public  derive  a  benefit ;  and  the  legisla- 
ture can  appropriate  the  private  property  of  an  individual  for  the  purpose  of  such  im- 
provements, or  may  authorize  an  individual  or  a  corporation  thus  to  appropriate  it,  upon 
paying  a  just  compensation  to  the  owner  for  the  same. 

The  privilege  of  making  a  railroad  and  taking  tolls  thereon,  when  granted  to  an  individual 
or  a  company,  is  a  franchise.  The  public  have  an  interest  in  the  use  of  the  road,  and  the 
owners  of  the  franchise  are  liable  to  respond  in  damages,  if  they  refuse  to  transport  an 
individual  or  his  property  upon  such  road,  without  any  reasonable  excuse,  upon  being 
paid  the  usual  rate  of  fare. 

The  legislature  may  regulate  the  use  of  the  franchise  and  limit  the  amount  of  the  tolls, 
unless  they  have  deprived  themselves  of  that  power  by  a  legislative  contract  with  the 
owners  of  the  road.' 

The  sovereign  power  has  no  right  to  take  the  property  of  one  citizen  and  transfer  it  to 
another,  even  for  a  full  compensation,  where  the  public  interest  will  not  be  promoted 
thereby. 


1 3  Paige's  Reports,  45. 
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An  act  of  the  legislature  making  such  transfer  would  be  a  violation  of  the  contract  by  which 
the  land  was  granted  by  the  government,  and  repugnant  to  the  constitution  of  the  United 
States. 

Nov.  26.  —  This  was  an  application  on  the  part  of  the  complainant 
for  an  injunction,  to  restrain  the  defendants  from  entering  upon  or 
taking  possession  of  that  part  of  the  site  of  their  railroad  which  had 
been  laid  out  over  the  complainant's  premises.  The  bill  set  out  at 
length  the  act  of  the  16th  of  February,  1831,  incorporating  the  com- 
pany ;  and  showed  that  the  stock  of  the  company  had  been  subscribed 
and  the  company  organized  by  the  election  of  directors,  and  the  ap- 
pointment of  a  president^vice-president,  and  other  officers  and  agents, 
according  to  the  provisions  of  the  act  of  incorporation.  It  also  stated 
that  the  directors  of  the  company  had  caused  examinations  and  sur- 
veys to  be  made,  and  had  selected  and  certified  under  their  hands  and 
seals,  the  line,  course,  and  way  of  such  railroad  from  Saratoga 
Springs  to  the  city  of  Schenectady,  and  had  filed  such  certificates  in 
the  clerks'  offices  of  Saratoga  and  Scheaeciady  counties.  That  the 
line  of  the  road,  as  designated  and  recorded,  passed  through  and 
upon  a  lot  of  the  complainant,  of  which  he  was  seized  in  fee,  and 
included  a  strip  of  his  said  lot  about  80  rods  in  length,  and  from  40 
to  100  feet  in  breadth.  That  they  had  also  caused  the  value  of  the 
said  strip  of  land  to  be  appraised ;  had  deposited  the  amount  of  the 
appraisal  to  his  credit,  in  the  Mohawk  Bank;  and  had  given  hira 
notice  thereof.  That  all  the  actings  and  doings  of  the  company  had 
been  done  against  the  will  and  consent  of  the  complainant.  That 
the  road  was  laid  out  through  his  premises,  came  near  his  house  and 
out-buildings,  where  he  had  established  his  country  ■  residence^  and 
through  a  grove  of  pines  attached  to  the  same  as  a  part  of  his 
pleasure-grounds.  That  the  company  had  commenced  making  their 
road  upon  the  grounds  of  other  persons  adjacent  to  the  premises  of 
the  complainant,  against  the  consent  of  the  owners  of  such  grounds; 
and  that  he  was  also  informed  and  believed  that  they  claimed  the 
right,  and  intended  to  enter  upon  that  part  of  the  road  which  has 
been  laid  out  through  his  premises,  and  to  cut  through  the  grove  and 
excavate  the  grounds,  &c.,  unless  restrained  by  the  injunction  of^is 
court.  '-.        ;1 '  '  ^ 

On  the  part  of  the  defendants,  affidavits  and  other'  documents 
were  produced,  showing  that  the  road  had  been  regularly  laid  out 
according  to  the  provisions  of  the  act;  that  the  complainant  had  re- 
fused to  treat  with  them  relative  to  the  sale  of  that  part  of  his  prem- 
ises which  -^as  covered  by  the  location  of  the  road,  or  as  to  the  price; 
that  commissioners  had  been  appointed  by  the  governor  to  assess  the 
damages ;  that  such  damages  had  been  assessed,  after  due  notice  to 
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the  complainant,  and  had  been  deposited  in  the  bank  for  his  use,  as 
required  by  the  act ;  of  which  he  had  due  notice.  It  also  appeared 
by  the  affidavits  produced  on  the  part  of  the  defendants,  that  the 
making  of  the  railroad  would  be  a  great  'public  benefit ;  that  it  could 
not  be  laid  in  any  other  place  without  great  inconvenience  and  ex- 
pense ;  and  that  previous  to  the  laying  out  of  the  road,  the  complain- 
ant had  consented  to  have  it  laid  out  through  his  lands  at  the  place 
where  it  was  afterwards  laid,  or  at  any  other  place  west  of  his  barn ; 
but  that  he  had  retracted  that  consent  after  the  location  of  the  road 
had  been  determined  on  by  the  committee  of  the  company. 

A.  Van  Vechten,  for  the  complainant.  The  act,  so  far  as  it  au- 
thorizes the  Saratoga  and  Schenectady  Railroad  Company  to  take 
private  property  for  the  purposes  of  the  road  without  the  consent  of 
the  owner,  and  so  far  as  it  prescribes  the  mode  of  ascertaining  the 
damages  of  the  owners  of  the  land  taken  for  the  road,  is  unconstitu- 
tional and  void.  The  opinion  of  citizens  as  to  the  public  utility  of 
the  road  is  not  material  to  the  question  of  the  constitutionality  of 
the  act.  Is  this  road  such  a  public  improvement  as  to  bring  it  within 
the  constitutional  provision  which  authorizes  private  property  to  be 
taken  for  public  purposes,  upon  payment  of  a  just  compensation  to 
the  owner  ?  I  contend  that  it  is  not.  The  defendants  are  a  private 
corporation,  and  the  road,  when  made,  will  be  private  property ;  it 
will  not  be  for  public  use,  but  for  the  private  use  and  emolument  of 
the  company,  to  be  used  exclusively  by  its  own  carriages.  It  does 
not  follow,  that  because  this  company  is  authorized  to  establish,  a 
particular  mode  of  communication,  that  such  mode  of  communica- 
'  tion  is  of  course  a  public  improvement,  and  for  the  public  use. 
There  are  many  objects  beneficial  to  the  public,  such  as  manufactur- 
ing companies :  yet  no  one  will  contend  that  the  legislature  would! 
have  power  to  authorize  these  companies  to  take  private  property  for 
the  purposes  of  the  company.  A  law  authorizing  private  property 
to  be  taken  for  mill  sites,  as  has  been  done  in  some  of  the  States,, 
would  be  TMiconstitutional,  and  disregarded  by  the  supreme  court  of 
the  United  States.  A  good  boarding-house  at  the  Springs  is  a  great, 
accommodation  to  visitors  and  invalids ;  but  in  order  to  provide  such' 
a  house,  would  it  be  competent  for  the  legislature  to  authorize  a  cor* 
poration  or  an  individual  to  take  private  property  ? 

We  are  not  to  be  influenced  in  the  decision  of  this  question  by 
the  practice  of  other' States.  We  have  rights  under  our  own  consti- 
tution. That  other  States  disregard  private  rights,  will  not  justify 
bur  State  in  doing  the  same.  A  mill  is  very  beneficial  to  the  com- 
munity; more  so  than  a  railroad,  as  the  necessity  of  eating  is  greater; 
VOL.  II.  —  AM.  B.  OA.  43 


506  AMERICAN  RAILWAY   CASES. 

Beekman  v.  Saratoga  and  Schenectady  Railroad  Company. 

than  that  of  travelling  for  pleasure.  But  it  cannot  be  successfuJlJ- 
contended  that  the  legislature  could  authorize  a  miller  to  take  private 
property. for  the  uses  of  his  mill.  Upon  what  ground  can  this  road 
be  said  to  be  for  the  public  use  ?  Is  it  a  necessary  avenue  to  the 
Ballston  and  Saratoga  Springs  ?  Is  it  to  be  made  from  mere  motives 
of  benevolence,  in  aid  of  invalids  who  may  wish  to .  visit  these 
Springs  for  their  health  ?  It  appears  from  the  act  of  incorporation, 
that  the  road  is  to  be  made  for  private  emolument,  and  for  private  use ; 
that  the  object  is  to  aid  the  villages  of  Ballston  and  Saratoga,  and 
not  the  public  at  large.  This  road  is  not  like  a  turnpike  or  a  canal. 
Every  man  can  use  a  turnpike  with  his  own  horses  and,  carriages. 
He  can  travel  it  on  foot,  and  drive  his  cattle  on  it,  and  that  for  a  fixed 
compensation.  So  every  man  who  has  a  boat  may  use  it  on  a  canal. 
A  railroad  is  used  exclusively  by  the  compaiiy,  with  its  own  car- 
riages, horses,  and  engines,  and  for  its  own  private  profit,  and  the 
company  is  not  limited  in  its  charges.  The  farmers  cannot  carry 
their  produce  on  this  road.  And  the  road  cannot  increase  the  value 
of  the  land  through  which  it  passes ;  it  only  benefits  the  places  of 
termination.  The  grant  of  this  railroad  is  a  monopoly.  The  com- 
pany have  the  exclusive  use  of  it,  for  their  exclusive  benefit  Even 
if  it  should  benefit  the  sick,  and  those  who  wish  to  travel  rapidly,  this 
circumstance  does  not  constitute  such  a  public  use  as  is  intended  by 
the  constitution,  which  cautiously  guards  against  invasions  of  pri- 
vate property.  The  constitution  does  not  define  what  is  meant  by 
public  use ;  common  sense  must  be  the  expounder.  A  railroad  can- 
not be  deemed  a  highway,  because  passengers  and  goods  may  be 
conveyed  on  it  more  rapidly  than  on  ordinary  roads.  The  question 
whether  it  is  a  public  improvement  for  the  public  use,  should  be  de- 
termined by  the  fact  who  is  to  use  it  ?  whether  the  public  at  large,  or 
the  company.  There  exist  also  other  distinctions  between  this  rail- 
road and  turnpikes.  II  turnpikes  are  out  of  repair,  the  gates  may  be 
thrown  open  by  commissioners,  and  will  be  kept  open  until  the  road 
is  put  in  repair.  Not  so  with  this  railroad.  In  this  act  of  incorpora- 
tion there  is  a  clause  rendering  the  corporation  subject  to  the  general 
provisions  of  R.  S.  p.  1,  ch.  18.  The  legislature  were  misled;  they 
supposed  the  company  was  by  this  clause  made  subject  to  the  gen- 
eral provisions  in  the  revised  statutes  relative  to  turnpikes. 

The  constitution  of  the  United  States,  art.  1,  §  10,  prohibits  the 
enactment  of  all  laws  by  the  States  which  impair  thfe  obligation  of 
contracts.  Titles  to  lands  acquired  by  virtue  of  a  grant  from  the 
State  are  contracts.  So  held  in  Van  Home's  Lessee  v.  Dorrance,  2 
Dal.  R.  304 ;  Terret  et  al.  v.  Taylor  et  al..  9  Cranch's  R.  43 ;  Dart- 
mouth College  V.  Woodward,  4  Wheat.  518 ;  Green  et  al.  v.  Biddle, 
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8  lb.  1.  The  premises  in  question  belong  to  the  complainant.  He 
could  only  have  acquired  the  same  by  a  grant  from  the  British  crown, 
confirmed  by  the .  State,  or  by  a  grant  from  the  State  itself.  As  he 
holds  this  property  under  the  sanction  and  title  of  the  government, 
he  has  absolute  dominion  over  it ;  and  this  court  will  protect  him  in 
its  enjoyment,  except  as  to  so  much  as  may  be  necessary  to  be  taken 
for  the  public  use.  If  the  complainant's  land  was  not  taken  for  pub- 
lic use,  the  taking  was  a  violation  of  the  constitution  of  the  United 
States :  as  it  impaired  the  obligation  of  the  contract  under  which  the 
complainant  held  his  title  to  the  land.  The  taking  of  the  complain- 
ant's property  violates  also  the  provision  of  the  United  States  con- 
stitution, which  declares  that  no  man  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law ;  that  is,  process  of  law  as  estab- 
lished and  acknowledged  at  the  adoption  of  the  constitution.  The 
question  arises,  what  is  due  process  of  law  ?  This  act  of  incorpora- 
tion requires  a  negotiation  with  the  owner  of  the  land  before,  it  can 
be  taken.  This  implies  that  the  land  cannot  be  taken  without  the 
owner's  consent ;  otherwise  this  negotiation  would  be  a  useless  pro- 
ceeding. If  no  arrangement  is  made  with  the  owner,  commissioners 
are  to  be  appointed,  who  determine  that  the  owner  of  the  land  shall 
sell  his  land  to  the  company,  whether  he  will  or  not.  Whence  does 
the  legislature  derive  the  authority  to  confer  such  a  power  upon  tfie 
company  ?  Is  this  due  process  of  law  ?  By  due  process  of  law  is 
meant  a  judicial  proceeding,  under  the  sanction  of  some  court.  The 
proceeding  in  question  is  altogether  extrajudicial.  The  owner  of  the 
land  ought  also  to  have  some  agency  in  the  appointment  of  the 
commissioners.  His  consent  to  their  appointment  ought  to  be  ob- 
tained. Here  the  governor,  upon  the  -application  of  the  company 
alone,  appoints  the  commissioners.  Another  extraordinary  feature  in 
this  act  of  incorporation  is  the  allowing  the  company  to  deposit  the 
amount  of  the  damages  appraised  by  the  commissioners  in  the 
Mohawk  Bank.  What  authority  had  the  legislature  to  constitute  the 
Mohawk  Bank  the  agent  to  receive  the  complainant's  money  ?  In 
laying  out  highways,  the  sum  awarded  for  damages  must  be  paid,  or 
tendered  to  the  owner  of  the  land ;  and  if  he  refuses  to  receive  it,  it 
must  be  kept  in  some  safe  place.  I  notice  this  provision  in  the  act 
to  show  the  necessity  of  a  constant  watchfulness  against  invasions 
upon  private  rights ;  and  the  danger  of  constructions  of  the  constitu- 
tion supplanting  the  letter  of  the  constitution.  To  show  what  is 
meant  by  due  process  of  law,  as  applied  to  the  assessment  of  dam- 
ages of  the  owner  of  land  taken  for  public  use,  I  refer  to  the  practice 
under  various  highway  acts.  Van  Schaik's  ed.  of  Colonial  Laws, 
pages  166,  263,  488,  661,  722,  774,  793;  1  Jones  &  Var.  R.  L.  139. 
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Under  these  acts  the  damages  were  assessed  by  a  jury.  The  same 
mode  of  assessing  damages  was  required  in  the  act  incorporating  the 
Inland  Lock  Navigation  Company,  passed  in  1792.  The  damages 
to  land  upon  laying  out  streets  in  New  York,  were  formerly  assessed 
by  a  jury.  In  1807,  the  great  system  of  embellishing  that  city  was 
first  invented.  Laws  of  1807,  ch.  103;  Laws  of  1809,  eh.  51,  §  5, 
and  Laws  of  1808.  The  act  of  1807,  which  directed  the  widening 
of  Canal  street,  was  the  first  act  which  authorized  commissioners  to 
assess  damages  in  that  city,  instead  of  a  jury ;  but  the  act  of  1809 
required  a  jury  to  assess  the  damages,  although  the  act  of  1807  was 
,  still  in  force.  When  cessions  of  land  were  made  by  the  State  to  the 
United  States  for  fortifications,  the  mode  adopted  of  assessing  dam- 
ages was  by  writs  of  ad  quod  damnum,  which  required  the  interven- 
tion of  a  jury.  The  only  mode  formerly  used  of  assessing  damages, 
where  private  property  was  taken,  was  by  jury.  This  shows  what 
was  meant  by  the  words  due  process  of  law,  used  in  the  constitution 
of  the  United  States.  It  referred  to  such  process  of  law  as  was  then 
known  and  adopted,  4  Dal.  19.;  Colton  v.  Wallace,  3  lb.  302 ;  Van 
Home's  Lessee  v.  Dorrance,  2  lb.  304.  The  old  constitution  of  this 
State  required  a  jury  in  every  case  in  which  a  citizen  was  to  be  de- 
prived of  his  property.  The  old  mode  of  assessing  damages  is  still 
in  force  in  the  city  of  Albany.  This  mode  is  most  congenial  with 
the  spirit  of  our  government.  In  §  2  of  7th  article  of  the  old  consti- 
tution of  New  York,  it  is  declared  that  the  trial  by  jury  in  all  cases 
heretofore  used  shall  be  inviolate  forever.  Until  1807,  the  uniform 
and  invariable  mode  of  assessing  damages  was  by  jury.  The  assess- 
ment of  damages  by  a  jury  must  evidently  have  been  the  process  of 
law  meant  in  the  old  constitution.,  And  the  plain  and  evident  sense 
of  the  new  constitution  is,  that  the  trial  by  jury  should  not  be  abol- 
ished in  any  case  in  which  it  was  before  used.  The  precedents  of 
unconstitutional '  laws  cannot  vary  the  true  construction  of  the  con- 
stitution as  expounded  by  its  framers  at  the  time.  There  is  another 
uncommon  and  void  provision  in  this  act  of  incorporation.  It  is  the 
one  which  vests  the  fee  of  the  land  taken,  in  the  company,  although 
the  company  is  not,  by  the  act,  to  endure  beyond  fifty  years.  The 
law  contemplates  that  the  commissioners  will  appraise  the  entire 
value  of  the  land.  If  so,  the  owner  can  have  no  reversion  of  the 
land  after  the  corporation  expires.  The  new  constitution,  article  7th, 
§  10,  adopts  the  common  law,  subject  to  the  alteration'  of  the 
legislature,  but  abrogates  all  laws  repugnant  to  the  constitution. 
See  §  13. 

These  corporations,  clothed  with  such  extensive  powers,  will  by 
and  by  become  the  rulers  of  their  creators.     In  this  act  of  incorpora- 
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tion  there  are  no  restrictions  for  the  public  benefit.  The  provision 
authorizing  the  legislature  to  modify,  alter,  or  repeal  the  act,  does  not 
confer  upon  the  legislature  the  right  of  exercising  the  power,  except 
for  good  reasons.  Can  such  an  act  make  this  company  the  repre- 
sentative of-  the  State  in  taking  private  property  for  public  use  ? 
Suppose  this  company  capriciously  refuses  to  convey  passengers  or 
merchandise,  would  there  be  any  remedy  for  such  an  act  ? 

Admitting  the  law  to  be  constitutional,  the  company  has  not 
shown  such  compliance  with  the  provisions  of  its  act  of  incorporation 
as  to  authorise  it  to  take  the  complainant's  property.  The  license 
given  by  the  complainant  to  the  company  to  take  his  land  is  of  no 
avail,  as  he  revoked  it.  The  corporation  was  bound  to  comply  with 
the  act  strictly.  In  case  of  naked  powers,  every  prerequisite  must 
be  shown  to  have  been  complied  with.  Williams  v.  Peyton's  Lessee, 
4  Wheat.  77. 

This  is  a  proper  case  for  an  injunction.  An  injunction  }s  the  only 
adequate  remedy.  The  injury  to  the  complainant  will  be  irreparable. 
A  variety  of  suits  must  be  brought  at  law.  Where  the  remedy  is 
not  complete  at  law,  an  injunction  will  be  granted.  Here  is  no  dis- 
pute as  to  the  right,  which  is  a  cause  of  refusing  an  injunction  until 
a  decision  at  law.  Reid  v.  Gifford,  6  Johns.  Ch.  176 ;  Watson  v. 
Hunter,  5  lb.  169 ;  Jerome  v.  Ross,  7  lb.  315.  An  injunction  will  lie 
where  the  remedy  at  law  is  not  so  perfect  as  in  equity.  9  Wheaton, 
733.  The  provision  in  the  United  States  constitution  protecting  pri- 
vate property  applies  to  States,  and  is  intended  as  a  federal  security. 
The  New  York  constitution  of  1821  contains  a  like  provision.  The 
community  has  at  different  times  been  seized  with  a  mania  upon  cer- 
tain subjects.  These  have  been  successively  turnpikes,  manufactur- 
ing companies,  canals,  and  railroads.  The  meaning  of  the  words 
public  use  cannot  be  made  to  depend  upon  the  opinion  of  those  who 
are  interested  on  one  side  or  the  other.  These  words  cannot  be 
applied  to  private  associations.  Monopolies  are  odious;  they  resem- 
ble rank  and  nobility,  and  cannot  come  within  the  meaning  of  the 
words  public  use,  contained  in  the  constitution.  The  bill  of  rights  is 
substantially  incorporated  in  the  new  constitution ;  and  the  charter 
of  privileges  of  1683  was  reincorporated  in  the  bill  of  rights.  All 
the  solicitude  of  the  framers  of  the  constitution  for  the  preservation 
of  these  privileges  will  be  of  no  avail,  if  the  doctrine  contended  for 
by  the  defendants'  counsel  prevails.  For  the  legislature  has  only  to 
pass  a  law  and  say  the  powers  conferred  are  for  the  public  use,  and 
it  is  to  be  ruled  so ;  and  private  property  is  to  be  taken  for  the  object 
so  arbitrarily  declared  to  be  for  the  public  use,  and  the  damages  can 
be  assessed  not  by  a  jury  who  would  be  liberal,  but  by  persons  in 
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whose  appointment  the  owner  of  i;he  property  had  no  agency.  If 
this  doctrine  be  sustained,  every'  corporation  may  be  clothed  with 
power  to  take  private  property  without  the  consent  of  the  owner ; 
for,  with  but  few  exceptions,  all  are  in  some  degree  for  the  public 
benefit.  Is  not  an  assessment  of  damages  a  trial,  and  one  of  great 
importance?  Our  courts  have  considered  turnpikes  as  highways, 
and  upon"  this  ground  have  brought  them  within  the  provisions  of 
the  constitution.  All  the  old  acts  in  relation  to  highways  required 
the  assessment  of  damages  by  juries ;  and  they  ought  to  have  a  con- 
trolling influence  upon  this  question,  as  the  framers  of  the  constitu- 
tion had  an  agency  in  their  passage,  and  they  are  presumed  to  have 
known  what  was  the  true  construction  of  the  constitution.  The  new 
constitution  expressly  abrogates  all  acts  and  parts  of  acts  repugnant 
to  such  constitution.  The  framers  did  not  intend  or  mean  to  sanc- 
tion any  act  repugnant  to  the  old  constitution.  This  appears  from 
the  fact  tljat  similar  provisions  for  the  protection  of  private  property 
are  contained  in  both  the  old  and  new  constitution.  If  it  had  been 
intended  to  dispense  with  juries  in  the  taking  of  private  property,  the 
new  constitution  would  so  have  expressly  declared.  The  legislature 
cannot  make  an  act  constitutional  by  reciting  in  it  that  the  work 
therein  authorized  to  be  constructed,  is  for  the  public  use.  The  court 
is  bound  to  pass  upon  this  question,  and  decide  it  according  to  some 
known  established  principle.  The  determination  of  the  legislature 
as  to  this  is  not  conclusive.  There  has  been  a  practical  exposition 
of  the  constitution  on  this  point,  which  shows  the  cotemporancous 
sense  of  the  community.  Th6  legislature  has  never  sanctioned  the 
principle,  that  private  property  may  be  taken  in  any  case,  not  for  the 
public  use.  No  act  can  be  found  authorizing  the  taking  private 
property,  other  than  for  the  public  use.  And  never,  until  vsdthin  a 
few  years,  has  the  legislature  assumed  to  appoint  conimissioners  to 
determine  the  damages.  The  old  precedents  ought  to  be  held  con- 
clusive, that  this  can  only  be  constitutionally  done  by  jury.  The 
admission  that  the  act  is  valid,  so  far  as  it  creates  the  defendants  a 
corporation,  does  not  render  constitutional  and  valid  those  parts  of 
the  act  which  authorize  the  company  to  take  private  property  without 
the  consent  of  the  owner.  This  company  may  have  all  the  privi- 
leges granted ;  it  may  purchase  and  agree  for  and  receive  cessions  of 
private  property.  But  still  it  may  not  have  power  to  take  p'rivate 
property  without  the  owner's  consent.  Banlcs  are  of  public  utility, 
and  the  utility  to  the  public  is  the  only  principle  upon  which  they 
are  incorporated,  yet  they  were  never  authorized  to  take  private  prop- 
erty. Colleges  and  academies  are  altogether  of  a  public  nature,  and' 
property  is  necessary  for  their  establishment,  yet  they  have  never  had 
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conferred  upon  them  the  power  of  taking  private  property  for  their 
accommodation.  Acts  authorizing  the  draining  swamps  and  drowned 
lands  are  passed  upon  the  principle  of  preserving  the  public  health, 
and  to  improve  the  property  held  in  common.  The  case  of  Rogers 
V.  Bradshaw,  20  Johns.  R.  735,  was  put  upon  the  ground  of  necessity, 
that  the  taking  the  private  property  there  was  indispensable  to  the 
completion  of  the  canal.  Bridges  and  ferries  are  all  connected  with 
public  highways,  and  are  for  public  purposes ;  and  when  private 
property  is  taken  for  their  erection  or  establishment,  it  is  for  objects 
confessedly  public. 

When  the  convention  of  1821  was  called,  my  friends  on  the  other 
side  will  admit  that  genuine  republicanism  was  triumphant.  .  In  the 
constitution  'then  adopted  is  incorporated  the  bill  of  rights,  and  every 
act  repugnant  to  that  constitution  is  abrogated,  and  provision  is 
therein  made  that  the  trial  by  jury  shall  forever  remain  inviolate. 
The  assessment  of  damages  by  the  clerk  on  a  note  being  a  mere- 
matter  of  computation,  is  not  against  my  position.  The  trial  by  jury 
has  always  been  a  favorite  of  the  people.  I  will  not  impeach  the 
republican  convention  of  1821  by  imputing  to  it  the  design  of  im- 
pairing the  trial  by  jury',  and  of  overruling  the  precedents  of  the  good 
republican  days  of  Governor  Jay.  I  refer  to  the  case  in  9  Wheat. 
191,  as  to  a  true  construction  of  tl^e  constitutional  provision  of  taking 
private  property,  and  as  to  its  being  a  limitation  or  restriction  of 
power.  Private  property  is  always  taken  upon  the  principle  of  neces- 
sity. The  public  have  no  remedy  against  this  company  if  it  neglects 
to  keep  the  road  in  repair.  It  would  not  be  indictable  as  turnpike 
companies  are;  and  there  would  be  no  remedy  by  throwing  open 
gates  as  in  the  case  of  turnpikes.  This  is  a  private  company,  and 
the  road  is  private  property,  and  the  company  is  no  more  indictable 
than  a  milling  or  a  manufacturing  company  would  be.  The  property 
at  the  expiration  of  the  charter  will  not  revert.  There  is  no  provis- 
ion in.  the  charter  which  is  usual  in  turnpike  acts,  directing,  that  when 
the  company  shall  be  indemnified  from  their  income,  the  road  shall 
belong  to  the  State.  The  act  in  relation  to  the  Albany  pier,  Lansing 
V.  Smith,  4  Wend.  1,  is  not  analogous  to  this  act.  That  act  was 
passed  because  a  basin  was  necessary  to  facilitate  the  operations  of 
the  canal  and  to  protect  canal  boats.  All  the  cases  where  the  dam- 
ages were  not  assessed  by  a  jury  were  cases  of  turnpikes,  or  where 
the  property  was  taken  by  the  consent  of  the  owner.  Because  the 
objection  to  this  mode  of  assessing  damages  has  not  been  heretofore 
taken,  it  does  not  follow  that  if  the  objection  had  been  made,  it 
would  not  have  been  sustained.  In  the  cases  which  have  occurred, 
the  land-owners,  ty  not  raising  the  objection  and  by  receiving  the 
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damages  awarded,  acquiesced  in  the  unconstitutional  mode  adopted 
to  assess  such  damages.  Van  Home's  Lessee  v.  Dorrance,  2  Dall. 
304.  In  the  case  of  private  ways,  the  owner  of  the  land  has  an  elec- 
tion to  have  his  damages  assessed  by  a  jury  or  by  commissioners.  In 
the  case  of  the  dam  alluded  to,  the  damages  were  to  be  assessed  by 
a  jury.  If  an  act  of  the  legislature  can  thus  violate  a  provision  of 
the  constitution,  the  legislature  has  only  to  go  on  step  by  step  to 
sweep  away  all  the  provisions  of  the  constitution. 

Here  is  no  part  performance  of  an  agreement  for  the  complainant's 
property.  There  was  no  price  fixed ;  which  is  necessary  to  an  agree- 
ment; if  there  was  a  contract,  why  were  the  damages  appraised? 
The  case  must  be  considered  as  one  where  there  was  no  agreement 
for  the  land.  The  notice  to  the  complainant  of  the  time  and  place 
of  the  meeting  of  the  commissioners  to  assess  the  damages,  did  not 
make  the  proceeding  constitutional. 

A.  C.  Paige  and  B.  F.  Butler,  for  the  defendants.  All  the  provis- 
ions of  the  act  of  incorporation  have  been  complied  with.  The  line 
of  the  road  has  been  designated,  and  certificates  of  the  same  made 
and  filedi  No  more  land  was  taken  than  was  indispensable  for  the 
construction  and  maintenance  of  the  road.  Notice  was  given  to  the 
complainant  of  the  time  and  place  of  the  appraisement  of  the  dam- 
ages. The  sum  awarded  was  deposited  in  the  Mohawk  Bank,  as  re- 
quired by  the  act.  The  complainant  cannot  now  take  the  objection 
that  the  provisions  of  the  act  have  not  been  complied  with,  as  he  has 
not  made  that  allegation  in  his  bill.  He  should  have  specified  the 
particulars  in  which  the  defendants  have  failed  to  comply  with  the 
act.  The  act  required  neither  notice  to  the  complainant  of  the  ap- 
pointment of  the  commissioners,  nor  his  assent  to  their  appointment. 
The  affidavits  show  that  an  attempt  was  made  to  agree  with  the 
complainant  as  to  the  price  of  his  land.  If  the  complainant's  assent 
to  the  line  of  this  road  has  not  been  established,  the  question  arises. 
Had  the  company  the  power  to  take  the  complainant's  land  against 
his  consent.  We  contend  that  the  complainant  did  assent  to  this 
line.  The  objection  that  this  assent  was  not  in  writing,  is  obviated 
by  a  part  performance.  Possession  here  has  been  taken  by  the  com- 
pany, by  staking  out  the  boundaries  of  the  road  and  running  the 
line.  This  was  a  sufficient  part  performance  to  take  the  case  out  of 
the  operation  of  the  statute  of  frauds.  The  route  of  the  road  as 
designated  is  the  most  eligible  that  could  have  been  adopted.  The 
complainant  does  not  complain  of  the  amount  of  damages  awarded 
to  him,  or  that  the  commissioners  were  not  disinterested.  The  act 
of  incorporation,  in  conferring  power  upon  the  company  of  taking 
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private  property  for  the  purposes  of  their  raikoad,  violates  neither  the 
federal  nor  the  State  constitution ;  nor  does  it  impair  the  o'bligation 
of  any  contract  supposed  to  have  been  entered  into  between  the 
State  and  the  complainant.  The  provision  in  the  State  constitution 
authorizing  the  taldng  private  property  for  public  uses  is  not  a  grant, 
but  a  limitation  of  power.  This  provision  recognizes  the  power  in 
the  legislature  of  taking  private  property  for  public  uses,  without  ren- 
dering any  compensation  as  a  power  resulting  from  the  institution 
of  government.  So  strqng  was  this  belief  on  the  part  of  the  Ameri- 
can people,  that  they  adopted  the  amendments  to  the  United  States 
constitution  with  the  express  view  of  taking  this  power  from  the 
general  government.  The  parliament  of  Great  Britain  possesses  the 
power  of  taking  private  property  for  public  use  without  compensa- 
tion ;  and  all  governments  have  this  power,  unless  restrained.  This 
was  expressly  held  in  the  case  of  The  Gov.  &c.  of  Cast  Plate 
Manuf.  Co.  v.  Meredith,  4  T.  R.  794.  Blackstone  extols  too  highly 
the  privileges  of  the  British  people.  Note  by  Chitty  to  1  Bl.  139. 
This  doctrine  was  well  understood  by  the  American  people  at  the 
formation  of  the  State  constitutions ;  and  therefore  it  was  that  the 
provision  prohibiting  the  taking  private  property  without  compensa- 
tion to  the  owners  was  incorporated  in  the  constitutions  of  Massa- 
chusetts, New  Hampshire,  and  several  other  States.  The  same  pro- 
vision was  introduced,  for  the  like  reason,  into  the  new  constitution 
of  New  York.  But  the  provision  in  the  United  States  constitution 
is  not  binding  on  the  States,  and  only  operates  as  a  restriction  upon 
the  power  of  congress.  Rogers  v.  Bradshaw,  20  Johns.  R.  106,  per 
Spencer,  J.  Some  of  the  States  have  not  this  provision  in  their 
constitution.  This  is  the  case  in  South  Carolina ;  and  there  it  has 
been  held,  Stark  v.  M'Gowen,  1  Nott  &  McCord's  S.  Car.  R.  387, 
that  a  State  may  take  private  property  for  public  use  without  com- 
pensation. Vattel,  1,  2,  103,  104 ;  PufF.  64  ch,  Domat's  Public  Law, 
book  1,  tit.  8,  §  8.  The  States  representing  the  whole  people  are 
sovereign,  and  possess  unlimited  power  In  all  cases  except  where  they 
are  restricted  by  either  the  federal  or  their  own  constitution.  The 
legislature  of  a  State,  unless  restricted  by  the  State  constitution, 
would  even  have  power  to  take  private  property  for  private  use.  To 
show  that  the  construction  of  this  road  is  a  public  object  and  for  the 
public  use,  and  will  benefit  the  public,  we  have  the  opinion  of  intelli- 
gent and  disinterested  citizens  living  in  its  vicinity,  who  state  that  it 
will  promote  the  interests  of  Saratoga  county  and  of  the  whole 
Union,  by  leading  to  an  intercourse  of  the  citizens  of  all  the  States 
with  each  other,  and  by  furnishing  an  easj  and  rapid  mode  of  con- 
veyance for  invalids.     But  it  is  not  necessary  to  look  out  of  the  char- 
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ter  for  evidence  that  this  road  is  for  the  public  use,  and  is  intended  to 
effect  an  object  or  purpose  of  public  utility.  The  opening  of  good 
and  easy  internal  communications  is  one  of  the  highest  duties  of 
government ;  and  such  communications,  when  opened,  are  among  the 
most  useful  of  public  accommodations.  The  opposite  counsel  ad- 
mits that  the  road  will  be  beneficial  to  the  community,  and  that  a 
great  portion  of  the  public,  wiU  be  accommodated  by  it ;  but  he  con- 
tends that  the  land  taken  for  its  construction  is  not  for  the  public  use, 
because  the  corporation  who  is  to  make  and  use  the  road  is  a  private 
corporation.  He  rests  his  whole  argument  upon  this  ground.  It  is 
true',  that  this  corporation  is  not  so  much  of  a  public  corporation  as  a 
city,  village,  or  county,  or  as  the  regents  of  the  university.  Those 
corporations  are,  strictly  speaking,  public  corporations,  where  there  are 
no  stockholders,  or  no  emoluments  resulting  to  the  stockholders.  As 
contradistinguished  from  them,  this  may  be  a  private  corporation; 
but  only  as  compared  with  them  can  it  be  so  considered.  Public  cor- 
porations are  described  by  Story,  justice,  in  the  case  of  Dartmouth 
College  V.  Woodward,  4  Wheat.  668,  694,  in  the  following  manner : 
"  Strictly  speaking,  public  corporations  are  such  only  as  are  founded 
by  the  government  for  public  purposes,  where  the  whole  interests  be- 
long also  to  the  government,  —  such  as  towns,  cities,  counties.  So  if 
■  a  bank  is  created  by  the  government  for  its  own  uses,  whose  stock  is 
owned  exclusively  by  the  government,  it  is  a  public  corporatian. 
But  a  bank  whose  stock  is  owned  by  private  persons,  is  a  private 
corporation,  although  it  is  erected  by  the  government,  and  its  objects 
and  operations  partake  of  a  public  nature.  The  same  doctrine  may 
be  affirmed  of  insurance,  canal,  bridge,  and  turnpike  companies."  In 
all  these  cases  the  uses  may  be  called  public,  but  the  corporations  are 
private.  This  is  not  such  a  private  corporation  as  many  others ;  such, 
for  instance,  as  manufacturing  companies.  Turnpikes,  canals,  rail- 
roads, toll-bridges,  and  ferries,  as  contradistinguished  from  the  latter, 
are  public  corporations.  For  although  they  may  be  private,  as  con- 
tradistinguished from  the  strictly  public  corporations,  yet  the  use  may 
be  public.  4  Wheat.  669,  per  Story,  J.;  1  Pickering,  495,  496,  per 
Putnam,  J. ;  20  Johns.  R.  742,  per  Kent,  Chan.  A  manufacturing 
company  is  a  mere  partnership  td  enable  the  partners  to  unite  their 
capital ;  but  these  companies  are  strictly  private,  as  they  are  not  com' 
pelled  to  make  cloth  upon  the  application  of  individuEds.  But  there 
is  a  middle  class  of  corporations,  such  as  turnpikes,  ferries,  &c., 
where  the  uses  are  all  public,  although  individuals  aire  benefited.  *  4 
Wheat.  669,  per  Story,  J.  Judge  Story  takes  a  distinction  between 
the  rights  and  interest  of  individuals  who  are  stockholders,  and  the 
public  uses  of  the  corporation.     Thus,  turnpike,  canal,  and  bridge' 
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companies  may  be  called  private  corporations,  but  the  uses  are  all 
public.  It  has  been  repeatedly  decided,  that  turnpikes,  canals,  bridges, 
and  ferries,  although  ihade  by  individuals  or  private  companies,  are 
entirely  for  the  public  use.  In  the  case  of  The  State  v.  Town  of 
Hampton,  2  N.  H.  R.  25,  Woodbury,  J.,  said,  "  All  turnpike  grants 
have  been  made  on  the  hypothesis  that  lands  taken  for  turnpike-roads 
are  taken  for  public  purposes."  Vattel,  ch.  9,  p.  40.  And  in  Charles 
River  Bridge  Co.  v.  Warren  Bridge  Co.  7  Pick.  495,  496,  Putnam,  J., 
held  "  that  bridges  and  ferries  are  publici  jiMs.  A  toll  is  granted  for 
a  service  rendered  to  the  public.  Banks  and  insurance  companies 
may  discontinue  and  divide  their  stock  when  they  please,  —  paying 
their  debts.  No  individual  can  compel  a  bank  to  lend  him  money, 
or  an  insurance  company  to  underwrite  upon  his  ship ;  but  the  pro- 
prietors of  the  bridge  or  ferry  are  under  great  liabilities  to  the  pub- 
lic,—  are  compellable  to  permit  the  public  to  use  them,  on  paying 
toll."  See  Enfield  Toll-Bridge  Co.  v.  Connecticut  River  Co.  7  Conn. 
R.  29,  and  Rogers  v.  Bradshaw,  20  Johns.  R.  742,  per  Kent,  Chan. 
.  It  is  admitted  that  private  property  may,  be  taken  without  the  own- 
er's consent,  for  turnpike,  bridges,  and  canal  companies.  The  legis- 
lature of  this  State  has.  incorporated  about  1,500  such  companies ; 
and  a  large  number  of  such  corporations  have  been  granted  by  our 
sister  States  duripg  the  last  forty  years.  And  by  States  whose  con- 
stitutions contained  the  inhibition  against  taking  private  property, 
unless  for  public  uses  and  upon  rendering  compensation.  Where  is 
the  difference  between  such  companies  and  this  railroad  company? 
Those  companies  are  equally  with  this  company  authorized  to  re- 
ceive all  the  tolls.  The  only  difference  is,  that  this  road  is  not  trav- 
elled by  all  persons  with  their  own  carriages.  A  railroad  undoubt- 
edly is  less  general  than  a  turnpike,  as  a  railroad  can  only  be  travelled 
by  carriages  adapted  to  it.  It  is,  however,  equally  public  as  a  turn- 
pike, as  to  travelling  in  a  particular  way.  Turnpikes  cannot  accom- 
modate every  mode  of  conveyance,  —  as,  for  instance,  boats;  and 
canals  cannot  accommodate  carriages.  So  on  this  railroad,  ordinary 
vehicles  cannot  be  used.  As  to  the  company's  owning  all  the  car- 
riages, it  is  the  very  thing  which  renders  a  railroad  beneficial.  The 
act  does  not  prohibit  the  carriages  of  individuals  to  be  used  on  the 
road ;  it  lea;ves  the  matter  subject  to  the  regulations  of  the  company. 
The  difference  in  the  character  of  a  raikoad  and  turnpike  renders  the 
mode  in  which  the  railroad  is  to  be  used  less  general.  This  is  a  dif- 
ference however  in  degree,  and  not  in  principle,  "to  all  persons  who 
choose  or  wish  to  travel  on  this  route  in  this  way,  the  railroad  will  be 
open.  In  reference  to  that  portion  of  the  community,  (and  they  will 
be  numerous,)  the  raikoad  will  be  just  as  public  and  as  free  as  the 
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turnpike  is  to  those  who  wish  to  travel  by  another  mode  of  communi- 
cation. Each  is  adapted  to  accommodate  portions  of  the  community. 
If  the  company  should  refuse  to  carry  passengers,  it  would  be  a  viola- 
tion of  its  charter,  and  would  amount  to  a  forfeiture.  If  permission 
should  be  given  to  individuals  to  use  the  road  with  their  own  car- 
riages, would  any  one  ever  provide  a  vehicle  for  it  ?  If  the  company  did 
not  furnish  the  carriages,  the  public  would  not  be  accommodated,  as 
the  road  can  only  be  travelled  by  carriages  adapted  to  it,  and  no  man 
would  ever  think  of  procuring  a  caniage  of  this  sort  for  his  private 
use.  The.  road  can  only  then  be  rendered  serviceable  to  the  public 
by  means  of  the  carriages  to  be  furnished  by  the  company.  If  the 
State  had  made  this  road,  they  would  have  been  obliged  to  provide 
the  carriages.  Yet,  in  that  case,  would  any  one_^  have  said  that  the 
use  was  not  a  public  one  ?  This  test  is  decisive.  From  the  peculiar 
character  of  these  roads,  every  person  could  not  use  his  own  coaoh. 
The  safety  of  the  passengers  renders  this  unavoidable.  The  whole 
road  must  be  under  the  management  of  one  company,  so  as  to  secure 
the  removal  of  obstructions,  and  prevent  the  endangering  of  human 
life.  This  company  will  not  have  any  power  to  oppress  the  public. 
It  must  charge  one  uniform  price.  If  it  should  charge  any  individual 
-an  exorbitant  price,  an  action  would  lie  against  the  company,  and  it 
would  amount  to  a  misuser  of  its  privileges.  The  court  of  chancery- 
has  also  a  superintending  power  over  all  corporations,  by  virtue  of  its 
general  jurisdiction  in  all  cases  of  abuses  of  trusts,  to  redress  griev- 
ances and  suppress  frauds.  4  Wheat.  R.  676.  There  is  a  further 
check  upon  this  corporation,  in  case  of  an  abuse  of  its  powers.  The 
legislature  can  repeal  its  act  of  incorporation.  The  corporation  is  by 
law  compelled  to  keep  the  road  in  repair.  If  it  neglects  to  keep  it  in 
repair,  it  will  be  liable  to  an  indictment. 

The  question  does  not  turn  on  the  degree  or  extent  of  the  advan- 
tage derived  by  the  public,  nor  on  the  comparative  or  the  superior 
advantage  of  this  mode  of  cornmunication.  The  true  question  is. 
Is  the  object  of  the  corporation  calculated  to  promote  the  public  in- 
terest ?  K  such  be  the  character  of  the  object,  then  that  object  is  a 
public  one.  Formerly  it  was  the  practice  to  prefix  preambles  to  cor- 
poration acts,  setting  forth  the  purposes  and  objects  of  such  acts. 
This  practice  is  now  disused.  If  it  had  continued,  the  preamble  to 
this  act  would  have  fully  set  forth  the  public  objects  of  the  corpora- 
tion. But  the  objects  of  the  act,  and  the  motives  of  the  legislature 
in  passing  it,  are  apparent  upon  its  face.  The  company  is  to  con- 
struct and  maintain  a  railroad  between  two  points  ;  it  is  to  regulate 
the  tolls ; ,  it  is  required  to  expend  $50,000  in  two  years ;  and  is  to 
complete  the  road  in  five  years,  or  it  forfeits  its  charter :  and  one 
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condition  of  its  incorporation  is,  that  it  is  restrained  by  the  general 
provisions  of  the  revised  statutes  from  exercising  any  other  powers 
than  those  expressly  conferred  on  the  corporation.  The  legislature 
has  also  the  power  of  altering  and  repealing  its  charter.  There  is 
likewise  another  condition  upon  which  this  corporation  holds  its  priv- 
ileges. If  it  does  not  fulfil  the  objects  for  which  it  was  incorporated, 
and  is  guilty  of  a  non-user  or  misuser,  it  forfeits  its  charter.  2  R.  S. 
583.  Here  is  not  only  a  right  conferred  but  a  duty  imposed ;  and 
the  right  to  receive  tolls  depends  upon  the  performance  of  the  duties 
so  imposed.  It  is  the  duty  of  the  government  to  open  these  internal 
communications.  The  difference  between  such  a  company  as  this 
and  a  bank,  insurance  company,  &c.,  is  founded  upon  the  fact  that 
the  latter  is  not  granted  upon  so  full  a  consideration  moving  from  the 
stockholders,  and  the  franchise  conferred  upon  it  is  more  in  the  na- 
ture of  a  gift  from  the  State.  The  right  of  taking  tolls  is  a  public 
franchise,  an  attribute  of  sovereignty.  This  is  one  of  those  corpora- 
tions which  are  presumed  to  he  founded  upon  an  adequate  considera- 
tion, received  by  the  government  for  the  franchises  granted.  It  pays 
a  complete  equivalent.  Newburgh  Turnpike  Co.  v.  Miller,  5  Johns. 
Ch.  R.  101 ;  Bank  of  Newbern  v.  Taylor,  2  Murphey's  R.  266  ;  Enfield 
Toll  Bridge  Co.  v.  Connecticut  River  Co.  7  Conn.  R.  48.  If  the  leg- 
islature believed  that  the  construction  of  this  railroad  would  be  bene- 
ficial to  the  public,  it  should  have  been  made  by  the  State,  or  the 
counties  should  have  been  directed,  or  commissioners  appointed  to 
make  it ;  or  the  requisite  power  should  have  been  delegated  to  indi- 
viduals or  a  corporation  for  that  purpose.  The  legislature  had  a  dis- 
cretion as  to  the  means  of  effecting  the  object.  The  latter  is  the 
most  common  mode  now  adopted  of  opening  internal  communica- 
tions. This  was  the  only  mode  in  which  they  could  have  been 
opened  in  the  infancy  of  our  country. 

In  England,  railroads  have  been  altogether  constructed  by  cor- 
porations ;  so  also  in  this  country.  If  there  had  been  a  reservation 
in  the  charter  that  the  State  might  take  the  road,  it  would  have,  be- 
yond all  question,  been  deemed  a  public  improvement.  It  was  so 
held  as  to  the  Albany  Pier  Company,  in  Lansing  v.  Smith,  4  Wend. 
1.  And  if  the  State  had  made  this  railroad,  it  would  have  been  a 
public  improvement,  and  the  taking  of  private  property  for  that  ob- 
ject would  have  been  for  a  public  purpose.  It  is  not  necessary  that 
the  State  should  receive  the  tolls,  or  pay  for  the  work,  to  make  it  a- 
public  improvement.  The  receipt  of  the  toUs  would  undoubtedly  be 
for  the  public  advantage;  but  the  advancement  of  the  general  inter- 
ests of  the  citizens  would  be  the  same,  whether  the  road  was  made 
by  the  State  or  a  private  company.    If  the  State  had  made  the  road,, 
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it  would  have  taken  the  hazard  of  the  tolls,  being  unequal  to  the 
interest  of  the  expenditure  and  the  amount  paid  for  repairs.  In  the 
present  case,  the  State  avoids  this  hazard,  though  it  does  not  possess 
the  possible  advantage  of  the  tolls  exceeding  the  interest  and  repairs. 
Can  an  object  be  less  a  public  one  because  the  State  is  relieved  from 
all  hazard  as  to  loss  ?  But  the  receipt  of  tolls  cannot  vary  the  ques- 
tion of  the  public  character  of  this  road.  Would  the  Erie  Canal  have 
been  less  a  public  improvement  if  no  toUs  had  ever  been  charged  ? 
or  would  it  be  less  so  now  if  the  tolls  should  be  relinquished  ?  The 
receipt  of  tolls,  where  the  improvement  is  made  by  the  public,  is 
neither  the  sole  nor  principal  advantage ;  the  accommodation  to  the 
public,  the  facilities  to  trade,  the  increased  value  of  property  and  the 
general  utility  are  the  great  objects.  Another  argument  in  favor  of 
the  public  character  of  railroads  made  by  private  corporations,  and 
of  their  being  public  improvements,  is  derived  from  the  practical  ex- 
position of  this  question  on  the  part  of  the  legislature  and  the  public, 
from  the  numerous  incorporation^  of  railroad  companies  in  many  of 
the  States  since  1824,  and  aU  granted  upon  the  ground  that  the  coun- 
try would  be  benefited  by  their  construction,  and  more  so  if  they 
were  made  by  corporations  than  by  the  State.  Is  the  court  prepared 
to  say  that  all  these  laws  are  void  ?  See  Laws  of  Mass.  of  1830,  p. 
416,  428,  434,  497.  Fifteen  or  twenty  railroad  companies  have  been 
incorporated  in  that  State,  with  power  to  take  private  property  in  the 
same  manner  as  is  done  for  highways.  Most,  if  not  all  the  laws  of 
the  other  States  incorporating  railroad  companies  authorize  them 
to  take  private  property.  Laws  of  Pennsylvania  of  1829,  1830,  p. 
241 ;  Laws  of  Delaware  of  1829,  p.  315, 322 ;  Laws  of  Maryland  of 

1828,  ch.  139,  §  11 ;  Laws  of  Virginia  of  1828,  p.  87,  89,  and  of 

1829,  p.  61 ;  Laws  of  Kentucky  of  1828,  p.  81 ;  Laws  of  District  of 
Columbia  of  1831,  ch.  84.  If  the  act  in  question  is  unconstitutional, 
all  the  acts  referred  to  are  so.  In  a  doubtful  case,  courts  will  not 
pronounce  a  law  unconstitutional;  as  the  judiciary  is  only  a  coordi- 
nate branch  of  the  sovereign  power,  and  the  members  of  the  legisla- 
ture are  sworn  to  support  the  constitution  equally  with  the  judges. 

It  is  objected  that  no  rates  of  toll  are  established  in  the  act  in 
question,  and  that  this  company  is  not  bound  by  any  provision  to 
keep  the  road  in  repair,  and  is  under  no  restriction  to  secure  the  pub- 
lic use.  If  this  be  true,  it  does  not  prove  that  the  whole  act  is  un- 
constitutional, although  as  to  some  of  its  details  it  may  be  imperfect. 
The  legislature  under  the  reserved  power  may  still  supply  the  defects, 
if  any,  and  add  the  requisite  restrictions  in  a  new  act.  If  the  legis- 
lature have  the  power  to  repeal  the  act,  they  have  the  power  to 
amend  it ;   if  they  find  the  corporation  does  nof  fulfil  its  end,  the 
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corporation  is  also  liable  to  a  forfeiture  of  its  charter  for  misuser  or 
non-user. 

As  to  the  objection  that  the  fee  of  the  land  is  to  be  vested  in  this 
corporation :  At  the  expiration  of  the  corporation,  the  land  must 
either  revert  to  the  original  owner,  or  belong  to  the  public.  But  as 
the  owner  has  been  paid  the  full  value  of  the  fee,  if  the  land  does  not 
revert,  he  will  have  no  right  to  complain  in  equity ;  if  it  does  revert, 
he  has  no  reason  to  find  fault.  The  legislature  by  a  law  of  1828 
dissolved  the  Farmers  Turnpike  Company,  and  devoted  the  turnpike 
to  the  public  use  by  declaring  it  a  public  highway.  But  if  the  vest- 
ing thp  fee  of  the  complainant's  land  in  this  company,  as  the  corpora- 
tion is  only  to  endure  fifty  y&M^  is  a  defect  in  its  charter,  it  cannot 
render  the  whole  charter  void.  ^*lf  the  legislature  have  in  this  particu- 
lar transcended  its  power,  the  court  will  hold  the  provision  vesting 
the  title  in  the  company  good  for  fifty  years,  the  duration  of  its  char- 
ter, although  beyond  that  it  might  be  void ;  that  is,  void  only  for  the 
excess.  This  is  a  universal  principle  of  law.  The  laws  as  to  private 
ways,  which  have  been  in  force  since  1772,  may  be  referred  to,  to 
show  that  power  exists  in  the  legislature  to  confer  the  power  claimed 
in  this  case.  The  provision  in  1.  R.  S.  517,  §  79,  authorizing  the  lay- 
ing out  of  private  ways,  upon  the  application  and  for  the  sole  benefit 
of  an  individual,  over  the  land  of  another,  is  only  a  reenactment  of 
similar  provisions  in  former  laws,  which  have  been  in  force  since  the 
year  1772.  The  first  act  to  be  found  was  passed  by  the  colonial  leg- 
islature on  the  12th  March,  1772.  2  Van  Schaick's  ed.  of  Laws,  664, 
§  19;  p.  723,  §  2,  Act  of  6th  February,  1773;  Jones  &  Var.  ed.  139, 
§  2,  passed  4th  of  May,  1784.  The  law  authorizing  the  laying  out 
private  roads  extends  the  principle  of  taking  private  property  further 
than  we  contend  for ;  for  it  amounts  to  taking  the  private  property 
•oi  one  individual  without  his  consent,  —  not  for  the  use  of  the  pub- 
lic, but  for  the  private  use  of  another  citizen.  Yet  these  laws  au- 
thorizing the  laying  out  private  ways  are  sustained  as  constitutional 
by  the  great  law  of  necessity,  that  the  owner  of  land  must  have 
access  to  it.  In  this  view,  these  private  ways  are  considered  as  sub- 
serving the  public  interest.  The  whole  public  are  supposed  to  be 
interested  in  sustaining  the  principle  of  the  right  of  giving  every  citi- 
zen an  access  to  his  own  property.  Upon  this  law  of  necessity  it  is 
that  the  purchaser  of  land  in  the  centre  of  the  grantor's  farm  has,  by 
implication,  a  right  of  way  to  it  over  the  land  of  the  grantor.  If  the 
right  to  take  private  property  for  private  ways  can  be  sustained,  then 
we  stand  in  this  suit  upon  impregnable  ground.  The  laws  authoriz- 
ing the>  draining  of  drowned  lands  and  swamps,  also  sanction  the 
principle  for  which  we  are  contending.     Such  laws  have  been  fire- 
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quently  passed  by  our  legislature,  and  authorize  the  entry  upon,  and 
draining  of  lands  of  individuals  without  their  consent ;  and  they 
prescribe  means  to  compel  a  contribution  by  such  owners  to  meet 
the  expense.  Phillips  v.  Thompson,  1  Johns.  Ch.  E.  143.  A  law  of 
this  character  was  passed  in  1804,  authorizing  the  draining  of  lands 
in  Orange  county.  4  Web.  &  Skin.  ed.  Laws,  sess.  27,  ch.  91.  See 
also  Laws  of  1818,  p.  115;  Act  of  6th  March,  1807,  sess.  30,  ch.  25; 
Act  of  April  15,  1826,  p.  247 ;  and  2  R.  S.  548.  Laws  have  also 
been  passed,  authorizing  the  owner  of  a  mill  to  overflow  the  land  of 
another  by  his  dam.  2  Kent  &  Rad.  ed.  of  Laws,  p.  49,  §  3.  See 
the  law  also  in  relation  to  the  Albany  Waterworks,  and  the  act  to 
drain  and  reclaim  the  marshes  inJihe  valley  of  the  Seneca  river, 
passed  April  18th,  1825.  Several  qWstions  have  arisen  under  these 
laws  in  our  courts,  but  the  objection  has  never  been  taken  that  they 
were  unconstitutional.  The  power  of  the  legislature  to  pass  such 
laws  was  admitted  in  Belknap  v.  Belknap,  2  Johns.  Ch.  R.  468'. 
These  laws  were  passed  also  during  the  existence  of  the  council  of 
revision,  a  body  expressly  constituted  to  object  to  unconstitutional 
laws.  And  for  many  of  these  laws,  the  learned  counsel  opposed  to 
us  must  have  given  his  vote  either  as  member  of  the  State  senate  or 
assembly ;  for  some  of  these  laws  were  passed  during  those  good  re- 
publican days  of  Gov.  Jay,  alluded  to  by  the  learned  gentleman. 
These  laws,  and  also  the  laws  relative  to  private  ways,  are  of  a  less 
public  character  than  raUroads. 

The  point  raised  on  the  other  side,  that  the  act  incorporating  the 
defendants,  impairs  the  obligation  of  contracts,  if  a  valid  objection, 
cannot  be  raised  in  this  suit,  as  the  complainant  has  not  stated  in  his 
bill  the  facts  upon  which  such  an  objection  might  be  founded.  He 
should  have  set  forth  that  he  obtained  his  land  from  either  the  British 
crown  or  the  State.  This  cannot  be  inferred  from  the  fact  of  the 
complainaiit's  being  the  owner  of  the  land,  as  there  are  other  modes 
of  acquiring  title  to  lands ;  as  by  possession,  or  the  title  may  have 
been  obtained  under  the  Dutch  laws,  and  merely  confirmed  by  the 
State.  And  if  the  complainant  has  a  grant  from  the  State  or  the 
British  crown,  he  should  have  set  it  out  in  his  bill.  It  may  contain 
a  reservation  in  favor  of  the  State  to  construct  roads  over  the  land 
granted ;  but  if  his  grant  is  without  any  express  exceptions  or  reser- 
vations, he  nevertheless  took  it  under  the  implied  reservation  that  the 
State  might  take  the  land  granted  for  public  purposes.  This  doctrine 
was  never  disputed.  The  provision  in  the  United  States  and  Stat* 
constitutions,  declaring  that  private  property  shall  not  be  taken  ex- 
cept for  public  purposes,  implies  that  all  lands  may  be  taken  for  such 
purposes.     This  is  not  denied  on  the  other  side.     K  the  construction 
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of  this  road  is  then  a  public  object,  the  argument  is  at  an  end.  The 
cases  referred  to  by  the  learned  counsel,  relative  to  some  State  laws 
impairing  certain  grants  previously  made,  were  cases  where  the 
grants  had  been  actually  made,  and  then  had  been  altered  or  abro- 
gated without  compensation.  2  Dall.  304 ;  9  Cranch,  43  ;  4  Wheat. 
518;  8  lb.  1.  To  show  that  the  members  of  the  legislature  are  the 
judges  of  the  question,  whether  a  purpose  is  public,  or  a  contem- 
plated work  is  beneficial  to  the  public  or  not,  we  refer  to  the  case  of 
the  Bank  of  Newbern  v.  Taylor,  2  Murphey's  N.  Car.  R.  266,  per 
Hall,  J. ;  4  Litt.  Ky.  R.  327. 

Assuming  that  this  act  of  incorporation  is 'constitutional,  it  is  ob- 
jected that  the  mode  prescribed  in  it  of  ascertaining  the  compensa- 
tion is  unconstitutional ;  that  this  mode  is  contrary  to  that  provision 
of  the  constitution  which  requires  due  process  of  law ;  it  being  con- 
tended that  the  damages  of  the  owner  can  only  be  assessed  by  a 
jury ;  this  being  the  due  process  of  law,  within  the  meaning  of  the 
constitution.  This  objection  assumes  the  use  to  be  a  public  one,  and 
that  the  legislature  intended  to  give  compensation.  We  contend  that 
the,  provision  in  the  constitution  referred  to,  does  not  apply  to  the 
case  of  taking  private  property  for  public  uses,  but  to  suits  in  courts 
of  justice;  to  some  known  and  fixed  mode  of  judicial  proceeding. 
The  mode  of  ascertaining  the  compensation  to  the  owner,  where  pri- 
vate" property  is  taken  for  the  public  use,  is  left  to  the  discretion  of 
the  legislature.  The  provision  in  the  constitution  as  to  taking  pri- 
vate property,  only  means  that  private  property  shall  not  be  taken, 
except  by  some  regular  proceeding ;  and  unless  a  just  compensation 
be  ma^le,  under  some  equitable  mode  of  assessment,  to  be  provided 
by  law.  Gardner  v.  Village  of  Newburgh,  2  Johns.  Ch.  R.  166.  It 
cannot  mean  a  regular  judicial  proceeding,  as  there  can  be  none  in 
cases  of  this  kind.  The  writ  ad  quod  damnum  does  not  apply; 
though  used  in  some  cases  at  common  law,  it  was  not  the  general 
mode  adopted  in  England,  in  cases  of  roads.  Lamphin  v.  Jackson,  1 
Paine's  C.  C.  R. 

As  to  the  provision  in  relation  to  a  trial  by  jury,  in- the  new  consti- 
tution, see  Barker  v.  Jackson,  1  P.aine's  C.  C.  R.  559 ;  a  like  provision 
was  in  the  old  constitution.  This  provision,  as  to  trial  by  jury,  does 
not  apply  to  cases  of  taking  private  property  for  public  uses ;  it  refers 
to  trials  in  a  suit  in  court.  The  mere  assessment  of  damages  is  not 
a  trial.  This  is  not  its  approved  legal  sense.  The  learned  counsel 
has  referred  to  the  highway  acts  under  the  colonial  government,  as 
evidence  of  what  was  meant  by  due  process  of  law.  Because  an 
assessment  by  a  jury  is  a  fit  mode,  it  does  not  follow  that  this  is  the 
only  mode  of  assessing  the  damages ;  or  that  the  framers  of  the  con- 
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stitution  so  intended  it.  There  is  evidence  that  they  intended  to 
leave  the  mode  to  the  discretion  of  the  legislature.  If  their  intention 
was  that  the  damages  should  be  assessed  only  by  a  jury,  why  did 
they  not  so  declare  in  the  constitution  ?  Such  a  provision  is  in  the 
State  constitution  of  New  Hampshire.  Anterior  to  the  1st  January, 
1822,  we  have  the  authority  of  the  council  of  revision,  that  the  niode 
prescribed  in  this  charter  is  a  legal  mode  of  assessing  the  damages,  i 
In  1798,  some  laws  were  passed,  which  provided  a  like  mode  of  as- 
sessment as  is  contained  in  the  defendants'  charter.  See  2  Kent  & 
Eadcliff's  ed.  of  Laws,  392,  §  5,  and  405,  414,  §  4,  and  420 ;  also. 
Laws  of  1795,  vol.  2,  p.  37,  ch.  37 ;  Laws  of  1796,  Act  incorporating 
the  Albany  Waterworks  Co.  So  the  same  mode  of  ascertaining 
the  compensation  was  adopted  in  the  canal  laws.  When,  then,  the 
framers  of  the  new  constitution  provide  that  private  property  may  be 
taken,  &c.,  and  are  silent  as  to  the  mode  of  assessing  the  owner's 
damages,  and  the  legislature  from  1798  to  1822  had  in  numerous 
cases  adopted  this  mode  of  assessing  the  damages,  it  cannot  be  con- 
tended that  the  framers  of  the  constitution  did  not  intend  to  sanction 
this  mode.  The  new  constitution  Contains,  in  the  same  words,  the 
provision  of  the  old  constitution  as  to  the  trial  by  jury,  in  face  of  the 
practical  exposition  of  the  old  constitution  of  New  York.  All  argu- 
ments as  to  what  is  due  process,  fail  after  this  practical  exposition. 
And  the  precedents  since  1822  cannot  be  got  over,  except  bysup- 
posing  that  the  legislature  has,  in  ^11  these  cases,  violated  the  consti- 
tution. See  laws  of  N.  Y.,  1823,  p.  85,  §  13;  Gilbert  v.  Columbia 
Turnpike  Co.  3  Johns.  Cas.  107.  We  can  also  refer  to  the  practice 
of  the'  British  parliament  on  this  subject.  Its  members,  in  passing 
laws,  providing  other  modes  than  a  trial  by  jury,  of  assessing  the 
damages  of  owners  of  'private  property,  supposed  they  were  acting  in 
conformity  to  the  bill  of  rights  and  magna  charta.  The  uniform 
practice  of  the  legislatures  of  our  sister  States  show,  beyond  ques- 
tion, the  sense  of  the  American  people,  that  the  mode  of  assessment 
prescribed  in  this  act  is  constitutional.  In  Massachusetts  and  New 
Hampshire,  lands  for  turnpike-roads  are  taken  in  like  manner  as  is 
provided  in  the  case  of  highways.  Laws  of  New  Hampshire  of 
1794,  vol.  1,  p.  327,  and  of  1791,  p.  309.  In  Vermont,  the  damages 
in  cases  of  turnpike-roads,  by,  a  law  of  1826,  p.  96,  §  3,  were  directed 
to  be  assessed  by  a  committee  appointed  by  the  legislature ;  and  by 
a  law  passed  in  1801,  p.  585,  by  a  committee  to  be  appointed  by  a 
county  court.  In  a  railroad  act  of  New  Jersey,  Laws  of  1829,  p.  87, 
the  damages  were  directed  to  be  assessed  by  commissioners  to  be  ap- 
pointed by  the  supreme  court.  In  Pennsylvania,  damages  in  cases 
of  turnpikes  and  railroads  are  assessed  in  the  one  case  by  three  free- 
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holders,  to  be  appointed  by  the  county  court,  and  in  the  other  by  five 
viewers,  to  be  appointed  by  the  court  of  common  pleas.  Laws  of 
Pennsylvania  of  1792,  p.  170;  lb.  1829,  p.  624,  643.  A  similar  mode 
of  assessing  damages  in  cases  of  turnpikes  and  railroads  has  been 
adopted  in  many  other  States.  Laws  of  Delaware, .  vol.  4,  p.  418, 
643;  Laws  of  Virginia  of  1829,  p.  87,  @9,  91;  Laws  of  S.  Carolina 
of  1809,  p.  57,  58;  Laws  of  Kentucky  of  1828,  p.  81 ;  Laws  of  S. 
Carolina  of  1744,  p.  121 ;  Laws  of  Delaware,  25 ;  Laws  of  Ohio  of 
1808,  p.  212 ;  Laws  of  Pennsylvania,  vol.  6,  p.  283,  284,  §  14 ;  Laws 
of  1810  of  Congress,  ch.  44,  §  6,  and  cL  45.  In  some  of  the  States 
the  mode  of  assessing  damages  is  as  various  as  it  is  in  this*  State. 
Sometimes  the  mode  adopted  has  been  by  jury,  sometimes  by  com- 
missioners appointed  by  the  legislature,  or  some  executive  officer,  or 
by  a  court.  The  same  question  of  constitutionality  started  in  this 
suit,  would  arise  under  all  the  laws  referred  to,  where  the  mode  -of 
assessment  was  not  by  a  jury.  The  concurring  sense  of  our  own 
and  our  sister  States  on  this  subject  is,  that  the  legislature  has  the 
power  of  prescribing  the  mode  of  assessment.  In  Barker  v.  Jackson, 
1  Paine's  C.  C.  R.  559,  the  general  doctrine  is  laid  down,  that  the 
construction  given  to  th^  constitution  by  the  nation  ought  to  be  re- 
ceived as  the  true  construction ;  that  the  general  usage  of  the  States 
is  the  best  interpreter  of  the  constitution.  This  is  the  best  mode  of 
arriving  at  the  intention  of  the  people,  who  are  supposed  to  have 
made  the  constitution.  The.  practice  of  the  American  people  is  the 
best  authority  to  determine  what  are  the  principles  of  free  government. 
In  Stuart  v.  Laird,  1  Cranch,  299,  it  was  held  that  a  cotemporary  ex- 
position of  the  constitution  adopted  and  acquiesced  in  for  a  period 
of  years  fixes  the  construction,  and  courts  will  not  shake  or  control 
it.  Elmendorf  v.  Taylor,  10  Wheat.  159.  Where  a  mode  is  pro- 
vided in  the  law  authorizing  the  making  of  a  canal,  of  assessing  the 
.  damages  of  those  who  are  injured  in  their  property,  it  was  held,,  in 
Stevens  v.  Middlesex  Canal,  12  Mass.  R.  466,  that  no  action  for  such 
injury  lies  at  the.  common  law.  Stowell  v.  Flagg,  11  Mass.  R. 
364 ;  Callender  v.  Marsh,  1  Pick.  430 ;  Jackson  v.  Winne,  4  Little's 
R.  327,  328. 

Notice  to  the  c6mplainant  of  the  application  to  the  governor  to 
appoint  commissioners  was  not  necessary.  This  objection  does  not 
affect  the  constitutional  question.  There  is  no  pretence  here  that 
improper  persons  were  appointed.  The  deposit  of  the  amount  of  the 
complainant's  damages  in  the  Mohawk  Bank  is  complained  of. 
There  can  be  no  ground  for  this  complaint.  This  was  a  secure  place 
of  deposit.  This  bank  is  subject  to  the  bank  law.  The  appointment 
of  a  bank  as  agent  to  receive  the  complainant's  money  rested  en- 
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tirely  in  the  discretion  of  the  legislature.  The  selection  of  a  bank 
by  law  as  a  place  of  deposit  of  money  belonging  to  another  is  not 
new.  In  1813,  the  New  York  State  Bank  was  by  law  appointed,  to 
exercise  the  duties  of  treasurer,  on  his  death,  during  the  recess  of 
the  legislature.  If  there  are  any  doubts  about  the  constitutionahty 
of  this  act,  the  court  is  bound  to  decide  in  favor  of  the  defendants. 
If  the  decision  should  be  against  them,  the  injury  to  them  and  to  the 
public  would  be  irreparable.  Not  so,  if  the  decision  is  against  the 
complainant:  as  he  can  be  compensated  in  money.  In  Rogers  v, 
Bradshaw,  Chancellor  Kent  held-  a  canal  act  to  be  valid,  although  it 
contained  no  provision  for  compensation  to  the  owner  of  the  land 
taken.  If  this  act  was  defective  in  this  respect,  the  legislature,  under 
the  clause  reserving  the  right  to  amend  the  act,  could  remedy  this 
defect  by  an  amendment.  The  imaginary  value  put  by  the  com- 
plainant upon  his  land  cannot  be  considered.  This  consideration 
and  the  complainant's  interest  must  yield  to  the  public  benefit. 
There  is  no  allegation  in  the  bill  that  the  award  was  below  the  real 
value  of  the  land. 

On  the  whole,  this  act  is  constitutional  in  its  principles.  It  is  con- 
stitutional in  the  mode  of  ascertaining  the  compensation  of  the  own- 
ers of  the  land  taken.  At  all  events,  it  is  not  a  clear,  plain  case  of 
violation  of  the  constitution.  In  a  doubtful  case  the  court  will  not 
interfere ;  because  the  legislature  are  as  much  sworn  to  support  the 
constitution  as  the  court.  Fletcher  v.  Peck,  6  Cranch's  B.  128; 
Ex  parte  McGoUum,  1  Gow.  R.  550.  Before  a  judge  can  rule  an  act 
of  the  legislature  unconstitutional,  he  must  feel  a  clear  and  strong 
conviction  that  it  violates  the  constitution.  Hughes  v.  Trustees  of, 
Merton  College,  1  Ves.  88. 

Private  rights  must  give  way  to  the  permanent  interest  of  the 
public,  upon  fair  and  reasonable  compensation,  per  Ch.  Kent,  20 
Johns.  R.  738 ;  and  every  interpretation  which  leads  to  defeat  the 
purposes  of  the  statute  is  to  be  avoided.  lb.  740.  ChanceUor 
Kent,  in  same  case,  says,  that  turnpike-roads  are  made  entirely  for 
the  public  use,  and  that  the  community  have  a  deep  interest  in  their 
construction  and  preservation.  So  this  railroad  is  expressly  made  for 
the  convenience  of  the  public,  and  entirely  for  the  public  use.  2  N. 
Hamp.  R.  25. 

Statutes  made  for  the  public  good,  and  for  general  and  beneficial 
national  purposes,  are  to  receive  a  liberal  construction,  and  to  be  so 
expounded  as  to  attain  the  end.  They  must  be  so  construed  as  not 
to  advance  a  private,  and  destroy  the  public  interest,  but  always  to 
advance  the  public  interest,  doing  as  little  damage  as  possible  to  the 
private  interest.    Jerome  v.  Ross,  7  Johns,  Ch.  R.  342. 
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The  Chancellob.1  There  can  be  no  doubt  in  thjs  case  of  the  right 
of  the  company  to  lay  out  the  road  in  the  manner  they  have  done, 
and  to  take  the  property  of  the  complainant  for  that  purpose,  pro- 
vided the  authority  given  by  the  act  and  the  mode  of  compensating 
the  owners  of  land  through  which  the  road  is  to  run,  are  not  in  viola- 
tion of  the  constitution  of  this  State.  Even  if  the  validity  of  this 
act  were  doubtful,  I  am  not  prepared  to  say  the  verbal  contract 
proved  by  two  or  three  witnesses,  and  acted  on  by  the  agents  of  the 
company,  would  not  be  sufficient  to  preclude  the  complainant  in  a 
court  of  equity  from  raising  that  question.  There  is  no  doubt  that  it 
was  competent  for  the  legislature  to  authorize  the  company  to  agree 
with  the  owners  o^  land  through  which  the  road  was  to  run  for  a 
conveyance  or  donation  of  the  lands  necessary  for  that  purpose ;  and 
it  would  be  both  inequitable  and  unjust  for  an  individual  who  had 
consented  to  give  the  site  of  the  road,  provided  it  should  run  through 
his  land,  to  retract  that  consent  after  the  company  had  in  reference 
to  such  agreement,  contracted  with  the  owners  of  other  lands  on 
that  particular  route.  And  if  such  consent  was  not  in  fact  retracted 
before  the  directors  of  the  company  had  made  their  certificate  of 
location,  so  as  to  preclude  themselves  from  laying  out  the  road  else- 
where, it  would  be  the  duty  of  this  court  to  compel  a  specific  per- 
formance of  the  verbal  agreement  made  with  them  before  t^.^at  time. 
I  infer,  ho-Orever,  from  the  affidavits  in  this  case,  that  the  <  omplain- 
ant  altered  his  mind,  and  retracted  his  consent  to  the  location  of 
the  road  on  his  premises  at  any  place  west  of  the  barn,  before  the 
second  of  September,  when  the  certificate  of  location  was  signed  by 
the  directors. 

The  constitution  of  the  United  States  does  not  come  in  question 
in  ihis  cause.  It  is  admitted  that  the  complainant  held  the  land  in 
fee ;  and  probably  under  a  title  derived  from  the  crown,  to  the  rights 
of  which  the  people  have  now  succeeded.  A  law  declaring  the  grant 
from  the  crown  void,  and  divesting  his  title  on  that  ground,  would 
impair  the  obligation  of  the  contract.  IBut  it  was  no  part  of  the 
contract  between  the  crown  and  its  grantees  or  their  assigns,  that  the 
property  should  not  be  taken  for  public  use,  upon  paying  a  fair  com- 
pensation therefor,  whenever  the  public  interest  or  necessities  re- 
quired that  it  should  be  so  taken.  All  separate  interests  of  individ- 
uals in  property  are  held  of  the  government  under  this  tacit  agree- 
ment or  implied  reservation.  Notwithstanding  the  grant  to  individu- 
als, the  eminent  domain,  the  highest  and  most  exact  idea  of  property, 
remains  in  the  government,  or  in  the  aggregate  body  of  the  people 
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in  their  sovereign  capacity;  and  they  have  a  right  to  resume  the 
possession  of  the  property,  in  the  manner  directed  by  the  constitution 
and  laws  of  the  State,  whenever  the  public  interest  requires  it.  This 
right  of  resumption  may  be  exercised  not  only  where  the  safety, 
but  also  where  the  interest  or  even  the  expediency  of  the  State  is 
concerned ;  as  where  the  land  of  the  individual  is  wanted  for  a  road, 
canal,  or  other  public  improvement.  The  only  restriction  upon 
this  power,  in  cases  where  the  public  or  the  inhabitants  of  any  par- 
ticular section  of  the  State  have  an  interest  in  the  contemplated 
improvement  as  citizens  merely,  is  that  the  property  shall  not  be 
taken  for  the  public  use  without  just  compensation  to  the  owner, 
and  in  the  mode  prescribed  by  law.  The  right  of  eminent  domaia 
does  not,  however,  imply  a  right  in  the  sovereign  power  to  take  the 
property  of  one  citizen  and  transfer  it  to  another,  even  for  a  full 
compensation,  where  the  public  interest  will  be  in  no  way  promoted 
b^'  such  transfer.  And  if  the  legislature  should  attempt  thus  to 
transfer  the  property  of  one  individual  to  another,  where  there  could 
be  no  pretence  of  benefit  to  the  public  by  such  exchange,  it  would 
probably  be  a  violation  of  the  contract  by  which  the  land  was 
granted  by  the  government  to  the  individual,  or  to  those  under 
whom  he  claimed  title,  and  repugnant  to  the  constitution  of  the 
United  States.  But  if  the  public  interest  can  be  in  any  way  pro- 
moted by  the  taking  of  private  property,  it  must  rest  in  the  wisdom 
of  the  legislature  to  determine  whether  the  benefit  to  the  public  will 
be  of  suf&cient  importance  to  render  it  expedient  for  them  to  exercise 
the  right  of  eminent  domain,  and  to  authorize  an  interference  with 
the  private  rights  of  individuals  for  that  purpose.  2  Kent's  Com. 
340.  It  is  upon  this  principle,  that  the  legislature  of  several  of  the 
States  have  authorized  the  condemnation  of  the  lands  of  individuals 
for  miU  sites,  where,  from  the  nature  of  the  country,  such  mill  sites 
could  not  be  obtained  for  the  accommodation  of  the  inhabitants, 
without  overflowing  the  lands  thus  condemned.  Upon  the  same 
principle  of  public  benefit,  not  only  the  agents  of  the  government, 
but  also  individuals  and  corporate  bodies,  have  been  authorized  to 
take  private  property  for  the  purpose  of  making  public  highways, 
turnpike-roads,  and  canals ;  of  erecting  and  constructing  wharves 
and  basins ;  of  establishing  ferries ;  of  draining  swamps  and 
marshes;  and  of  bringing  water  to  cities  and  villages.  In  all  such  ', 
cases  the  object  of  the  legislative  grant  of  power,  is  the  public  ben- 
efit derived  from  the  contemplated  improvement,  whether  such  im- 
provement is  to  be  efiected  directly  by  the  agents  of  the  government, 
or  through  the  medium  of  corporate  bodies,  or  of  individual  enter- 
prise.    And  according  to  the  opinion  of  Chief  Justice  Marshall,  in 
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the  case  of  Wilson  v.  The  Black  Bird  Creek  Marsh  Company, 
2  Peters,  R.  251,  measures  calculated  to  produce  such  benefits  to  the 
public,  though  effected  through  the  medium  of  a  private  incorpora- 
tion, are  undoubtedly  within  the  powers  reserved  to  the  States,  pro- 
vided they  do  not  come  in  collision  with  those  of  the  general  gov- 
ernment. It  is  objected,  however,  that  a  railroad  differs  from  other 
public  improvements,  and  particularly  from  turnpikes  and  canals, 
because  travellers  cannot  use  ^t  with  their  own  carriages,  and  farmers 
cannot  transport  their  produce  in  their  own  vehicles ;  that  the  com- 
pany in  this  case  are  under  no  obligation  to  accommodate  the  public 
with  transportation ;  and  that  they  are  unlimited  in  the  amount  of 
toUs  which  they  are  authorized  to  take.  K  the  making  of  a  railroad 
will  enable  the  traveller  to  go  from  one  place  to  another  without  the 
expense  of  a  carriage  and  horses,  he  derives  a  greater  benefit  from 
the  improvement  than  if  he  was  compelled  to  travel  with  his  own 
conveyance  over  a  turnpike-road  at  the  same  expense.  And  if  a 
mode  of  conveyance  has  been  discovered  by  which  the  farmer  can 
procure  his  produce  to  be  transported  to  market  at  half  the  expense 
■which  it  would  cost  him  to  carry  it  there  with  his  own  wagon  and 
horses,  there  is  no  reason  why  the  public  should  not  enjoy  the  benefit 
of  the  discovery.  And  if  any  individual  is  so  unreasonable  as  to 
refuse  to  have  the  railroad  made  through  his  lands,  for  a  fair  com- 
pensation, the  legislature  may  lawfully  appropriate  a  portion  of  his 
property  for  this  public  benefit,  or  may  authorize  an  individual  or  a 
corporation  thus  to  appropriate  it,  upon  paying  a  just  compensation 
to  the  owner  of  the  land  for  the  damage  sustained.  The  objection 
that  the  corporation  is  under  no  legal  obligation  to  transport  produce 
or -passengers  upon  this  road,  and  at  a  reasonable  expense,  is  un- 
founded in  fact. ,  The  privUege  of  making  a  road  and  taking  tolls 
thereon  is  a  franchise,  as  much  as  the  establishment  of  a  ferry  or  a 
public  wharf,  and  taking  toUs  for  the  use  of  the  same.  The  public 
have  an  interest  in  the  use  of  the  railroad,  and  the  owners  may  be 
prosecuted  for  the  damages  sustained,  if  they  should  refuse  to  trans- 
port an  individual,  or  his  property,  without  any  reasonable  excuse, 
upon  being  paid  the  usual  rate  of  fare.  The  legislature  may  also 
from  time  to  time  regulate  the  use  of  the  franchise,  and  limit  the 
amount  of  toll  which  it  shall  be  lawful  to  take,  in  the  same  manner 
as  they  may  regulate  the  amount  of  tolls  to  be  taken  at  a  ferry,  or 
for  grinding  at  a  miU,  unless  they  have  deprived  themselves  of  that 
power  by  a  legislative  contract  with  the  owners  of  the  road. 

The  mode  of  ascertaining  damages  by  commission,  has  been 
adopted  by  the  legislature  in  a  great  variety  of  cases ;  and  I  can  see 
nothing  in  the  provisions  of  the  constitution  which  renders  such  a 
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course  exceptionable.  It  was  well  known  to  the  fraraers  of  the  new 
constitution,  that  such  had  been  the  practice  in  relation  to  the  assess- 
ment of  damages  for  private  property  taken  for  the  Erie  and  Cham- 
plain  Canal,  and  for  a  great  number  of  turnpike-roads,  as  well  as  for 
other  public  uses.  When,  therefore,  the  constitution  provided  that 
private  property  should  not  be  taken  for  public  uses  without  just  com- 
pensation, and  without  prescribing  any  rhode  in  which  the  amount 
of  compensation  should  be  ascertained,  it  is  fairly  to  be  presumed 
the  framers  of  that  instrument  intended  to  leave  that  subject  to  be 
regulated  by  law,  as  it  had  been  before  that  time ;  or  in  such  other 
manner  as  the  legislature  in  their  discretion  might  deem  best  calcu- 
lated to  carry  into  effect  the  constitutional  provision,  according  to  its 
spirit  and  intent. 

The  provision  of  the  constitution  which  declares  that  the  right  of 
ti^al  by  jury  in  all  cases  in  xnrhich  it  has  heretofore  been  used  shall  re- 
main inviolate  forever,  relates  to  the  trial  of  issues  of  fact  in  civil  and 
criminal  causes  in  courts  of  justice,  as  is  evident  from  what  follows 
this  provision  in  the  same  section ;  and  it  has  no  relation  to  cases  of 
the  kind  now  under  consideration.  Although  the  writ  ad  quod  dam- 
num had  sometimes  been  used  for  the  purpose  of  assessing  damages 
where  individual  property  was  taken  for  public  use,  yet  that  was 
never  considered  a  jury  trial  within  the  meaning  of  the  constitution. 
There  is  no  doubt  that  it  is  a  very  proper  mode  of  estimating  dam- 
ages in  such  cases ;  and  probably  where  a  single  assessment  was  to 
be  provided  for,  it  would  be  much  the  most  judicious  and  satisfactory 
mode  of  fixing  the  amount. 

I  have  no  doubt  of  the  constitutionality  of  the  statute  under 
which  the  property  of  the  complainant  has  been  taken ;  and  as  all ' 
the  requisites  of  the  statute  have  been  complied  with,  this  property 
has  been  taken  by  due  course  of  law,  and  after  making  just  compen- 
sation therefor.  From  the  moment  that  compensation  was  paid  or 
deposited  as  the  law  had  directed,  the  right  to  this  property  was  abso- 
lutely vested  in  the  defendants  for  the  use  of  the  raih-oad,  and  they 
have  a  perfect  right  to  enter  upon  it  and  appropriate  it  to  that  use. 

The  order  to  show  cause  why  an  injunction  should  not  be  issued 
must  be  discharged  with  costs,  and  the  temporary  injunction  hereto- 
fore granted  in  this  case  must  be  dissolved. 
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Walker  v.  Dbvbeeaux  et  al. 

In  Chancery,  August,  1833. 

Corporation  —  Organization  —  Distribution  of  Shares  among'  Subscrib- 
ers —  Duty  of  Commissioners  in  respect  thereof —  Fraudulent  Sub- 
scription. 

The  act  to  incorporate  the  TJtica  and  Schenectady  Railroad  Company  did  not  create  a  cor- 
poration, eo  instanti  it  became  a  law ;  it  only  constituted  such  persons  as  should  become 
stockholders,  in  the  manner  prescribed  in  the  act,  a  body  corporate.  And,  in  the  evpnt 
of  an  excess  of  subscriptions  to  the  stock,  there  could  be  neither  stockholders  nor  a  cor- 
poration until  the  commissioners  had  apportioned  the  stock  among  the  subscribers. 

The  commissioners  did  not  hold  the  stock,  previous  to  its  distribution,  in  the  character  of 
agents  or  trustees  of  the  corporation ;  but  in  receiving  subscriptions,  and  in  apportioning 
the  stock,  they  acted  as  the  ofiBcers  or  agents  of  the  State.  And  if  they  had  neglected  to 
open  books  for  subscriptions,  or"  had  not  proceeded  to  apportion  the  stock  as  directed  by 
the  act,  the  supreme  court,  by  a  mandamus,  might  have  compelled  them  to  discharge 
those  duties. 

Upon  the  apportionment  of  stock  among  the  subscribers  to  a  joint-stock  corporation,  if  any 
part  of  the  stock  is  apportioned  to  a  subscriber  who  is  not  entitled  to  the  same,  and  under 
circumstances  which  amount  to  a  fraud,  the  apportionment  is  not  absolutely  void ;  but 
such  subscriber  will,  in  equity,  be  deemed  to  hold  the  stock  in  trust,  or  for  the  benefit  of 
some  or  all  of  the  other  subscribers  who  did  not  receive  stock  to  the  extent  of  their  sub- 
scriptions. 
,  A  subscriber  to  a  joint-stock  corporation,  who  complains  of  an  inequitable  distribution  of 
the  stock,  and  who  is  seeking  to  reach  stock  which  has  been  improperly  assigned  or 
apportioned  to  others,  should  file  his  bill  in  beha,lf  of  himself  and  of  all  other  subscribers 
standing  in  the  same  situation. 

After  the  distribution  of  the  stock,  the  commissioners  of  apportionment  are  not  the  trustees 
of,  and  do  not  represent  the  interests  of  other  persons  to  whom  stock  has  been  distributed. 
It  seems  the  stockholders  themselves,  so  far  as  they  are  known,  should  be  parties,  to  a  suit 
whichis  to  afiect  their  rights,  previous  to  the  organization  of  the  company  by  the  election 
of  directors. 

Whether  the  first  election  of  directors  can  be  held  on  any  other  day  than  that  originally  ap- 
pointed by  the  commissioners  1     Qucsre. 

If  a  complainant  wishes  to  obtain  a  preliminary  injunction,  to  stay  the  proceedings  of  the 
defendant  during  the  pendency  of  the  suit,  he  should  insert  a  formal  prayer  for  such 
process  in  his  bail. 

It  seems,  that  a  subscriber  for  stock  who  voluntarily  receives  back  his  deposit  from  the  com- 
missioners of  apportionment^ thereby  waives  his  right  to  question  the  correctness  of  the 
distribution  among  the  subscribers  for  such  stock. 

Where  the  commissioners  of  apportionment  of  a  joint-stock  corporation  are  authorized,  in 
case  of  an  excess  of  subscriptions  to  the  stock,  to  apportion  the  same  among  the  subscrib- 
ers, in  such  manner  as  the  commissioners  shall  deem  most  advantageous  to  the  interests 


1 4  Paige's  Reports,  229. 
VOL.  n.  — AM.  B.  CA.  45 


530  AMEEICAN   RAILWAY    CASES. 


Walker  v.  Devereaux. 


.of  the  corporation,  it  is  not  necessary  that  they  should  give  to  each  subscriber  a  part  of 
the  stock ;  but  the  whole  may  be  apportioned  to  a  part  of  the  subs'cribers,  to  the  exclusion 
of  the  others,  if  a  majority  of  the  commissioners  deem  such  a  distribution  of  the  stock  to 
be  most  advantageous  to  the  corporation. 

When  a  distribution  or  apportionment  is  to  be  made  between  or  among  a  number  of  persons, 
or  a  class  of  individuals,  and  no  discretion  is  vested  in  those  who  are  to  execute  the 
power  of  making  the  distiibution,  each  individual  of  the  whole  number,  or  class  of  per- 
sons named,  is  entitled  to  an  equal  share. 

But  where  the  designation  of  a  class  or  number  of  persons,  is  merely  for  the  purpose  of 
pointing  out  those  from  whom  the  selection  is  to  be  made,  and  the  person  intrusted  with 
the  power  of  distribution  is  vested  with  a  discretionary  right  of  distributing  among  the 
individuals  of  that  class  of  persons  as  he  shall  think  proper,  he  may  allot  the  whole  fund 
or  property  to  one  or  niore  of  the  class,  to  the  exclusion  of  the  others. 

Where  a  discretion  is  to  be  exercised  according  to  fixed  and  legal  principles,  by  a  body 
acting  as  a  court,  if  those  principles  have  been  mistaken  or  violated,  it  is  a  proper  case 
for  review  and  coiTCCtion  by  the  appropriate  tribunal.  But  if  the  legislature  has  intrusted 
the  exercise  of  a  discretionary  power  to  the  sole  judgment  and  discretion  of  a  particular 
'  person,  or  body  of  men,  no  court  is  authorized  to  interfere  with  or  control  that  discretion, 
provided  it  is  exercised  in  good  faith. 

By  the  settled  practice  in  this  State,  commissioners  appointed  in  an  act  of  incorporation  of 
a  joint-stock  company,  to  receive,  subscriptions  and  to  apportion  the  stock  in  case  of  an 
excess  oi  subscriptions,  may  themselves  become  subscribers,  and  may  apportion  a  part 
of  the  stock  to  themselves. 

Where  the  commissioners  are  directed  to  distribute  the  stock  of  a  corporation,  among  the 
subscribers  thereto,  in  such  manner  as  they  shall  deem  most  beneficial  to  the  interests  of 
the  corporation,  it  is  a  fraud  upon  the  commissioners,  and  upon  the  law,  for  a  person  to^ 
subscribe  for  stock  in  his  own  name,  under  a  secret  agreement  to  hold  it  in  trust  for 
another  if  stock  should  be  apportioned  to  him  under  such  subscription,  with  the  intention 
of  deceiving  and  misleading  the  commissioners  in  the  distribution  of  the  stock  of  the 
company. 

Such  a  trust  being  illegal  and  void,  the  stock  apportioned  to  the  nominal  subscriber  would, 
as  between  the  parties  to  the  fraudulent  subscription,  be  absolutely  vested  in  him ;  and  to 
reach  it  by  a  suit  in  chancery,  for  the  benefit  of  other  bond  fide  subscribers,  the  bill  must 
be  filed  against  the  subscriber,  in  whose  name  it  stands. 

August  20.  —  This  was  an  application  for  an  injunction,  to  restrain 
the  defendants  from  proceeding  to  hold  an  election  for  directors  of 
the  Utiea  and  Schenectady  Railroad  Company ;  and  also  to  restrain 
them  from  disposing  of  such  of  the  stock  in  the  company  as  had 
been  apportioned  to  themselves,  or  in  which  they  had  or  might  be- 
come interested  by  the  apportionment  thereof  to  other  persons.  The 
complainant's  bill,  after  setting  forth  the  substance  of  the  five  first 
sections  of  the  act  authorizing  the  incorporation  of  the  rEuIroad  com- 
pany, Laws  of  1833,  p.  462,  stated  in  substance,  that  the  commis- 
sioners attended  at  the  times  and  places  specified  in  the  act,  and 
received  subscriptions  to  the  stock ;  that  the  commissioners,  as  well 
as  others,  became  subscribers,  and  that  an  amount  was  subscribed  far 
exceeding  the  capital  stock ;  that  some  of  the  commissioners  were 
interested  in  stock  subscribed  by  or  in  the  name  of  other  persons, 
under  an  agreement  or  understanding  that  it  should  be  held  for  the 
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benefit  of  the  commissioner  or  commissioners  interested  in  it;  and 
that  the  relatives  and  friends  of  some  of  the  commissioners  also  sub- 
scribed for  stock  in  the  names  of  others  ;  that  the  commissioners  had 
distributed  the  stock  in  an  arbitrary,  unjust,  and  unequal  manner, 
principally  among  their  friends,  relations,  and  favorites,  or  the  rela- 
tives, friends,  and  favorites  of  some  of  them;  and  particularly  to 
those  person^  in  whose  subscriptions  some  of  the  commissioners,  or 
their  relatives  and  friends,  were  interested ;  that  the  commissioners 
had  apportioned  the  stock  without  reference  to  the  rights  which  the 
complainant  and  others  had  acquired  by  their  subscriptions,  and  the 
ability  of  the  subscribers  to  pay  for  the  stock  apportioned  to  them ; 
that  the  commissioners  had  also  apportioned  one  hundred  shares  of 
the  stock  to  each  of  themselves,  to  the  entire  exclusion  of  the  com- 
plainant and  a  great  number  of  the  other  subscribers;  and  that 
before  making  a  distribution  of  the  stock  among  the  subscribers,  the 
commissioners  set  apart  a  fund  to  be  distributed  to  State  officers,  for 
the  reason  that  they  were  such,  and  a  fund  for  certain  editors  of  pub- 
lic newspapers,  whom  it  was  thought  advisable  to  conciliate.  The 
bill  further  stated  that  the  commissioners  had  given  notice  for  an 
election  of  directors,  and  had  delivered  to  the  subscribers,  to  whom 
stock  had  been  apportioned,  the  evidences  of  their  right  to  the  same ; 
that  the  complainant  was  a  subscriber  for  thirty-five  shares  of  the 
stock,  and  paid  to  the  commissioners  five  dollars  on  each  share  at  the 
time  of  subscribing.  The  complainant  therefore  insisted,  among 
other  things,  that  the  commissioners  were  trustees  for  the  subscribers, 
and  could  not  receive  any  part  of  the  stock  themselves;  that  the 
assignment,  by  the  commissioners,  of  stock  to  those  who  had  sub- 
scribed for  others,  was  fraudulent  as  against  the  complainant  and 
other  subscribers ;  and  that  each  real  subscriber  was  entitled  to  have 
some  portion  of  the  stock  assigned  to  him  bA  the  commissioners ; 
and  hte  prayed  that  the  defendants  might  be  restrained  by  injunction 
from  holding  the  election  of  directors,  and  from  disposing  of  the 
stock  held  by  them  and  by  others  in  trust  for  them;  that  there 
might  be  a' redistribution  of  the  stock  of  the  company,  at  such  time 
and  in  such  manner  as  the  court  might  think  proper  to  direct;  and 
for  general  relief.  The  bill  contained  a  prayer  for  process  of  subpoena, 
but  no  special  prayer  for  a  preliminary  injunction;  In  the  original 
bill,  the  complainant,  through  inadvertence,  had  sworn  that  most  of 
the  material  facts  were  true  of  his  own  knowledge  ;  but  upon  appli- 
cation to  the  court,  and  with  the  consent  of  the  defendants'  counsel, 
the  bill  was  amended  so  as  to  charge  the  several  matters  as  upon  the 
information  and  belief  of  the  complainant  only.  Notice  of  the  ap- 
plication for  an  injunction  having  been  given  to  the  defendants,  they 
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appeared,  by  their  counsel,  to  resist  the  motion.  An  aflS.davit  of  the 
chairman  of  the  commissioners  was  put  in,  from  which  it  appeared 
that  there  were  2,909  subscribers  for  the  stock ;  that  more  than  seven 
times  the  amount  of  the  capital  was  subscribed ;  and  that  the  whple 
capital  stock  was  distributed  to  1,423  of  the  persons  who  were  sub- 
scribers  thereto.  It  appcEired,  also,  by  the  affidavit  of  a  clerk  of  the 
Branch  Bank  of  the  United  States  at  Utica,  that  after  the  distribu- 
tion of  the  stock,  a  notice  was  given  to  those  subscribers  who  had 
not  received  any  stock  in  the  apportionment,  or  who  had  not  received 
stock  to  the  amount  of  their  subscriptions,  to  call  at  the  bank  and  re- 
ceive back  their  money ;  and  that  the  complainant  applied  for  and 
received  back  the  amount  paid  by  him  on  subscribing,  and  gave  a 
receipt  for  the  same.  Another  affidavit  was  put  in,  made  by  a  per- 
son not  a  party  to  the  suit,  stating  that  since  the  apportionment,  he 
had  purchased  from  those  to  whom  it  had  been  distributed,  a  large 
amount  of  stock,  for  which  he  had  paid  an  advance,  or  premium, 
without  any  notice  ^f  fraud  or  irregularity  in  the  apportionment; 
and  that  many  other  persons  had  made  similar  purchases. 

B.  F.  Cooper  and  S.  Stevens,  for  the  complainant.  The  defendants 
were  clothed  with  a  fiduciary  character,  and  became  trustees  for  the 
Utica  and  Schenectady  Railroad  Company.  They  were  vested  with 
a  franchise  which  they  were  required  to  dispose  of  to  the  subscribers 
for  the  stock.  Had  duties  of  a  like  nature  been  conferred  on  them 
in  a  deed  or  will,  they  would  have  been  trustees  for  the  grantee  or 
devisee.  They  had  a  more  ample  authority  than  a  simple  naked 
power.  1  Cruise's  Dig.  328,  §  19,  p.  306-309.  The  trust  character 
of  the  defendants  was  analogous  to  that  of  trustees  to  support  con- 
tingent remainders.  If  the  charge  which  devolved  upon  the  defend- 
ants resembled  a  po'attr  more  than  a  trust,  it  was  a  power  which  they 
were  required  to  exeSte,  and  which  the  court  of  chancery  could  and 
would  have'  compelled  them  to  execute.  Higgs  v.  Brown,  18  Vesey, 
jun.  579 ;  lb.  192.  After  an  amount  exceeding  the  capital  stock  had 
been  subscribed,  the  defendants  then,  if  not  before,  became  charged 
with  a  judicial  trust.  Meads  v.  Walker,  1  Hopk.  587 ;  2  HaU's  Sup. 
Court  R.  554.  By  the  apportionment  of  stock  to  themselves,  the  de- 
fendants assumed  to  traffic  in  the  subject-matter  of  their  trust,  and 
became  the  trustees  of  those  subscribers  who  were  excluded,  or  who 
received  only  an  inadequate  share  of  the  ^  stock,  and  dissented  from 
the  apportionment.  5  Vesey,  678 ;  8  lb.  348 ;  16  lb.  393 ;  Sugden'a 
Vendors,  589;  1  Paige's  Ch.  R.  145,  152,. 158. 

The  defendants,  if  not  trustees,  were  at  least  agents.  And  neither 
trustees  nor  agents  can  traffic  in  or  derive  a  profit  from  the  subject- 
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matter  of  their  trust.  1  Hovenden  on  Frauds,  147,  167,  480-483 ; 
1  Jac.  &  Walk.  222 ;  8  Cowen,  361 ;  Sugden's  Vendors,  589,  596. 
And  if  the  defendants  have  purchased  stock  and  now  hold  the  same, 
they  hold  it  only  in  trust  for  the  subscribers.  1  Sch.  &  Lef.  379 ;  5 
Vesey,  678,  794  ;  8  Cowen,  328,  361 ;  2  Rose's  R.  349 ;  1  Merivale, 
175 ;  1  Hovenden  on  Frauds,  472,  480,  481.  The  defendants  could 
not  subscribe  for  stock  in  the  names  of  other  persons,  as  their  agents ; 
nor  could  they  apportion  stock,  to  the  exclusion  of  others,  to  persons 
who  had  agreed  to  assign  such  stock  to  them,  or  to  furnish  them  with 
their  proxies  to  vote  at  the  election  of  directors.  4  Cowen,  717 ;  9 
Vesey,  241;  10  lb.  381;  2  Johns.  Ch.  R.  252;  1  Hov.  593;  5  Mad. 
R.  441.  The  defendants  are  not  public  officers,  not  having  authority 
to  perform  a  class  of  acts  affecting  the  public,  but  merely  a  single  act. 
4  Jacob's  Law  Die.  433 ;  2  Aik.  400,  406 ;  5  Vesey,  722 ;  Hov.  145- 
147;  4  Wheaton,  668,  694.  Besides,  the  corporation  is  a  private 
corporation ;  and  the  stock  is  declared  to  be  personal  property..  Even 
if  the  defendants  are  public  agents,  yet,  as  far  as  their  functions 
affect  private  rights,  they  are  qicoad  hoc  private  agents  or  trustees, 
and  as  such  are  liable  to  the  claims  of  their  cestui  que  trusts. 

The  defendants  apportioned  to  themselves  an  inordinate  amount 
of  stock,  and  chancery  will  relieve  against  this  part  of  the  apportion- 
ment. Hopk.  591,  693;  14  Johns.  R.  513;  2  Vesey,  sen.  155, 156; 
13  Ves.  51 ;  8  Cowen,  361.  And  they  exceeded  their  authority,  in 
excluding  any  subscriber  from  a  participation  in  the  stock.  Sugden 
on  Powers,  481, 591 ;  6  jSumford,  352,  374 ;  2  Call.  520.  They  were 
required  by  the  act  io  apportion  the  stock  among  the  subscribers.  By 
this  was  meant  that  each  subscriber  was  to  have  his  just  proportion 
of  the  stock.  People  v.  Sup.  Court  of  N.  York,  5  Wendell,  114 ;  10 
lb.  285.  The  discretion  of  officers  and  subordinate  tribunals,  affect- 
ing private  rights,  is  a  sound  legal  discretion  to  be  exercised  in  ac- 
co1:dance  with  fixed  principles  and  rules;  it  is  not  an  arbitrary  stc 
volo.  And  if  so  exercised  their  decision  will  be  reviewed  and  cor- 
rected. 1  Hov.  486,  487,  493;  3  Mad.  R.  254;  20  Johns.  R.  430;  8 
Wend.  47.  64.  The  court  will  presume,  as  the  defendants  have  not 
shown  the  contrary,  that  such  a  distribution  of  the  stock  as  most 
accorded  with  justice  and  equality  was  most  advantageous  to  the 
interests  of  the  corporation.  It  was  incumbent  upon  the  defendants 
to  have  shown  that  they  did  apportion  the  stock  in  such  manner  as 
the  majority  deemed  most  advantageous  to  the  interests  of  the  cor- 
poration. The  defendants  were  not  clothed  with  an  undefined  and 
unlimited  discretion. 

As  the  complainant  has  a  right  to  some  portion  of  the  stock,  and 
as  this  right  has  been  withheld,  a  new  apportionment  must  be  made. 

45* 
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Where  a  fund  is  directed  to  be  distributed  among  several  persons,  in 
such  proportions  as  the  trustees  may  think  proper,  in  equity  each  per- 
son is  entitled  to  a  substantial  share ;  and  a  distribution  allotting  a 
nominal  sum  to  one  or  more  of  the  objects  of  the  trust  is  illusory 
and  void,  and  will  be  set  aside  in  chancery.  Sugden  on  Powers,  481, 
488,  500.  If  there  had  been  more  subscribers  than  shares,  one  share 
might  have  been  apportioned  to  two  or  more  subscribers ;  who  might 
vote  by  the  direction  of  chancery  alternately  on  the  stock,  in  like 
manner  as  chancery  can  give  a  widow  for  her  dower  the  alternate  use 
of  the  property  out  of  which  she  is  dowable:  such  as  the  third  toll 
dish  of  a  mill.  1  Cowen's  R.  476,  477.  But  if  there  should  be. 
deemed  to  be  an  absolute  necessity  of  excluding  some  subscribers 
from  an  apportionment  of  the  stock,  the  order  in  which  the  subscrip- 
tions were  made  would  afford  an  opportunity  of  applying  the  rule, 
that  where  equities  are  equal,  the  prior  equity  prevails,  or  the  rule, 
that  where  the  legal  title  has  passed  to  any  one,  the  equities  being 
equal,  the  legal  title  prevails. 

From  the  language  as  well  as  the  spirit  of  the  act  of  incorpora- 
tion, it  is  evident  that  the  legislature  intended  an  apportionment 
among  all  the  subscribers,  upon  the  footing  of  equality.  1  Vesey, 
281 ;  2  lb.  240 ;  7  Mass.  R.  523.  The  spirit  of  our  institutions  is 
opposed  to  the  possession  by  any  individual  or  body  of  individuals 
of  an  undefined  and  unlimited  discretion  in  matters  affecting  the 
public.  Until  the  case  of  Meads  v.  Walker,  the  question  of  an  ex- 
cess of  authority,  or  as  to  the  right  to  exclftde  any  subscriber  from  a 
participation  in  the  stock,  had  not  arisen;  and  in  that  case  a  redistri- 
bution was  ordered.  The  conclusions  which  we  draw  in  this  case 
are,  that  the  commissioners  were  statutory  agents,  with  defined  and 
limited  powers ;  that,  as  they  exceeded  their  authority,  their  appor- 
tionment is  void,  whether  their  authority  was  coupled  with  a  trust,  or 
was  simply  a  naked  power ;  and  that  no  right  accrued  under  their 
apportionment,  to  any  of  the  subscribers.  8  Cowen,  543.  A  man- 
damus is  not  the  appropriate  remedy  for  a  case  like  the  present.  The 
bill  charges  that  the  defendants  apportioned  stock  to  those  in  whose 
subscriptions  some  of  them  were  interested,  or  who  had  agreed  to 
assign  their  stock  to  them,  or  to  give  them  their  proxies  to  vote  at  the 
election  of  directors.  This  charge,  we  insist  amounts  to  a  charge  of 
fraud,  and  we  are  therefore  entitled  to  a  discovery  from  the  defend- 
ants. 1  Hovenden,  146,  481 ;  1  Jacob  &  Walker,  222 ;  1  Merivale,' 
176 ;  2  Rose's  R.  349 ;  12  Vesey's  R.  373.  The  defendants  were 
guilty  of  fraud  in  apportioning  stock  to  their  favorites  in  undue  pro- 
portions ;  and  especially  in  apportioning  stock  to  those  in  whose  sub- 
scriptions they  knew  their  relations  or  friends  were  interested.  5  Mad. 
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E.  441;  1  Hov.  493.  The  bill  also  charges,  upon  information  and 
belief,  that  the  defendants  set  apart  a  fund  for  state  officers,  for  the 
reason  that  they  were  such ;  and  also  for  certain  editors  of  newspa- 
jjers.  This,  we  contend,  is  altogether  indefensible  and  vitiatps  the 
distribution.  But  it  is  said  that  no  fraud  is  alleged  in  the  bill.  We 
answer  that  fraud  is  to  be  inferred  from  the  facts  we  have  alleged. 
A  pleader  may  set  out  the  facts  or  the  legal  effect  of  such  facts. 
1  T.  R.  159;  Cooper's  PL  5;  3  Paige,  554,  564;  2  Har.  &  John.  292; 
7  Cowen,  301.  The  remedy  to  be  applied  in  this  case  is  a  redistribu- 
tion of  the  stock  by  a  decree  of  the  court.  The  withdrawal  by  the 
complainant  of  his  subscription  money,  did  not  take  away  his  right 
to  relief.  It  was  not  necessary  that  all  the  defendants  should  have 
actually  perpetrated  the  fraud.  They  all  ratified  and  sanctioned  the 
apportionment.  The  fraud  of  one  was,  in  law,  the  fraud  of  all,  and 
is  sufficient  to  authorize  the  setting  aside  the  entire  distribution ;.  and 
the  bill  charges  that  the  defendants,  or  some  or  one  of  them,  were  in- 
terested in  stock  subscribed  for  in  borrowed  names.  2  Atk.  200,  206 ; 
3  P.  Wms.  215;  1  Mad.  Ch.  R.  8.  As  yet  there  is  no  stock,  ^ 
merely  a  bare  right  of  stock,  acquired  by  subscription.  The  persons 
to  whom  stock  has  been  apportipned  have  only  a  colorable  right  to 
the  same.  '  There  can,  therefore,  be  no  rights  of  bond  fide  purchasers, 
in  the  way  of  a  redistribution.  The  purchasers  of  the  stock  are  pur- 
chasers with  notice,  and  are  not  entitled  to  protection.  8  Wheat.  42 ; 
1  Mason,  341 ;  1  Gall.  41 ;  1  Rev.  Stat.  601.  The  interest  they  ac- 
quired was  subject  to  all  prior  equities ;  and  they  cannot  be  injured, 
as  their  money  will  be  refunded  and  they  will  have  an  action  for 
dafhages  against  the  vendors.  _  4  Cowen,  717 ;  3  Paige,  350.  The 
court  has  the  power  to  remove  the  defendants  as  commissioners  and 
appoint  others  in  their  pl^-ce,  5  Vesey,  722.  An  injunction,  staying 
the  election,  would  not  dissolve  the  corporation.  1  R,  S.  600,  604; 
Sutliff  V.  Forgey,  1  Cowen,  89.  The  complainant,  in  instituting  this 
suit,  has  acted  from  the  best,  motives,  —  from  a  desire  of  sustaining 
the  doctrine  of  equal  rights,  for  which  our  fathers  perilled  their  lives. 
Fact^  charged  upon  information  and  belief,  are  sufficient  to  authorize 
an  injunction,  at  least  where  the  application  is  founded  upon  notice. 
The  legislature  could  not  have  intended  that  the  commissioners 
should  have  the  power  of  deciding  whether  it  was  most  advantageous 
to  the  interests  of  the  corporation  that  they  should  hold  the  stock  in 
preference  to  others.  Even  if  the  election  of  directors,  if  held, 
wduld  be  void,  yet  the  court  will  enjoin  ,the  defendants  from  holding 
it,  as  it  might  be  an  annoyance  to  the  complainant.  1  Johns.  Ch.  R. 
517.  But  we  will  sustain  an  injury  if  the  election  proceeds,  as  we 
are  entitled  to  have  a  voice  in  the  election  of  directors ;  and  the  first 
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directors  may  appoint  agents  whose  acts  will  tind  us.  Legislative 
silence  is  not  a  legislative  exposition  in  favor  of  the  right  of  the 
commissioners  to  apportion  stock  to  themselves.  The  policy  of  the 
act  and  of  the  government  is  opposed  to  such  right.  Admitting  the 
apportionment  is  not  void  in  toto,  the  stock  in  the  hands  of  the  com- 
missioners remains  unapportioned,  and  they  can  be  compelled  to  dis- 
tribute the  same  among  the  excluded  subscribers.  If  the  apportion- 
ment is  void,  we  have  a  right  to  tender  to  the  commissioners  the 
money  withdrawn  from  them,  and  to  demand  the  stock  to  which  we 
are  entitled. 

B.  F.  Butler  and  G.  C.  Branson,  for  the  defendants.  The  only  fact 
contained  in  the  complainant's  bill,  which  he  verifies  under  oath  as 
of  his  own  knowledge,  is  the  simple  fact  of  his  subscription  to  stock. 
Every  other  fact  in  the  bill  he  states  upon  information  alone.  He 
does  not  pretend  to  furnish  us  with  even  the  names  of  his  inform- 
ants. And  the  allegation  is  not  that  all  the  defendants,  as  commis- 
sioners, have  committed ,  the  aicts  charged,  but  that  all,  or  some,  or 
one  of  them  have  committed  such  acts.  The  complainant's  infor- 
mation may  have  been  confined  to  one  of  the  commissioners  only, 
and  it  may  have  proceeded  firom  a  source  not  entitled  to  credit.  The 
object  of  the  present  motion  is  to  restrain  the  election  of  directors  of 
the  Utica  and  Schenectady  Railroad  Company,  —  the  result  of  which, 
if  successful,  will  delay  the  prosecution  of  a  highly  important  public 
improvement  for  an  entire  season.  Does  such  an  object  speak  much 
in  favor  of  the  patriotism  and  public  spirit,  either  of  those  who  com- 
menced, or  of  those  Who  now  sanction  and  advise  the  prosecution* f 
this  proceeding  ?  This  is  not  a  proper  case  for  an  injunction.  An 
injunction  can  only  be  granted  to  prevent  irreparable  migchief.  Cor- 
poration of  New  York  v.  Mapes,  6  Johns.  Ch.  R.  46 ;  Ogden  v.  Kip, 
6  lb.  160 ;  Jerome  v.  Ross,  7  lb.  316.  Here  irreparable  mischief  will 
be  produced  by  granting  the  injunction.  In  the  cases  of  The  Cor- 
poration of  New  York  v.  IVfepes,  and  Ogden  v.  Kip,  the  motion  for 
an  injunction  was  founded  upon  the  bill  only ;  and  in  each  case  the 
charges  in  the  bill  were  positively  sworn  to.'  An  injunction  is  never 
granted,  except  in  a  clear  case  of  jurisdiction  and  of  irreparable  mis- 
chief. This  is  not  a  case  within  the  jurisdiction  of  chancery ;  for  the 
bill  does  not  ask  for  a  discovery  in  aid  of  a  proceeding  at  law,  as  was 
the  case  in  Meads  v.  Walker.  The  complainant  disclaims  all  re- 
course to  a  court  of  law ;  and  this  is  not  a  case  of  peculiar  equity 
jurisdiction.  The  bill  is  not  filed  by  all  the  excluded  stockholders, 
nor  by  one  in  behalf  of  himself  and  aU  others  in  a  like  situation. 
The  complainant's  remedy,  if  any,  is  at  law.     He  can  apply  to  the 
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supreme  court  for  a  rnandamus ;  or  may  bring  a  certiorari ;  or  he 
may  sue  the  commissioners  for  damages.     All  proceedings  of  inferior 
bodies  may  be  corrected  by  mandamus   or  certiorari.     Mooers  v. 
Smedley,  6  Johns.  Ch.  R.  28 ;  Corporation  of  New  York  v.  Mapes,  6 
lb.  46 ;  Jerome  v.  Ross,  ^  lb.  316 ;  President,  &c.  of  Brooklyn  v. 
Patchen,  8  Wendell,  64.     In  the  ease  of  Meads  v.  Walker,  specific 
charges  of  fraud  were  alleged  in  the  bill.     Here  the  bill  neither 
charges  or  shows  fraud.     An  injunction  will  not  be  granted,  unless  it 
is  indispensable  to  protect  the  rights  of  the  complainant.     He  only 
claims  his  ratable  proportion  of  thirty-five  shares.     Can  an  injunc- 
tion be  necessary  for  this  ?     Postpone  the  commencement  of  an  im- 
mensely valuable  improvement  until  another  year ;  cause  the  amount 
paid  in  ($100,000)  to  lay  idle;  and  all  this  on  account  of  five  shares 
of  stock,  which  is  about  the  complainant's  ratable  proportion  ?     Can- 
not thirty-five  shares  of  stock  be  hypothecated  for  the  complainant's 
benefit  in  case  he  ultimately  succeeds  ?     Thirty-five  shares  would  be 
the  very  extent  of  a  decree  in  his  favor.     In  the  case  of  Meads  v. 
Walker,  which  afterward  came  before  Chancellor  Jones,  the  whole 
question  of  trust  was  disposed  of.     Chancellor  Sanford,  in  that  case, 
did  not  decide  that  the  commissioners  had  no  right  to  apportion  stock 
to  themselves;  only  that  they  could  not  take  to  themselves  an  inor- 
dinate amount.     It  appeared,  in  that  case,  that  stock  had  in  some 
instances  been  assigned  indirectly  to  some  of  the  commissioners. 
When  the  case  afterward  came  up  before  Chancellor  Jones,  he  re- 
versed every  part  of  Chancellor  Sanford's  decision,  which  he  did  not 
consider  as  res   adjudicata;   and  he   held  that  the  decision  of  his 
predecessor,  upon  an  .interlocutory  motioii,  was  not  res  adjudicata. 
One  point  decided  in  that  case  was,  that  the  commissioners  were  en- 
titled to  some  stock.     That  case  shows  that  no  injunction  should  be 
granted  here.    It  at  least  settles  the  principle  that  no  injunction  will  ^ 
be  granted  in  any  case  where  the  complainant's  rights  can  be  se- 
cured without  it.     Chancellor  Jones's  d^e,  in  the  case  of  Meads  v. 
Walker,  was  made  the  17th  May,  IS^IPnd  will  be  found  in  the 
register's  office  at  Albany.     This  case  differs  from  that  in  the  withr 
drawal  of  the  subscription  money.     Here  the  complainant  withdrew 
it  voluntarily.     In  Meads  v.  Walker,  the  money  was  returned  by  the 
commissioners,  without  the  complainant's  request;  and  the  complain- 
ant, in  his  bill,  also  offered  to  bring  the  money  into  court.     Here  the 
complainant  went  to  the   commissioners  and  asked  them   for  his 
money,  and  received  it.     Such  a  withdrawal  by  the  present  com- 
plainant, amounted  to  a  complete  waiver  of  any  right  to. question  the 
distribution  of  the  stock.     1  Fonb.  291,  292 ;  1  Mad.  Chan.  407, 408. 
In  Meads  v.  Walker,  the  complainant  also  made  a  formal  demand  of 
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his  stock,  from  the  commissioners,  before  filing  his  bill.  That  was 
not  done  here.  Upon  this  bill  an  entire  redistribution  cannot  be  or- 
dered, for  want  of  the  necessary  parties.  All  the  subscribers,  both 
those  who  received,  and  those  who  did  not  receive  stock,  should  be 
before  the  court.  But  the  bill  rhakes  out  no  case,  either  for  equity  or 
law.  The  legislature  possessed  the  right  of  framing  this  charter  as 
they  thought  proper;  and  we  must  look  into  the  charter  for  the  pow- 
ers of  the  commissioners,  and  not  to  adjudged  cases.  The  charter 
authorizes  the  commissioners  to  apportion  the  stock  among  the  sub- 
scribers in  such  manner  as  a  majority  of  them  shall  deem  most 
advantageous  to  the  interests  of  the  corporation.  The  discretidh 
here  is  even  broader  than  it  was  in  the  case  of  the  Catskill  Bank, 
Haight  V.  Day,  1  Johns.  Ch.  R._  18 ;  in  which  case  the  distribution 
was  sustained  by  Chancellor  Kent,  although  the  commissioners  took 
to  themselves,  and  a  few  friends,  the  whole  of  the  stock,  consisting 
of  6,000  shares,  except  128  shares,  and  each  commissioner  took  to 
himself  one  sixth  of  the  entire  stock.  In  the  present  case,  the  com- 
missioners were  required  by  the  charter  to  consult  the  interests  of  the 
corporation  alone  in  the  apportionment  of  the  stock.  Even  the  in- 
terests of  the  public,  if  they  came  in  collision  with  the  interests  of 
the  corporation,  the  defendants  were  directed  to  disregard.  And  as 
to  what  distribution  would  most  advance  the  interests  of  the  corpora- 
tion, a  majority  of  the  commissioners  were  appointed  the  sole  and 
final  judges.  The  fi-aud  of  one  of  their  number,  could  not  possibly 
be  deemed  the  fraud  of  all,  or  vitiate  the  entire  distribution.  Roberts 
V.  Anderson,  2  Johns.  Ch.  R.  202 ;  Ward  v.  Van  Bokkelen,  2  Paige,  289. 
As  an  injunction  will  not  be  dissolved  upon  an  answer  verified  upon 
information  and  belief  alone,  Champlin  v.  Corporation  of  New  York, 
3  Paige,  573,  so  an  injunction  will  not  be  granted  upon  a  bill  sworn 
to  in  that  manner.  M'Elwain  v.  Willis,  9  Wend.  561.  The  defend- 
ants possessed  a  broad  and  undefined  discretion  under  the  present 
chartej^  It  was  settled  i^ilaight  v.  Day,  1  Johns.  Ch.  R.  18,  and  in 
the  case  of  Clarke  v.  BroS^n  Bank,  1  Edwards,  361,  that  commis- 
sioners appointed  to  distribute  stock  have  a  right  to  apportion  a  part 
of  the  stock  to  themselves.  As  early  as  1804,  the  struggle  com- 
menced to  obtain  bank  stock.  The  first  directors  were  in  some  in- 
stances named  in  the  act  of  incorporation,  and  were  appointed  to 
apportion  the  stock ;  and  to  be  eligible  to  the  office  of  duector,  it 
was  made  necessary  that  the  director  should  be  a  stockholder.  After- 
ward the  practice  obtained  of  appointing  an  intermediate  body  to 
apportion  the  stock.  In  some  cases  a  restricted,  and  in  pthers  a 
ratable  distribution  was  adopted.  In  Haight  v.  Day,  1  Johns.  Ch. 
R.  18,  Chancellor  Kent  decided  that  the  distribution  could  only  be 
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set  aside  for  fraud,  and  that  it  was  not  necessary  to  give  to  each  sub- 
scriber a  share.  Notwithstanding  this  decision,  the  legislature  con- 
tinued granting  charters  which  conferred  upon  the  commissioners 
appointed  to  distribute  the  stock,  undefined  and  discretionary  powers. 
Wherever  a  discretion  is  vested  in  an  individual  or  a  body  of  indi- 
viduals, no  court  can  interfere  exc»pt  in  a  case  of  fraud.  The  legis- 
lature must  have  supposed  that  preferences  in  the  distribution  in  this 
case  would  have  been  given.  Where  this  discretion  is  given,  if  the 
commissioners  take  to  th^nfiselves  the  whole  stock,  the  distribution 
could  not  be  disturbed.  In  1829,  eleven  new  banks  were  incor- 
porated. The  charters  of  all  of  them  permitted  the  commissioners  to 
take  to  themselves  a  part  of  the  stock.  The  same  permission  has 
been  given  in  every  bank  charter  passed  since  that  year.  It  was  con- 
tained also  in  the  act  incorporating  -the  New  York  Life  Insurance 
and  Trust  Company.  The  capital  of  most  of  the  banks  which  were 
chartered  in  1833  was  $200,000,  and  every  charter  allowed  each  of 
the  commissioners  to  take  |2,500.  All  the  acts  creating  these  banks, 
are  to  be  construed  in  pari  materia  with  the  act  incorporating  the 
Utica  and  Schenectady  Railroad  Company ;  and  they  clearly  show 
that  the  legislature  intended  that  the  defendants  might,  if  they 
thought  proper,  apportion  to  themselves  a  part  of  the  stock,  and  that 
they  did  not  deem  it  opposed  to  sound  rnorals  fOr  them  so  to  do. 

,The  legislature  have  generally  conceivied  it  proper  to  give  a  prefer- 
ence to  those  who  have  bond  fide  interested  themselves  in  the  appli- 
cation for  an  incorporation.  In  some  iristances  the  commissioners 
have  been  permitted  to  take  each  to  himself  as  much  as  one  twentieth 
of  the  stock;  and  the  lowest  amount  to  which  they  have  been  re- 
stricted is  one  eightieth.  In  this  case  the  commissioners  were 
extremely  moderate,  having  taken  to  themselves  only  one  two  hun- 
dredth of  the  capital.  In  the  case  of  the  Catskill  Bank,  the  com- 
missioners each  took  one  sixth  of  the  capital.  It  was  not  charged  in 
the  bill,  that  the  commissioners  have  taken  stock  indirectly;  al- 
though even  this  was  decided,  in  Meads  v.  Walker,  not  to  constitute 
fraud  jaer  se.  All  the  charges  in  the  bill  are  founded  upoh  mere  hear-' 
say  I  and  nowhere  is  it  alleged  that  the  distribution  was  not  advan- 
tageous to  the  interests  of  the  corporation.  No  injunction  can  be 
granted  unless  the  whole  apportionment  was  void.  But  the  matter  in 
dispute  is  not  of  sufficient  value  to  give  the  court  jurisdiction.  The 
utmost  the  complainant  would  have  been  entitled  to  upon  a  ratable 
distribution. was  four  shares.  The  value  is  the  premium  the  stock 
now  brings  in  market,  which  is  8  per  cent.  2  R.  S.  173,  §  37.  And 
there  is  no  offer  in  the  bill  to  restore  the  subscription  money  volunta- 
rily withdrawn  from  the  commissioners.     The  facts  charged  in  the 
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bill  should  have  been  sworn  to  positively.  Or  at  least  the  names  of 
the  complainant's  informants  should  have  been  given,  and  the  means 
and  sources  of  his  information  should  have  been  stated.  If  the 
complainant  had  done  this,  it  might  have  appeared  that  he  had  given 
too  ready  a  credence  to  false  rumors.  To  grant  an  injunction  stay- 
ing the  election  of  directors,  will%esult  in  a  destruction  of  the  cor- 
poration. If  the  election  fails,  the  corporation  will  become  dormant, 
and  could  not  be  resuscitated,  except  by  the  action  of  the  legisla- 
ture. After  the  distribution  of  the  stock,  and  the  appointment  of 
the  day  for  the  election  of  directors^  the  office  of  the  commissioners 
ceased,  and  their  power  was  spent.  In  two  years  $100,000  must  be 
expended,  or  the  corporation,  by  the  terms  of  the  act,  wiU  cease. 
Suspend  its  operations  by  injunction,  let  the  time  elapse,  and  you 
destroy  the  corporation.  The  commissioners  were  appointed  by  the 
legislature.  They  cannot  be  removed  lay  ihis  court ;  nor  can  their 
proceedings  be  set  aside,  except  for  the  single  cause  of  fraud  and 
corruption.  Several  modes  of  apportionment  of  stock  have  been 
adopted  by  the  legislature.  The  one  is  a  pro  rata  distribution; 
another  a  restrictive  distribution ;  that  is,  a  distribution  in  the  discre- 
tion of  the  commissioners,  under  certain  restrictions.  A  third  is  a 
distributioQ  resting  solely  in  the  discretion  of  the  commissioners, 
without  limitation  or  restriction.  The  last  is  the  mode  of  distribu- 
tion adopted  in  the  present  act.  The  counsel  for  the  complainant 
have  referred  us  to  the  old  era,  when  the  doctrine  of  equal  rights  was 
revered.  We  will  make  the  same  reference,  and  call  their  attention 
to  the  character  of  the  distribution  of  stocks  during  that  era.  Dur- 
ing the  era  referred  to,  the  charter  and  stock  was,  in  effect,  given  to 
the  applicants,  to  the  exclusion  of  iaU  others,  unless  in  their  election. 
In  most,  if  not  all  the  cases,  the  corporation  was  created  and  the 
directors  appointed  by  the  act,  —  books  to  be  opened  under  the  direc- 
tion of  the  directors,  until  the  stock  was  subscribed.  And  in  very 
many  instances  the  gentlemen  appointed  by  the  legislature  to  distrib- 
ute th^  stock,  took  the  whole  to  themselves.  The  Catskill  Bank  was 
incorporated  during  the  old  era.  There  each  commissioner  took  one 
sixth  of  the  entire  stock  to  himself.  The  counsel  now  seek  to  apply 
new  principles  to  the  apportionment  of  stock,  and  in  their  zeal  con- 
tend that  the  spirit  of  our  free  institutions  will  be  outraged  by  a  dis- 
cretionary distribution,  which  permits  any  other  than  an  equal  distri- 
bution among  all  the  subscribers,-withaut  any  regard  to  their  being 
men  of  character  and  responsibility,  or  to  their  lifeing  fnendly  or  hos- 
tile to  the  corporation.  The  argument  of  the  counsel  for  the  com- 
plainant would  more  properly  have  been  directed  against  the  passage 
of  the  biU  which  conferred  the  power  upon  the  defendants  tw)W  ob- 
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jected  to.  The  act  incorporating  the  Utica  and  Schenectady  Rail- 
road Company,  confers  upon  the  defendants  the  sole  power  of  judg- 
ing as  to  the  expediency  of  giving  or  refusing  stock  to  certain  of  the 
subscribers.  This  power  they  have  exercised,  and  the  court  cannot 
deprive  them  of  it.  Neither  the  court  nor  a  master  can  judiciously 
determine  what  distribution  would  most  advance  the  interests  of  this 
company.  A  discretion  like  that  given  to  the  defendants  cannot  be 
regulated  by  mathematical  rules,  and  Jio  court  can  interfere  to  control 
its  exercise.  If  the  commissioners  took  an  inordinate  amount  of 
stock  to  themselves,  it  would  be  an  excess  of  power,  not  fraud.  If  a 
ratable  distribution  had  been  intended  by  the  legislature,  it  would 
have  been  provided  for  in  the  charter,  as  was  the  case  in  the  acts  in- 
corporating the  Broome  County  and  Chautauque  County  Banlc. 
Besides,  if  the  number  of  subscribers  had  exceeded  the  number  of 
shares,  a  share  could  not  have  been  apportioned  to  each  subscriber ; 
and  no  provision  is  made  for  such  a  contingency.  If  the  complainant 
had  neither  a  legal  or  equitable  right  to  any  part  of  the  stock,  he  had 
no  right  to  file  this  bill.  His  being  excluded,  is  evidence  that  the 
commissioners  did  not  deem  it  advantageous  to  the  interests  of  the 
company  to  apportion  him  any  stock.  Their  decision  having  been 
against  him,  he  stands  without  any  right  to  question  the  distribution. 
The  bill  does  not  charge  that  the  appertionment  was  coUusively  and 
corruptly  made.  Subscribing  for  stock  in  the  names  of  other  persons 
is  not  fraudulent.  What  a  man  may  do  directly,  he  may  do  indi- 
rectly, provided  in  the  aggregate  he  does  not  obtain  an  amount  of 
stock  inordinate,  in  reference  to  the  whole  capital.  The  bill  does  not 
charge  that  any  one  commissioner  took  stock  indirectly,  and  con- 
cealed the  fact  from  his  colleagues.  The  defendants  had  a  right  to* 
give  the  stock  to  their  friends,  in  preference  to  their  enemies.  Nor 
was  it  fraudulent  "to  give  it  to  such  friends  indirectly,  provided  they 
did  not  thus  obtain  an  inordinate  amount.  The  charge  of  setting 
apart  a  fund  for  State  officers,  without  apportioning  the  same,  is  de- 
nied by  Townsend's  affidavit,  There  is  no  charge  in  the  bill  that  the 
commissioners  did  not  apportion  the  stock  in  such  manner  as  they 
deemed  most  advantageous  to  the  interests  of  the  corporation.  This 
allegation  was  indispensable  to  sustain  the  bill.  Nor  does  the  bill 
allege  that  the  defendants  have  not  adjudicated  upon  the  complain- 
ant's right  to  stock.  If  they  have,  although  they  may  have  mis- 
judged, their, decision  is  final,  as  the  legislature  has  given  no  appeal. 
This  case  is  to  be  decided  upon  the  charter,  not  upon  what  some 
may  deem  ought  to  have  been  the  charter.  But  a  fatal  objection  to 
this  application,  and  to  granting  any  relief  upon  this  bill,  is  that  the 
proper  parties  are  not  before  the  court.  The  complainant  has  not,  in 
VOL.  II. — AM.  E.  CA.  46 
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his  bill,  given  even  the  name  of  one  fictitious  subscriber.  An  injuncr 
tion  is  not  necessary  to  secure  to  the  complainant  his  four  shares. 
He  is  already  abundantly  secured  by  the  Zis  pendens,  which  prevents 
the  defendants  from  parting  with  their  stock.  The  complainant  asks 
the  court  to  repeal  the  charter. 

The  Chancelloe  (Walworth).  The  act  under  which  the  commis- 
sioners opened  books  of  subscription  to  the  capital  stock  of  the  Utica 
and  Schenectady  Railroad  Company,  did  not  create  a  corporation,  eo 
instanti,  when  that  act  took  effect  as  a  law.  ■  It  only  constituted  such 
persons  a  body  corporate  as  should  thereafter  become  stockholders,  in 
the  manner  prescribed  in  the  act.  ,  If  the  whole  corporate  stock,  and 
no  more,  had  been  subscribed,  within  the  three  days,  during  which 
the  commissioners  were  bound  to  keep  the  books  open,  then  those 
persons  Who  had  thus  subscribed,  and  paid  their  money  to  the  com- 
missioners, would  have  acquired  legal  rights  as  corporators.  And 
they  would  also  have  had  the  right  to  call  upon  the  commissioners, 
not  as  their  agents  or  trustees,  but  as  agents  or  officers  of  the  public, 
to  notify  an  election  of  directors,  and  to  preside  as  inspectors  thereof, 
by  a  committee  of  their  body,  as  directed  by  the  act.  But  in  the 
event  wkich  has  happened,  of  an  excess  of  subscription,  no  person 
can  be  a  stockholder  of  the  corporation,  neither  does  any  corporation 
exist,  nor  has  any  person,  any  interest  in  the  stock,  as  the  legal  owner 
thereof,  so  as  to  authorize  him  to  vote  upon  it,  or  to  transfer-  it  as 
stock,  until  a  majority  of  the  commissioners  have  proceeded  to  appor- 
tion the  same,  and  to  designate  the  persons  who  are  to  be  the  stock- 
holders, and  the  amount  which  each  is  to  receive.  It  is  evident, 
therefore,  if  the  counsel  for  the  complainant  are  right  in  supposing 
that  the  distribution  in  this  case  was  absolutely  void,  and  not  merely 
voidable,  that  the  election  of  directors  which  they  now  seek  to  re- 
strain by  injunction,  cannot  possibly  affect  the  rights  of  their  client. 
As  there  could  be  neither  a  corporation  nor  stockholders  in  existence, 
until  after  the  stock  was,  apportioned,  the  commissioners  did  not  hold 
the  stock,  nor  did  they  act,  in  the  character  of  officers,  servants, 
agents,  or  trustees  of  the  corporation,  or  of  the  subscribers.  But 
they  acted  merely  as  officers  or  agents  of  the  government,  appointed 
by  the  legislature  to  assist  in  the  organization  of  a  corporation,  and 
to  create  a  stock  in  the  same.  The  legislature  might  by  law  have 
designated  the  stockholders,  as  they  had  done  in  the  case  of  other 
corporations,  or  they  might  have  delegated  that  portion  of  their  au- 
thority to  others.  But  as  they  did  not  delegate  that  power  to  the 
courts,  neither  this  or  any  other  court  has  the  power  to  create  a  cor- 
poration by  designating  who  shall  be  the  persons  to  hold  stock  in  the 
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same.  The  appropriate  tribunal,  however,  upon  a  proper  application, 
may  compel  the  commissioners  to  open  books,  to  apportion  the  stock 
in  the  manner  prescribed  by  law  and  to  notify  and'  by  a  committee 
of  their  body  preside  at  the  election  of  the  directors.  Such  tribunal 
may  also  decide  as  to  the  proper  construction  of  the  act  of  incorpora- 
tion, and  can  enforce  a  compliance  with  such  decision.  If  the  appor- 
tionment of  the  stock  in  this  ca.se  was  absolutely  void,  as  the  com- 
plainant insists  it  was,  he  has  mistaken 'his  remedy.  He  should  in 
that  case  have  applied  to  the  supreme  court  for  a  mandamus,  to  com- 
pel these  public  officers,  or  agents  of  the  legislature,  to  distribute 
the  stock,  as  required  by  the  statute.  And  if  it  was  necessary  to 
apply  to  this  court  either  for  a  discovery  or  an  injunction,  in  aid  of, 
or  as  ancillary  to  his  remedy  at  law,  he  should  have  stated  in  the  bill 
either  that  he  had  applied,  or  that  he  intended  to  apply  to  the  legal 
tribunal  for  relief.     Jones  v.  Jones,  3  Meriv.  R.  173. 

I  apprehend,  however,  the  complainant  is  under  a  mistaS*  in  sup- 
posing that  the  apportionment  of  stock  in  this  case  was  absolutely 
void.  It  was  at  the  most  voidable,  even  upon  the  principles  upon 
which  the  complainant  supposes  it  was  absolutely  void.  And  if  any 
portion  of  the  stock  has  been  apportioned  to  persons  who'  ought  not 
to  hold  it,  or  if  any  one  has  received  more  than  his  share,  under  cir- 
cumstances which  would  amount  to  a  fraud  upon  the  commissioners, 
or  upon  the  law,  such  persons  must  be  deemed  to  hold  it  for  the  ben- 
efit of  all  or  some  of  the  subscribers  who  have  received  no  stock,  or 
who  have  not  received  stock  to  the  extent  of  their  subscriptions. 
Here,  however,  another  difficulty  presents  itself  upon  the  face  of  the 
complainant's  bill.  He  shows  that  from  one  third  to  one  half  of  all 
the  subscribers,  and  who  had  as  much  right  to  a  portion  of  the  stock 
as  himself,  were  excluded  from  any  participation  in  the  same,  by  the 
apportionment  of  the  commissioners.  And  it  can  hardly  be  pre- 
isumed  that  even  those  to  whom  stock  was  assigned,  obtained  the  full 
amount  of  their  subscriptions.  The  complainant  has  shown  by  his 
bill  that  all  these  had  relinquished  their  rights,  or  he  should  have 
filed  his  bill  in  behalf  of  himself  and  of  all  others  who  might  choose 
to  come  in  under  the  decree.  Baldwin  v.  Lawrence,  5  Sim.  &  Stu.  18 ; 
Egberts  v.  Wood,  3  Paige's  R.  520.  Again;  the  complainant  seeks 
an  injunction  which  must  necessarily  affect  the  interests  of  every 
bond  fide  stockholder  to  whom  stock  has  been  assigned,  or  who  hal 
purchased  in  good  faith  since  the  distribution.  And  I  am  not  pre- 
pared to  say,  if  this  election  is  not  held,  that  the  commissioners  have 
any  power  or  authority  to  fix  upon  another  day.  The  general  pro- 
vision in  the  revised  statute's,  1  R.  S.  604,  §  8,  does  no^pply  to  the 
first  election,  before  there  is  any  president  or  directors  toTix  upon  and 
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notify  the  election  on  a  future  day.  The  defendants,  in  this  case,  are 
not  the  trustees,  and  do  not  represent  the  interests  of  other  persons  to 
whom  stock  has  been  assigned.  On  the  contrary,  for  ought  I  can 
legally  know,  they  may  have  an  interest  adverse  to  that  of  the  other 
stockholders.  It  would  therefore  be  improper  to  grant,  an  injunction 
which  might  eventually  destroy  the  interests  of  those  stockholders, 
without  giving  them  a  chance»to  be  heard.  This  court  unquestiona- 
bly has  the  power  to  prevent  this  election,  by  an  injunction  operating 
upon  the  commissioners,  restraining  them  from  acting  as  inspectors 
of  the  election.  And  in  a  case  of  imperious  necessity,  where  the 
complainant  did  not  know  and  could  not  ascertain  the  names  of  the 
other  stockholders,  I  might  consider  it ,  my  duty  to  prevent  a  great , 
and  irreparable  injury  to  him,  although  the  effect  of  that  interference 
might  be  to  destroy  the  charter  of  a  corporation.  But  in  the  exercise 
of  such  a^power,  the  court  should  require  ample  security  from  the 
complaiMnt  to  pay  all  damages  other  persons  might  sustain,  by  the 
granting  of  the  injunction,  if  it  should  be  subsequently  ascertained 
that  it  was  hot  warranted  by  the  real  facts  of  the  case.  The  oath  of 
the  complainant  that  he  is  informed  and  believes  the  existence  of  a 
fact,  may  be  a  sufficient  ground  to  authorize  the  issuing  of  an  injunc- 
tion, against  a  defendant  who  has  had  an  opportunity  to  deny  the 
allegation  if  it  is  unfounded.  But  it  is  not  sufficient  to  justify  the 
court  in  destroying  or  injuring  the  rights  of  others,  who  have  had  no 
opportunity  to  be  heard  either  by  themselves  or  by  those  who  are 
under  a  legal  obligation  to  protect  their  rights.  In  such  a  case,  in 
addition  to  the  usual  allegation  of  the  complainant,  that  he  is  in- 
formed and  believes  the  fact,  he  should  annex  the  affidavit  of  the 
person  who  knew  that  fact,  from  whom  the  information  was  derived. 
The  complainant  may  honestly  believe  that  some  or  all  of  these  com- 
missioners have  been  guilty  of  every  thing  which  is  charged  against 
them  in  this  bill,  and  yet  he  may  have  obtained  his  information  from 
those  who  had  no  more  actual  knowledge  on  the  subject  than  him- 
self; or  from  one  who  has  intentionally  deceived  him,  for  the  purpose 
of  depressing  the'  stock  of  the  company  by  this  litigation,  so  that  it 
might  be  obtained  at  a  lower  rate. 

There  is  also  another  fatal  objection  to  the  granting  of  a  preUra- 
inary  injunction  in  this  case,  which  was  not  adverted  to  on  the  argu- 
ment ;  which  is  that  there  is  no  prayer  for  such  process  in  the  com- 
plainant's bill.  A  final  injunction  may  be  obtained  upon  the  prayer 
for  relief  by  injunction,  or  perhaps  under  the  prayer  for  general, relief. 
But  to  obtain  a  preliminary  injunction,  to  restrain  the  defendants* 
proceedings^ending  the  suit,  there  should  be  a  forriial  prayer  for  such 
process,  or  some  other  prayer  which  is  equivalent.     Thus  in  the  case 
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of  Wood  V.  Beadell,  3  Simon's  R.  273,  an  injunction  was  asked  for, 
as  here,  in  the  general  prayer  of  the  bill,  but  as  there  was  no  prelim- 
inary injunction  asked  for  in  the  prayer  of  process,  such  injunction 
was  refused.  The  complainant,  however,  was  permitted  to' renew  his 
application  upon  an  amended  bill.^ 

I  am  also  inclined  to  think  that  the  complainant  has  waived  his 
right  to  question  the  correctness  of  the  distribution  of  the  stock,  by 
voluntarily  withdrawing  from  the  hands  of  the  commissioners  the 
moneys  which  were  required  to  be  paid  on  subscribing.  On  this 
point,  however,  I  do  not  wish  to  be  considered  as  having  formed  a 
definite  opinion,  as  I  have  not  had  leisure  to  examine  it  fully.  The 
opinion  of  Chancellor  Sanford,  in  the  case  of  the  Commercial  Bank 
of  Albany,  is  not  decisive,  as  in  that  case  the  complainant  acquired 
an  absolute  right  to  a  portion  of  the  stock  by  his  subscription ;  and 
the  corporation,  when  organized,  could  have  recovered  back  the 
money,  and  Jiiave  thus  compelled  him  to  take  the  shares  of  stock 
which  belonged  to  him  upon  an  equitable  distribution.  In  that  case, 
if  the  commissioners  had  any  right  to  apportion  the  stock  otherwise 
than  by  a  mathetoatical  calculation,  or  by  a  division  upon  the  princi- 
ples of  exact  equaj.ity,  it  was  a  power  conferred  upon  them  by  impli- 
cation of  law,  from  the  necessity  of  the  case.  Such  power  could 
not,  therefore,  extend  further  than  was  necessary  to  prevent  the  divis- 
ion of  a  share  "between  two  or  more  stockholders,  by  determining  to 
which  the  whole  share  should  belong.  In  the  present  csfse,  no  abso- 
lute right  vested  in  the  complainant  by. his  subscription;  and  he 
might  waive  his  claim  to  a  portion  of  the  stock,  by  receiving  back  his 
deposit,  at  any  time  before  he  became  the  legal  owner  of  any  part  of 
such  stock,  by  the  apportipnmeht  of  the  commissioners. 
•  It  was  not  necessary  in  this  case  that  the  commissioners  should 
give  to  each  subscriber  an  equal,  or  any  other  amount  of  stock. 
Where  a  distribution,  or  apportionment  is  to  be  made  between  or 
among  any  number  of  persons,  or  a  class  of  individuals,  and  no  dis- 
cretion is  vested  in  those  who  are  to  execute  the  power  of  making 
the  distribution,  or  apportionment,  each  individual  of  the  whole  num- 
ber, or  class  of  persons  named,  is  entitled  to  an  equal  share.  But  if 
the  designation  of  a  class  or  number  of  persons  is  made  merely  for 
the  purpose  of  pointing  out  those  from  whom  the  selection  is  to  be 
made,  giving  to  the  person  intrusted  with  the  power  a  discretionary 
right  of  distributing  among  that  particular  class  as  he  shall  think 
proper,  then  the  whole  may  be  allotted  to  one  or  more  of  that^  class, 


1  See  also  Savory  v.  Dyer,  Amb.  B.  70 ;  and  Davile  v.  Peacock,  Bamad.  Ch.  E.  27. 
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to  the  exclusion  of  the  others.  Formerly  the  question  as  to  the  right 
of  the  person  intrusted  with  the  power  to  exclude  any  one  of  the 
class  designated,  by  giving  what  was  called  an  illusory  portion,  was 
firequently  agitated  in  the  courts,  and  produced  much  litigation.  But 
the  revised  statutes  have  forever  put  that  question  at  rest  in  this 
State.  By  the  98th  and  99th  sections  of  the  article  relative  to  pow- 
ers, it  is  declared,  that  where  a  disposition  under  a  power  is  directed 
to  be  made  to,  or  among,  or  between  several  persons,  without  any 
specification  of  the  share  or  sum  to  be  allotted  to  each,  aU  the  per- 
sons designated  shaU.  be  entitied  to  an  equal  portion.  But  when  the 
terms  of  the  power  inlport  that  the  estate,  or  fund,  is  to  be  distributed 
between  the  persons  so  designated,  in  such  manner  or  proportions  as 
the  trustee  of  the  power  shall  think  proper,  the  trustee  may  allot  the 
whole  to  any  one  or  more  of  such  persons,  in  exclusion  of  the  others. 
1  E.  S.  774,  and  Revisors'  Report  on  ch.  1,  pt.  2,  p.  61.^  Although 
the  power  in  the  present  case  was  to  be  exercised  by  these  commis- 
sioners as  the  officers  or  agents  of  the  public,  and  not  strictiy  in  the 
character  of  mere  trustees  of  a  power  in  trust,  yet,  as  the  legislature 
had  established  this  general  principle  as  one  of  the  fundamental  rules- 
of  construction,  in  reference  to  powers,  I  must  presume  they  meant 
the  same  rule  of  construction  should  be  adopted  in  relation  to  the 
power  granted  to  or  conferred  upon  these  commissioners.  The  only 
restriction  imposed  upon  them,  therefore,  was  that  tfiey  should  exer- 
cise the  power  according  to  the  best  of  their  judgment,  and  apportion 
tlie  stock  to  such  of  the  subscribers  and  in  such  proportion  as  a 
majority  of  them  should  deem  most  advantageous  to  the  interests  of 
tiie  corporation.  And  there  is  no  allegation  in  this  bill  from  which  I 
have  a  right  to  infer  that  the  complainant  believes  they  have  not  dis: 
tributed  the  stock  in  this  manner.  Although  it  is  alleged  that  the 
complainant  is  informed,  and  believes,  they  have  distributed  the  stock 
principally  among  themselves  and  their  relatives  and  friends,  it  would 
only  be  in  accordance  with  the  principles  of  human  nature,  were  we 
to  conclude,  from  that  circumstance  alone,  they  honestiy  believed  that 
they  and  their  friends  would  be  more  Kkely  to  appoint  directors  who 
would  manage  the  concerns  of  the  corporation  well,  than  others 
would  if  the  control  of  the  corporation  should  be  given  to  their  oppo- 
nents. In  this  perhaps  they  may  have  acted  under  a  mistake,  but 
that  alone  is  not  sufficient  to  authorize  an  interference  with  their  dis- 
tribution. Where  a  discretion  is  to  be  exercised,  according  to  cer- 
tain ^ed  legal  principles,  especially  when  that  discretion  is  to  be 


1  As  to  personal  estate,  see  1  E.  S.  763,  §  2. 
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exercised  by  a  person,  or  body,  acting  as  a  court  of  justice,  if  the  per- 
son or  body  intrusted  with  the  power  has  mistaken  the  law,  or  vio- 
lated such  fixed  legal  principles,  it  may  be  a  proper  case  for  review 
and  correction  by  the  appropriate  tribunal.    Bat  if  the  legislature 
has  intrusted  the  exercise  of  the  power  to  the  sole  judgment  and  dis- 
cretion of  a  particiilar  person  or  body  of  individuals,  no  court  is 
authorized  to  interfere  with  or  control  that  discretion ;  provided  it  is 
exercised  in  good  faith.     In  the  recent  case  of  The  King  ex  rel. 
Scales  V.  The  Mayor  and  Aldermen  of  London,  3  Barn.  &  Adolph. 
E.  271,  the  Jate  Lord  Tenterden  says,  "  If  a  matter  is  left  to  the  dis- 
cretion of  any  individual,  or  body  of  men,  who  are  to  decide  accord- 
ing to  their  o-wn  conscience  and  judgment,  it  would  be  absurd  to  say 
that  any  other  tribunal  is  to  inquire  into  the  grounds  and  reasons  on 
which  they  have  decided,  and  whether  they  have  exercised  their  dis- 
cretion properly  or  not."     The  same  principle  is  recognized  in  the 
case  of  The  King  v.  The  Justices  of  Norfolk,  1  Nevile  &  Man.  R. 
67,  and  in  a  variety  of  cases  in  our  own  courts.     This  point  was  also 
expressly  decided  by  the  vice-chancellor  of  the  first  circuit,  in  the  case 
.  of  The  Brooklyn  Bank,  1  Edwards'  Ch.  R.  371,  where  the  powers  of 
the  commissioners  were  the  same,  substantially,,  as  in  the  present 
case.     CharlceUor  Sandford  also  admitted  the  correctness  of  this  prin- 
.;ciple,  in  the  case  which  was  before  him  relative  to  the  distribution  of 
the.  stock  in  the ,  Commercial  Bank  of   Albany,   although  he  very 
-properly  decided  that  it  was  not  apphcable  to  the  case  then  under 
consideration.     Meades  v.  Walker,  1  Hopkin's  R.  591.     It  is  not  nec- 
essary for  the  decision  of  the  present  motion,  that  I  should  consider 
the  question  whether  the  commissioners  could  themselves  become 
subscribers  for  the  stock  of  the  corporation.     But  as  that  question 
has  been. fully  argued,  it  may  save  expense  to  the  parties,  and  pre- 
vent further  litigation  in  this  case,  if  I  proceed  to  dispose  of  that 
objection  to  the  distaribution,  at  this  time.     The  general  principles, 
that  a  trustee  cannot  traffic  in  the  subject  of  his  trust,  that  no  person 
shall  be  a  judge  in  his  own  cause,  and  that  a  public  officer  cannot  do 
an  act  which  is  inconsistent  with  the  duty  he  owes  to  another,  or  to 
the  pubHc,  are  well ;  understood.     And  it  certainly  does  seem  to  be 
inconsistent  with  tjiese  .principles,  that  the  legislatiire  should,  in  any 
case,  permit  commissioners  for  the  distribution  of  stocks,  to  decide 
between  themselves  and  others  what  portipn  of  sucl^  stock  shall  be- 
long to  the  commissioners,  and  what  part  they  shaU  award  to  other 
subscribers.     It  certainly  would  better  accord  with  these  leadmg  prm- 
ciples  of  law,  were  the  legislature  to  state,  in  express  terms,  what 
portion  of  the  whole  stock  each  commissioner  should  be  permitted  to 
take;  and  to  prohibit  him  itom  taking,  either  directly  or  indirectiy, 


548  AMERICAN  EAILWAY   CASES. 


Walker  v.  Deyereanx. 


any  greater  share,  except  in  a  case  of  deficiency  in  the  amoimt  sub- 
scribed. But  where  it  was  in  the  power  of  the  legislature  to  give  all 
the  stock  to  certain  individuals,  who  had  ahready  become  subscribers 
therefor,  as  was  the  case  in  relation  to  many  of  the  early  acts  creating 
joint-stock  companies,  the  legislature  might  unquestionably  confa: 
the  power  upon  such  individuals  of  deciding  how  much  of  such  stock 
they  would  keep  themselves,  and  how  much  they  would  apportion  to  ' 
others.  The  question  here  is,  whether  the  legislature,  in  the  case  now 
under  consideration,  expected  or  intended  that  these  twenty-one  com- 
missioners, named  in  the  act  of  incorporation,  should  be  permitted  to 
subscribe  for  and  receive  a  part  of  the  stock  of  this  company.  The 
fundamental  principle  to  be  observed  in  the  construction  of  statutes, 
is  to  discover,  if  possible,  the  true  intention  of  the  laW^ver.  And 
when  that  intention  is  ascertained,  the  court  is  bound  to  give  effect  to 
such  intention,  whatever  opinion  the  judge  may  entertain  as  to  the 
wisdom  or  policy  of  the  law ;  provided  such  intention  does  not  con- 
travene any  principle  of  the  constitution,  or  transcend  the  powers  of 
the  legislature.  Every  thing  which  is  within  the  intent  of  the  mak- 
ers of  the  act,  although  it  be  not  within  the  letter,  is  as  much  within, 
the  act  as  if  it  were  within  the  letter  and  intent  also.  Stowel  v. 
Lord  Zouch,  1  Plow.  R.  366;  DwEtrris  on  Stat.  691.  Statutes  are 
elso  to  be  construed  in  reference  to  the /law  as  it  existed,  or  was  sup- 
posed to  exist,  at  the  time  of  making  of  such  statutes.  Thus,  if  cer-  ■ 
tain  expressions  in  a  statute  have  a  settled  and  determinate  meaning 
at  the  common  law,  or  by  a  settled  judicial  construction  of  the  same 
words  in  a  former  statute,  the  court  is  bound  to  presume:  the  legisla? 
ture  intended  they  should  have  a  similar  meaning,  or  receive  the  like 
construction  in  the  new  statute.  And  as  one  part  of  a  statute  is  to 
be  referred  to  for  the  purpose  of  ascertaining  the  meaning  of  another 
part,  so  may  other  laws,  made  by  the  same  legislature  or  upon  the 
same  or  similar  subjects,  be  referred  to  for  the  same  purpose.  It  is, 
therefpre,  proper  to  refer  to  the  provisions  of  the  several  acts  authoriz- 
ing commissioners,  and  others,  to  receive  subscriptions  for  and  to  dis- 
tribute the  stock  of  moneyed  and  other  corporations,  and  to  the 
known  usage  under  such  statutes,  for  the  purpose  of  ascertaiiiiflg 
whether  the  legislature  intended  that  the  commissioners  in  this  case 
should  be  excluded  from  subscribing  or  receiving  any  portion  of  the 
stock,  on  account  of  the  peculiar  nature  of  their  official  duties  in  the 
distribution  of  the  stock  in  case  of  an  excess.  The  case  of  Haight 
et  al.  V.  Day  et  al.  1  Johns.  Ch.  R.  18,  came  before  this  court  in  1814, 
upon  a  complaint  against  the  commissioners  for  the  distribution  of 
the  stock  in  the  Catskill  Bank,  under  a  provision  in  the  act  of  incor- 
poration very  similar  to  that  which  is  now  under  consideration.     The 
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complaint  in  that  case  was,  that  there  was  a  gross  inequality  in  the 
apportionment  among  the  subscribers ;  and  that  the  distribution  was 
principally  confined  to  the  commissioners  themselves,  their  relations 
and  favorites.  The  bill  also  charged  that  the  apportionment  was  un- 
just, fraudulent,  and  corrupt.  Yet,  upon  the  answer  of  the  defend- 
ants merely  denying  that  they  were  governed  by  any  improper  motive 
in  the  execution  of  their  trust,  and  alleging  that  they  had  apportioned 
the  stock  as  they  deemed  discreet  and  proper.  Chancellor  Kent  dis- 
solved the  injunction  and  permitted  them  to  proceed,  and  to  elect 
themselves  directors  to  control  and  manage  the  institution. 

It  is  suggested  by  the  complainant's  counsel  that  it  does  not  appear 
by  the  report  of  that  case  that  the  objection  was  there  raised,  that  it 
was  inconsistent  with  their  character  as  commissioners  to  distribute 
the  stock,  —  to  subscribe  for  and  apportion  a  part  thereof  to  them- 
selves. It  appears  to  me,  however,  impossible  to  suppose  the  chan- 
cellor could  have  overlooked  this  general  principle,  if  he  had  consid- 
ered it  as  applicable  to  the  case ;  for,  upon  looking  into  the  pleadings 
in  that  cause,  on  file  in  the  register's  ofiice,  a  more  appropriate  case 
for  the  enforcement  of  that  principle  can  hardly  be  conceived-  The 
whole  stock  to  be  distributed  was  6,000  shares :  and  more  than  six 
times  that  amount  was  actually  subscribed,  by  one  hundred  and 
twenty-three  persons,  including  the  twenty-two  complainants,  who 
subscribed  between  five  and  six  thousand  shares^  Yet  the  four  com- 
missioners took  about  one  half  of  the  stock  to  themselves,  and  gaVe 
aR  the  residue,  except  one  hundred  and  eight  shares,  to  nine  of  their 
nearest  relatives  by  blood  and  marriage,  and  to  two  or  three  other 
persons  connected  with  them  in  business.  And  they  distributed  the 
one  hundred  and  eight  shares  among  the  complainants  and  others,  by 
giving  one  share  to  each.  In  a  case  so  glaring,  I  cannot  believe  my 
learned  and  now  venerable  predecessor  would  have  forgotten  or  have 
hesitated  to  apply  this  principle,  if  he  had  not  been  satisfied  from  the 
course  of  legislation  which  had  been  adopted  in  relation  to  the  distri- 
bution of  the  stocks  of  incorporated  companies,  that  there  was  some- 
thing which  took  the  case  of  comnlissioners  and  trustees  for  the  dis- 
tribution of  such  stocks,  out  of  the  operation  of  the  general  rule. 
Whether  he  was  right  in  his  construction  of  the  law  as  to  the  powers 
of  the  commissioners  in  such  a  case,  it  is  useless  now  to  inquire,  as 
his  decision  has  been  received  and  acted  on  as  law  ever  since  that 
time.  And  the  numerous  prohibitions  contained  in  subsequent  acts  of 
incorporation,  restricting  the  commissioners  as  to  ihe  number  of  shares 
they  shall  be  permitted  to  distribute  to  themselves,  but  without  giving 
them  in  terms  the  power  to  take  any,  show  the  understanding  of  the 
legislature  that  such  was  the  established  law.    I  must  therefore  con- 
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elude,  from  these  circumstances,  and  also  from  the  fact  of  public  no- 
toriety, that  commissioners  have  always  been  in  the  habit  of  appor- 
tioning  g,  part  of  the  stock  to  themselves,  that  the  legislature  did  not 
intend  the  commissioners  in  this  ease  should  be  excluded  from  a 
participation  in  the  stock  of  the  company.  As  to  the  amount  taken 
by  them,  they  have  restricted  themselves  far  below  the  smallest 
maximum  which  has  ever  been  adopted  by  the  legislature  in  a  siiiuiar 
case.  I  cannot,  therefore,  say  they  have  abused  the  right  of  appro- 
priating a  portion  of  the  capital  stock  of  the  company  to  liiemselves. 
Indeed,  when  we  consider  that  the  statute  has  made  no  provision  for 
Compensating  them  for  their  services,  and  that  they  must  necessarily 
encounter  the  risk  of  the  expenses  of  litigation  with  those  who  might 
honestly  suppose  their  rights  had  been  violated  in  the  distribution  of 
the  stock,  I  can  hardly  believe  the  profits  on  a  hundred  shares  will 
afford  an  adequate  indemnity  to  any  one  of  these  commissioners; 
considering  them  as  having  some  claim  to  a  portion  of  the  stock,  in- 
dependent of  their  services  and  responsibilities  as  commissioners. 

As  the  law  had  trusted  the  commissioners  with  a  discretionary 
power,  tp  apportion  the  stock  in  such  manner  as  should  be  deemed  by 
them  most  beneficial  to  the  interests  of  the  corporation,  it  would  un- 
doubtedly be  a  fraud  upon  the  commissioners,  and  upon  the  law,  for 
an  individual  to  subscribe  for  stock  in  his  own  name,  under  a  secret 
agreemeilt  or  understanding  with  another  that  the  stock  which  might 
be  apportioned  to  him  should  be  held  in  trust  for  the  benefit  of  the 
latter;  provided  it  was  done  for  the  purpose  of  deceiving  the  commis- 
sioners, and  thus  inducing  them  indirectly  to  give  to  a  person  stock, 
when  they  would  not  have  considered  it  for  the  iiSterest  of  the  cor- 
poration to  have  apportioned  the  stock  to  such  nominal  subscriber,  if 
they  had  known  he  was  to  hold  the  same  in  trust  for  another  person. 
In  such  a  ease,  however,  as  the  trust  would  be  illegal,  and  not  author- 
ized by  the  laws  of  the  land,  as  between  the  parties  to  such  fraudulent 
arrangement,  the  legal  title  to  the  stock  awarded  to  such  nominal 
subscriber  would  be  vested  in  him.  If  such  stock,  therefore,  could  be 
reached  by  a  suit  in  this  court,  for  the  benefit  of  all  or  any  of  the  real 
subscribers,  it  would  be  necessary  for  that  purpose  to  proceed  against 
the  person  in  whom  the  legal  tilie  to  the  stock  was  vested.  It  would 
be  equally  a  fi-aud  upon  the  law  and  upon  the  other  commissioners,  if 
one  of  their  number  should  subscribe  for  stock  in  the  name  of  another 
person,  and  conceal  that  fact  from  his  co-commissioners,  for  the  pur- 
pose of  obtaining  indirectly  more  stock  than  the  majority  of  the  com- 
missioners would  have  thought  proper  to  have  awarded  to  him,  had 
they  been  informed  he  was  to  be  the-  beneficial  owner  of  the  stock 
thus  subscribed  for  ui  the  name  of  another.     On  the  contrary,  as  the 
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statute  in  this  case  has  imposed  no  limitation  whatever  upon  the 
amount  which  any  individual  subscriber  should  be  permitted  to 
receive,  provided  a  majority  of  the  commissioners  honestly  believed 
Jt  was  for  the  interest  of  the  corporation  that  he  should  have  the  same 
in  preference  to  others,  and  inasmuch  as  it  had  not  prohibited  one 
person  from  subscribing  for  the  stock,  indirectly,  in  the  name  of 
another,  it  could  be  no  fraud  upon  the  law  or  upon  the  commissioners 
to  subscribe  in  that  manner,  provided  the  conunissioners  actually  knew 
for  whose  benefit  the  subscription  was  made,  previous  to  the  appor- 
tionment of  the  stock.  The  fraud  in  such  cases  does  not  consist  in 
subscribing  for  stock  in  the  name  of  another  person,  but  in  concealing 
the  knowledge  of  that  fact  from  those  whose  duty  it  is  to  distribute 
the  stock  as  they  shall  deem  most  beneficial  to  the  interest  of  the 
corporation,  having  a  regard  to  the  situation  of  those  who  are  to  be 
the  real  owners  of  the  stock  apportioned  to  the  nominal  subscribers. 
As  it  is  a  general  principle  that  no  wrong  should  be  permitted  to  exist 
without  a  remedy,  I  am  inclined  to  think  a  fraud  of  this  kind  may  be 
reached.  But  whether  it  should  be  by  a  bill  filed  by  one  of  the  sub- 
scribers, in  behalf  of  himself  and  all  others  standing  in  a  similar 
situation,  to  have  the  stock  thus  fraudulently  obtained  restored  to  the 
control  of  a  majority  of  the  commissioners,  to  be  distributed  by  them 
in  conformity  to  the  principles  of  the  statute ;  or  by  a  bill  in  the  name 
of  those  commissioners  who  were  not  parties  to  the  fraud ;  or  by  an 
information  in  the  name  of  the  attorney-general,  as  the  protector  of 
the  rights  of  the  public-;  are  questions  which  cannot  arise  in  this 
cause,  and  which  I  am  not  prepared  to  decide  without  argument.  It 
is  alleged  in  this  case  that  some  or  one  of*the  compiissioners  subscribed 
for  stock  in  the  name  of  another  person.  But  it  is  not  stated  who 
those  commissioners  were,  and  it  is  not  alleged  that  the  knowledge  of 
the  fact  was  concealed  from  the  other  commissioners;  neither  is  the 
person,  in  whom  legal  title  to  the  stock  is  vested,  made  a  party  to  the 
suit.  This  part  of  the  bill  is  manifestly  defective ;  as  the  complainant 
is  not  permitted,  by  any  rule  of  pleading,  to  charge  some  one  or  more 
of  a  larger  number  of  individuals  with  a  fraud,  or  with  any  other 
violation  of  the  rights  of  the  complainant,  and  then  to  call  upon  each 
one  of  the  whole  number  to  disclose  whether  he  is  the  person,  who 
has  been  guilty  of  the  fraud  or  injury  charged. 

The  complainant's  supposition  that  certain  portions  of  the  stock 
were  set  apart  as  a  separate  fund  for  state  officers,  and  editors,  and, 
was  distributed  to  them  without  referepce  to  the  fact  that  they  were 
subscribers  for  the  stock,  is  contradicted  by  the  afiidavit  of  Mr. 
Townsend,  the  chairman  of  the  board,  who  swears  that  the  whole 
capital  stock  was  apportioned  to  1,423  persons  who  were  subscribers 
for  the  same. 
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As  the  complainant's  bill  is  defective,  both  in  form  and  substance, 
and  states  no  sufficient  grounds  to  authorize  the  interference  of  this 
court  with  the  distribution  of  the  stock,  as  made  by  the  commissioners, 
the  application  for  an  injunction  must  be  denied,  with  costs. 


The  Mohawk-  asd  Hudson  Railkoad  Company  v.  Clutb  and 

others.^ 

n  Chancery,  March,  1834. 

Taxation — What  Property  is  Liable  to  —  Distinction  between  Per- 
sonal Property  and  Rial — Mistake  in  Assessment. 

A  railroad  corporation  ia  not  liable  to  taxation  upon  its  capital,  as  personal  estate,  for  that 
part  thereof  which  is  vested  in  the  lands  over  which  the  road  runs,  and  in  the  railways  and 
other  fixtures  connected  therewith ;  but  that  part- of  the  corporate  property  is  to  be  taxed 
in  tbe  several  towns  and  wards  in  which  the  same  is  situated,  as  real  estate,  and  at  its 
actual  value,  at  the  time  of  the  assessment  thereof. 

The  capital  stock  of  a  railroad  corpoi-ation,  which  is  not  invested  in  its  railways,  or  other 
real  estate,  is  to  be  taxed,  as  personal  property,  in  the  town  or  ward  where  the  principal 
ofSce  or  place  for  transacting  the  financial  concerns  of  the  company  is  situate. 

Where  the  president  of  a  railroad  corporation  furnished  the  statement,  required  by  the 
statute  to  be  delivered  to  the  assessors  of  the  town  in  which  the  corporation  was  liable  to 
be  taxed  upon  its  capital,  but  by  mistake  as  to  the  law,  omitted  to  deduct,  as  a  part  of  the 
real  estate  of  the  corporation,  that  portion  of  its  capital  which  was  invested  in  the  rail- 
ways and  other  fixtures,  and  the  corporation  was  assessed  and  taxed  in  that  town,  in  con- 
formity with  such  statement,  the  court  of  chancery  refused  to  restrain  the  collection  of  the 
tax.    . 

The  usual  clause  in  an  act  of  incorporation,  declaring  the  stock  of  the  company  personal 
estate,  does  not  change  the  character  of  the  property  which  is  held  by  the  company  in  its 
corporate  capacity. 

A  party  who  is  taxed  in  two  different  towns  for  the  same  property,  which  is  only  liable  to  be 
taxed  once,  and  where  it  is  doubtful  to  which  town  the  right  to  the  tax  belongs,  may  file 
a  bill  of  interpleader  to  compel  the  collectors  of  the  tax  to  settle  the  right  between  them- 
selves. 

The  complainant  in  a  bill  of  interpleader,  must  offer  to  bring  the  fund  in  dispute  into  court; 
and  he  must  show  that  he  is  ignorant  of  the  rights  of  the  different  claimants,  or  at  least 
that  there  is  some  doubt,  as  to  which  of  them  is  entitled  to  the  fund,  so  that  he'  cannot 
safely  pay  it  to  either. 

A  bill  of  interpleader  cannot  be  sustained  where,  from  the  bill  itself,  it  appears  that  one  of 
the  defendants  is  clearly  entitled  to  the  debt  or  duty  claimed,  to  the  exclusion  of  the  other. 

Where  a  complainant  is  entitled  to  equitable  relief  against  the  owner  of  property,  if  the 
legal  title  to  the  property  is  in  dispute  between  two  or  more  persons,  so  that  he  cannot 
ascertain  to  which  of  them  it  actually  belongs,  he  may  file  a  bill  for  relief,  against  the 
several  claimants,  in  the  nature  of  a  bill  of  interpleader. 


1 4  Paige's  Reports,  384. 
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Ma/rch  4.    This  case  came  befof  e  the  chancellor  on  an  order  to  show 
cause  why  an  injunction  should  not  issue  to  restrain  the  defendants,  the 
collectors  of  the  town  of  Rotterdam,,  and  of  the  second  ward  in  the 
city  of  Albany,  from  collecting  the  taxes  which  had  been  imposed 
upon  the  capital  stock  of  the  complainants'  company,  as  personal 
estate,  in  each  of  those  places.     It  appeared  from  the  complainants' 
bill,  that  their  capital  paid  in  was  $750,000,  the  whole  of  which  had 
been  expended  in  real  estate,  which  the  company  then  held :  consider- 
ing their  railway,  aiid  the  land  tipon  which  it  was  laid,  with  the  em- 
bankments, culverts,  viaducts,  fences,  and  other  fixtures  connected 
therewith,  as  real  estate,  within  the  meaning  of  that  term  in  the  chap- 
ter of  the  revised  statutes  which  relates  to  the  assessment  and  collec- 
tion of  taxes.     And  such  railway^  with  the  other  real  estatdl'of  the 
company,  and  the  erections  and  fixtures  connected  therewith,  was 
.  situated  partly  in  the  city  of  Sshenectady,  and  partly  in  the  several 
towns  of  Rotterdam,  Bethlehem,  Watervliet,  and  in  the  first,  second, 
and  fourth  wards  of  the  city  of  Albany.     It  also  appeared  that  the 
-principal  office,  or  place  for  transacting  the  financial  concerns  of  the 
company,  in  the  year  1833,  wa.s,  and  still  is  situated  at  the  head  of 
the  inchned  plane,  near  Schenectady,  in  the  town  of  Rotterdam.     And 
that  in  the  summer  of  1833  the  president  of  the  company,  pursuant 
to  tlie  directions  of  the  statute,  1  R.  S.  414,  §  2,  delivered  to  the 
assessors  of  the  town  of  Rotterdam  a  written  statement  which  was 
then  supposed  to  be  in  conformity  with  the  directions  of  the  statute. 
By  that  statement  it  appeared  that  the  whole  capital  stock  of  the 
cortipany  was  paid  in,  of  which  $69,642.91  had  been  invested  in  real 
estate,  then  owned  by  the  company.     The  real  estate  was  particularly 
described,  but  it  did  not  include  the  railway  or  the  land  on  which  it 
was  laid,  with  the  fixtures  connected  with  the  same.     In  conformity 
with  this  statement  the  assessors  of  Rotterdam  assessed  the  complain-' 
Eints,  in  that  town,  upon  the  whole  of  their  capital  as  personal  estate^ 
after  deducting  therefrom  the  amount  vested  in  real  estate,  as  therein 
mentioned ;  under  which  assessment,  the  supervisors  afterwards  im- 
posed a  tax  upon  the  company  of  $2,121.50.     The  assessors  of  the 
second  ward  of -the  city  of  Albany,  without  any  statement  having 
been  furnished  to  them  by  the  complainants,  also  assessed  the  com- 
pany in  that  ward,  upon  $730,000  of  its  capital  stock,  as  personal 
estate ;"  under  which  last  assessment,  the  board  of  supervisors  of  the 
county  gf  Albany  also  imposed  a  tax  upon  the  company  to  the 
amount  of  $5,850.     The  complainants  dso  alleged  in  their  bill  that 
the  principal  office,  or  place  for  transacting  the  financial  business  of 
the  company  had  never  been  kept  in  the  city,  or  within  the  county  of 
Albany.     That,  as  they  were  now  advised,  the  statement  made  out 
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and  fuinished  by  their  president  tcJ  the  assessors  of  Rotterdam,  was 
made  out  and  furnished  under  a  mistaken  and  erroneous  view  of  the 
facts ;  by  which  the  amount  of  their  capital  stock  which  was  invested 
in  their  railway  and  the  various  fixtures  connected  therewith,'  was 
returned  as  being  liable  to  assessment  as  personal  estate.  Whereas 
the  whole  of  the  capital  stock  of  their  company  was  invested  in  what, 
as  they  were  now  advised,  should  have  been  considered  as  the  real 
estate  of  the  corporation,.'  according  to  the  true  construction  of  the 
revised  statutes ;  and  that  they  were  not  liable  to  taxation  on  any  part 
of  their  capital  as  personal  estate,  but  only  upon  their  real  estate.  That 
they  had  always  been  ready  and  willing  to  pay  to  the  collectors  of 
the  town  of  Rotterdam  and  of  the  second  ward  in  the  city  of  Albany, 
such  sums  as  could  properly  be  charged  as  taxes  upon  the  property 
of  the  company ;  and  they,  by  their  bill,  offered  to  pay  to  such  collec- 
tors respectively,  such  sums  as  wer%  properly  chargeable  on  the  real 
estate  of  the  company  situate  in  their  town  or  ward,  or  such  other 
sum  as  this  court  should  direct.  But  inasmuch  as  the  boards  of 
supervisors  in  the  counties  of  Albany  and  Schenectady  both  claimed 
the  right  to  tax  the  complainants  upon  their  capital  stock  as  personal 
estate,  and  the  collectors  of  the  said  town  and  ward  each  claimed 
the  right  to  coUect  the  taxes  so  imposed  upon  the  capital  stock  of  the 
company,  the  complainants  prayed  that  the  defendants  might  inter- 
plead, and  settle  and  adjust  their  respective  claims  between  themselves; 
and  that  the  just  or  proper  sums  might  be  paid  to  such  of  the  defend- 
ants as  should  appear  to  be  entitled  to  the  same.  The  biU  also  con- 
tained a  prayer  for  general  relief,  and  for  a  preliminary  injunction,  to 
restrain  the  different  collectors  from  proceeding  to  collect  the  tax  im- 
posed upon  the  capital  of  the  company,  until  the  further  order  of  the 
court. 

M.  T.  Reynolds,  for  the  complainants.  The  case  of  Thompson  v. 
Ebbetts,  1  Hopk.  272,  is  an  authority  in  support  of  this  bill.  The 
complainants  have  been  assessed  for  the  same  property,  to  wit,  thek 
capital  stock,  in  two  different  counties.  An  illegal  assessment  has 
been  made  upon  their  capital  stock  as  personal  property,  without 
deducting  the  sums  paid  out  for  real  estate,  as  required  by  the  revised 
statutes.  The  assessment  in  the  city  of  Albany  was  wholly  unauthor- 
ized. The  assessment  in  Rotterdam  was  a,lso  improper.  The  state- 
ment furnished  by  the  president  of  the  company  to  the  assessors  of 
that  town  does  not  stop  the  complainants  from  now  objecting  to  such 
assessment,  as  that  statement  was  made  out  and  served  under  a  mis- 
take of  the  facts,  not  of  the  law  merely.  It  does  not  appear  clearly 
from  the  bill  that  the  principal  office  for  transacting  the  financial  con- 
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cerns  of  the  company  was  situated  in  the  town  of  Rotterdam.  If  it 
was  not  there  situated,  then  the  assessment  in  that  town  carmot  upon 
any  ground  be  sustained.  Both  these  assessments  are  contrary  to 
law.  The  revised  statutes  only  authorize  such  portions  of  the  capital 
stock  of  the  complainants  to  be  assessed,  as  personal  property,  as  shall 
remain  after  deducting  therefrom  all  sums  paid  out  for  real  estate. 
In  these  assessments  only  a  very  small  part  was  deducted  from  the 
caipital  stock  as  having  been  invested  in  real  estate.  The  complain- 
ants are  entitled  to  relief  against  both  these  assessments.  This  is  a 
proper  case  for  a  bill  in  the  nature  of  a  bill  of  interpleader.  It  was 
not  necessary  for  the  complainants  to  offer  to  bring  the  amount  of  the 
tax  into  court.  It  was  sufficient  to  oflFer  to  pay  such  sums  as  shall  be 
decreed  to  be  due.  The  rights  of  the  defendants  do  not  appear  on 
the  face  of  the  bill.  The  bill  only  contains  a  history  of  the  facts,  and 
the  complainants  could  not  have  paid  the  tEix  to  either  of  them  with- 
out hazard.  The  court  never  inquires  into  the  degree  of  hazard  a 
complainant  must  run  in  paying  the  monef  or  thing  in  controversy. 
To  sustain  a  biU  of  interpleader,  it  is  not  necessary  that  the  same 
identical  sura  of  money,  or  chattels,  should  be  claimed  by  the  parties. 
Money  may  be  invested  in  stock,  and  one  party  may  claim  the  money 
and  the  other  the  stock.  A  complainant  may  connect  with  a  biU  of 
interpleader  other  grounds  of  relief,  as  has  been  done  in  this  case. 
This  court  has  jurisdiction  in  case  of  a  tax  illegally  imposed.  The 
objection  to  the  jurisdiction  of  the  common  law  courts .  is,  that  if  a 
'certioran  is  brought,  the  whole  tax  list  must  be  carried  up  to  the  court 
issuing  the  writ.  A  reference  in  this  suit  can  be  made  to  a  master,  to 
assess  the  tax  upon'  the  real  estate  of  the  complainants  in  the  second 
ward  of  the  city*of  Albany,  and  in  the  town  of  Rotterdam,  in  the 
county  of  Schenectady,  according  to  the  rate  of  the  percentage  estab- 
lished by  the  boards  of  supervisors  of  the  respective  counties. 

A.  C.  Paige,  for  the  defendants  John  F.  Clute  and  the  supervisors 
of  the  county  of  Schenectady.  The  complainants'  bill  cannot  be 
sustained  as  a  simple  biU  of  interpleader. '  Such  a  bill  can  only  be 
sustained  where  two  or  more  persons  claim  the  same  debt  or  duty  by 
separate  interests,  in  which  the  complainant  has  no  beneficial  interest, 
and  where  he  cannot  determine  the  right  without  hazard  to  himself. 
Atkinson  w.,Manks  and  another,  7  Cowen,  691;  Bedell  v.  Hoffman, 
2  Paige,  200 ;  MitcheU  v.  Hayne,  2  Sim.  &  Stu.  63 ;  Jeremy's  ed. 
Mitf.  PI.  48,  49,  141 ;  Jeremy's  Eq.  Jur.  346 ;  Dungey  v.  Angove,  2 
Ves.  jun.  309 ;  s.  c.  3  Brown's  Ch.  Cas.  36 ;  SUngsby  v.  Bouiton,  1 
Ves.  &  Bea.  333;  1  Mad.  Ch.  Pr.  174;  Aldrich  v.  Thompson,  2 
Brown's  Ch.  Cas.  149, 150.      And  the  complainant,  in  a  bill  of  inter- 
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pleader,  must  be  ignorant  of  the  respective  rights  of  the  claimants. 
He  must  ask  for  no  relief;  and  he  must  offer  to  bring  the  money  or 
thing  claimed  anto  court.  In  this  case  the  complainants  are  perfectly 
acquainted  with  the  respective  rights  of  the  defendants,  and  they  set 
forth  such  rights  truly  in  their  bill ;  they  ask  for  relief  against  all  the 
defendants,  insisting  that  their  capital  stock  is  not  liable  to  taxation 
as  personal  property ;  and  they  do  not  offer  to  bring  the  money  claimed 
into  court.  Thanet  v.  Paterson,  .Barnard  Gh.  R.  247;  Note  to  1 
Mad.  Ch.  Pr.  174,3  Am.  ed.;  2  Ves.  jun.  108, 109 ;  Burnet  v.  Ander- 
son, 1  Meriv.'E.  404 ;  1  Har.  Ch.  Pr.  98 ;  Jeremy's  ed.  Mitf.  PL  143, 
and  note.  In  this  case  also  the  defendants  do  not  claim  the  same 
debt.  The  supervisors  of  Albany  county  claim  one  amount  of  tax, 
assessed  upon  one  amount  of  capital  stock,  and  the  supervisors  of 
Schenectady  county  claim  another  amount  of  tax,  assessed  upon 
another  amount  of  capital  stock ;  and  the  complainants  show,  in  their 
bUl,  that  there  would  be  no  hazard  in  paying  the  tax  claimed  by  the 
collector  in  the  county  bf  Schenectady,  as  in  him  they  establish,  by 
their  case,  the  clear  legal  right  to  demand  it.  Upon  this  bill  alone  the 
court  can  adjudge  to  whom  the  tax  belongs.  Not  so  in  the  case  of 
Thompson  w.  Ebbetts  et  al.,  1  Hopk.  272.  There  can  therefore  be  no 
necessity  for  any  delay.  A  complainant  cannot  delay  the  payment 
of  money  due  from  him  by  merely  suggesting  a  doubt  to  whom  it  is 
due.  Jeremy's  ed.  Mitf.  Plead.  48,  note ;  Bridgman's  Prac.  Dig.  93,  - 
sec.  207.  In  a  biU  of  interpleader,  the  complainants  must  admit  the 
right  of  each  claimant  to  institute  proceedings  against  him.  Jeremy'* 
Eq.  Jur.  347 ;  2  Merivale,  110 ;  2  Ves.  &  Bea.  334.  In  this  case 
the  complainants  deny  this  right  as  to  aU  the  defendants.  In  such  a 
bUl,  also,  the  complainant  must  show  a  rightto  compel  the  defendants 
to  interplead.  This  is  hot  done  by  these  complainants.  Where,  as 
is  the  case  here,  the  priority  or  superiority  of  the  different  titles  is 
clear,  there  can  be  no  ground  for  a  biU  of  interpleader.  A  party  who 
is  shown  to  have  the  preferable  title,  cannot  be  restrained  from  pro- 
ceeding to  enforce  it.  Bowyer  v.  Ritchard,  11  Price's  Exch.  R.  113, 
115.  This  bin  shows  that  the  complainants  were  properly  assessed 
in  Rotterdam,  as  in  that  town  the  principal  office  for  transacting  the 
financial  concerns  of  the  company  was  situated.  1  R.  S.  415,  416, 
§  1,  2,  6,  10 ;  lb.  889,  §  6.  The  assessors  of  that  town  made  out 
their-  assessment  roll  in  conformity  to  the  statement  furnished.  1  R. 
S.  390,  §  8 ;  lb.  393,  §  19,  20,  21,  22 ;  lb.  394,  §  27  ;  lb.  395.  If  the 
assessment  was  too  high,  it  should  have  been  reduced  by  oath.  1  R. 
S.  392,  §  15 ;  lb.  416,  §  8.  K  the  complainants  are  not  liable  to  be 
assessed  upon  their  capital  stock  as  personal  property,  they  are  con- 
cluded, as  to  the  assessment  in  Rotterdam,  by  the  statement  furnished 
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by  their  president  and  served  upon  the  assessors  of  that  town.  The 
only  mode  of  excepting  their  capital  stock  from  taxation  as  personal 
property,  is  by  furnishing  the  statement  required  by  the.r  jvised  statutes, 
and  stating  therein  the  amount  paid  out  for  real  estate.  In  the  ab- 
sence of  tliis  statement,  the  assessors  of  the  town  where  the  principal 
ofSce  is  situated. have  the  right  to  assess  the  entire  capital  as  personal 
property.  In  this  case,  the  assessment  in  Rotterdam,  the  assessors  of 
that  town  having  jurisdiction,  is  conclusive.  It  is  hke  a  judgment 
confessed.  The  statement  of ,  the  complainants  was  the  basis  of  the 
proceedings  pf  the  assessors  of  Rotterdam,  and  of  the  supervisors  of 
the  county  of  Schenectady.  The  mistake,  if  any,  was  on  the  part  of 
the  complainants,  and  was  a  mistake  of  law,  and  not  of  fact,  which 
never  protects  a  party.  Here  the  complainants  stood  by  and  saw  the 
assessment  made,  and  did  not  object.  Not  having  then  objected,  they 
cannot  in  «quity  object  to  the  assessment  now.  The  complainants 
have  a  perfect  reomedy  at  law  against  the  coUector  of  the  city  of 
Albany.  The  assessors  there  had  no  jurisdiction  to  assess  the  capital 
stock  of  the  company.  The  collector  will  |?e  a  trespasser  if  he  col- 
lects the  tax.  The  case  of  Thompson  v.  Ebbetts  is  unlike  this.  There 
the  bill  was  susj;ained  as  a  strict  bill  of  interpleader.  A  bill  in  the 
nature  of  a  bill  of  interpleader  can  only  be  filed,  where  the  chancery 
has  jurisdiction  of  the  subject-matter,  upon  some  other  ground  .than 
that  of  its  being  a  bill  of  interpleader  merely.  It  miist  rest  upon 
some 'ground  of  equitable  jurisdiction.  ,  There  is  no  such  ground  here. 
ThebiU.  must  be  dismissed  Vidth  costs,     (1  Tanlyn's  Ch.  Cas.  182.) 

J.  MKown,  for  the  "bupervisors  of  the  county  of  Albany,  and  the 
collector  of  the  second  ward  of  the  city  of  Albany,  admitted  that  the 
assessment  in  that  ward  was  illegal ;  and  that  it  was  made  under  a 
mistake  as  to  the  location  of  the  principal  office  of  the  company. 

The  Chancellor,  (Walwokth).  According  to  the  decision  of  this 
court  in  Thompson  v.  Ebbetts  &  Welch,  1  Hopk.  Rep.  272,  a  person 
who  is  taxed  in  two  different  places,  for  the  same  property,  when  he 
is  only  legajly  liable  to  be  taxed  once,  and  when  it  is  doubtful  to 
which  party  the  right  to  tax  belongs,  may  file  a  bill  of  interpleader,  to 
compel  the  collectors  of  the  tax  to  settle  the  right  between  themselves. 
It  appeared  in  that  case  that  the  amount  at  which  the  property  of  the 
complainant  was  assessed  in  the  different  places  was  not  the  same ; 
the  tax  in  one  place  being  $142,  while  in  the  other  it  Vas  pnly  |126. 
But  as  the  complainant  is  not  permitted  to  litigate  any  part  of  the 
claim  of  either  defendant,  on  a  simple  bill  of  interpleader,  I  presume 
that,  in  that  case,  the  complainant  either  paid  into  court  the  largest 
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sum,  or  paid  to  the  collectors  of  Rhinebeck  the  balance  of  the  tax, 
imposed  in  that  town,  over  and  above  what  was  claimed  by  the  col- 
lector in  Ne-^^  York.  See .  Mitchell  v.  Hayne,  5  Sim.  &  Stu.  Rep.  63; 
City  Bank  v.  Bangs,  2  Paige's  Rep.  570.  The  bill  in  the  present  case, 
considered  as  a  simple  biU  of  interpleader,  is  defective  in  form ;  as  the 
complainants  do  not  offer  to  bring  into  court  either  the  greater  or  the 
less  amount  taxed  upon  the  company,  as  upon  their  capital,  at  the 
different  places.  They  merely,  offer  to  pay  to  the  respective  collectors 
such  amount  as  is  properly  chargeable  to  the  complainants  on 
account  of  their  real  estate,  or  as  this  court  shall  direct.  This 
would  be  a  very  proper  offer  in  a  bill  for  relief,  in  the  nature  of 
a  bill  of  interpleader ;  but  it  is  not  what  is  required  in  a  bill  which 
is  filed  for  the  simple  purpose  of  asking  the  defendants  to  Utigate 
and  settle  their  conflicting  claims  between  themselves.  Independent 
of  this  objection  as  to  form  merely,  this  biU  cannot  be  sustained  as 
a  bm  of  interpleader,  as  against  the  collector  of  Rotterdam  and  the 
board  of  supervisors  of  the  county  of  Schenectady,  because,  if  the 
complainants  were  taxable  anywhere  upon  their  capital  stock,  as 
personal  estate,  it  is  evident,  from  their  own  showing,  that  they 
were  properly  taxed  in  the  town  of  Rotterdam,  where  their  principal 
office,  or  place  for  transacting  the  financial  concerns  of  the  company, 
was  situated ;  and  that  the  tax  imposed  upon  their  capital  in  the 
second  ward  of  the  city  of  Albany,  as  personal  estate,  was  illegal  and 
void.  It  is  not  sufficient  to  sustain  a  bill  of  interpleader,  that  one  of 
the  defendants  claims  from  the  complainant  the  same  debt  or  duty, 
when  it  appears  frem  the  biU  itself  that  the  debt  or  duty  unquestion- 
ably belongs  to  the  other,  and  that  the  complainant  is  not  ignorant  .of 
their  respective  rights  as  between  themselves.  To  authorize  a  com- 
plainant to  call  upon  the  different  claimants  to  interplead,  he  must 
show  that  he  is  ignorant  of  their  rights,  or  that  there  is  some  doubt, 
at  least,  to  which  of  such  claimants  the  debt  or  duty  belongs  ;  so  that 
he  cannot  safely  pay  or  render  it  to  one,  without  some  risk  of  being 
subsequently  made  liable  for  the  same  debt  or  duty  to  the  other.  1 
Eq.  Cas.  Abr.  80.  The  only  ground  upon  which  this  court  assumes 
jurisdiction,  in  a  simple  biU  of  interpleader,  is  the  danger  of  injury  to 
the  complainant,  from  the  doubtful  rights  and  conflicting  claims  of 
the  several  defendants,  as  betWeen  themselves.  For  this  reason  he 
must  state  his  own  situation,  in  reference  to  the  fund  in  question  or 
the  duty  to  be  performed,  and  the  nature  of  the  claims  of  the  several 
defendants  to  the  same.  And  when,  from  the  complainant's  own 
showing,  there  can  be  no  doubt  in  the  case,  the  party  who  is  manifest- 
ly entitled  to  the  debt  or  duty  claimed,  is  not  to  be  subjected  to  the 
delay  and  expense  of  a  chancery  suit,  before  he  can  be  permitted  to 
receive  what  is  his  just  due. 
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Where  there  are  other  grounds  of  equitable  jurisdiction,  however, 
as  in  those  cases  where  the  complainant  is  entitled  to  equitable  relief 
against  the  legal  owners  of  the  property,  if  the  legal  title  is  in  dispute, 
so  that  the  complainant  cannot  ascertain  to  which  of  the  parties  to 
that  controversy  the  property  really  belongs,  he  may  file  a  bill,  in  the 
nature  of  a  bill  of  interpleader,  and  for  relief,  against  both  of  the 
claimants.  Such  was  the  case  of  Shotbolt  v.  Briscow,  Gilb.  Eq.  Rep. 
18,  where  thfe  complainant  who  was  entitled  to  the  equity  of  redemp- 
tion in  land,  filed  a  biU  in  the  nature  of  a  biU  of  interpleader,  against 
two  conflicting  claimants  of  a  debt  which  was  a  specific  lien  upon 
the  premises. 

In  the  case  now  under  consideration,  if  the  complainants  are  en- 
titled t^elief  against  a  portion  of  the  tax  imposed  upon  them  in  the 
town  of  Rotterdam,  in  consequence  of  the  alleged  mistake  in  the 
statement  furnished  to  the  assessors,  and  the  amount  of  such  tax  is  to 
be  apportioned  between  that  town  and  the  second  ward  in  the  city  of 
Albany,  according  to  the  value  of  that  part  of  the  railway  which  lies 
in  each,  perhaps  the  complainant's  bill  may  be  sustained,  against  these 
several  defendants,  upon  the  same  principle.  I  shaU  therefore  proceed 
to  examine  the  question  as  to  the  rights  of  the  several  parties,  and  the 
effect  of  the  alleged  mistake  of  the  complainants  in  the  statement  of 
their  property,  as  furnished  to  the  assessors  of  the  town  of  Rotter- 
dam, in  1833. 

By  the  act  incorporating  the  complainants'  company,  the  corpora- 
tion is  authorized  to  take,  by  purchase  or  donation,  from  the  owners 
thereof,  and  to  hold  the  lands  over  which  their  railway  runs ;  and  they 
take  also  the  fee-siinple  of  all  lands  which  were  taken  by  them,  for 
the  use  of  their  road,  without  the  consent  of  the  owners  thereof,  upon 
the  payment  of  the  amount  awarded  to  such  owners,  by  the  commis- 
sioners of  appraisal,  for  the  damages  sustained  by  the  taking  of  the 
lands.  Laws  of.  1826,  p.  187,  §  7.  There  is  no  doubt,  therefore;  that 
the  lands  thus  purchased  or  acquired,  are  a  part  of  the  real  estate  of 
the  corporation.  It  is  true,  this  act  of  incorporation  contains  the 
usual,  clause,  declaring  the  stock  of  the  company  personal  property. 
But  that  provision  merely  relates  to  the  nature,  or  character,  of  the 
property  which  the  stockholders  are  to  be  deemed  to  have  in  the 
several  shares  of  the  stock  of  the  company,  as  individuals  ;  and  not  to 
■the  character  of  the  property  held  by  the  company  in  its  corporate 
capacity,  for  the  benefit  of  such  stockholders.  In  the  first  title  of  the 
chapter  of  the  revised  statutes  relative  to  the  assessment  and  collec- 
tion of  taxes,  1  R.  S.  378,  it  is  declared  that  .the  term  real  estate, 
wherever  it  occurs  in  that  chapter,  shall  be  construed  to  include  land 
and  aU  buildings  and  other  fixtures,  erected  upon  or  affixed  to  the 
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same ;  and  the  term  personal  estate,  is  to  be  construed  to  include  such 
portion  of  the  capital  of  incorporated  companies,  liable  to  taxation  on 
their  capital,  as  is  not  invested  in  real  estate.  And  by  the  sixth  sec- 
tion of  the  second  title,  1  R.  S.  389,  the  real  estate  of  all  incorporated 
companies  liable  to  taxation,  is  to  be  assessed  in  the  town  or  ward  in 
which  it  lies,  in  the  same  manner  as  the  real  estate  of  individuals ; 
and  the  personal  estate  of  such  companies  is  to  be  assessed  in  the 
town  or  ward  where  the  principal  office  or  place  for  transacting  the 
financial  concerns  of  the  company,  is  situated.  By  the  provisions  of 
the  fourth  title  of  the  same  chapter,  1  R.  S.  415,  §  6,  the  assessors,  in 
making  up  the  assessment  rolls,  are  directed  to  enter  in  the  column  of 
valuations  of  lands,  or  real  estate,  the  actual  value  of  the  real  estate 
of  the  company  situate  within- then:  town  or  ward ;  and  in  tl#.column 
containing  the  valuations  of  the  taxable  personal  property  of  individ- 
uals, they  are  to  enter  the  amount  of  the  capital  of  the  company,  paid 
in  or  secured,  after  deducting  from  such  capital,- the  amount  paid  out 
for  all  the  real  estate  then  owned  by  the  company,  wherever  such  real 
estate  may  be  situated,  and  also  making  certain  other  deductions,  on 
account  of  stock  not  liable  to  taxation.  To  enable  the  assessors  to 
ascertain  what  part  of  the  capital  stock  of  the  company  is  taxable  as 
personal  estate,  the  president,  or  other  proper  officer  of  the  company, 
is  required  to  deliver  to  them  a  statement,  on  oath,  showing  the 
amount  of  capital  paid  in  or  secured,  and  of  the  stock  which  is  exempt 
from  taxation ;  and  containing  a  particular  specification  of  all  the  real 
estate  owned  by  the  company,  the  places  where  the  same  is  situated, 
and  the  actual  cost  to  the  company.  1  R,  S.  414,  §  2.  When  this 
chapter  of  the  revised  statutes  was  passed,  and  when  it  went  into 
effect  on  the  first  of  January,  1828,  no  railway  had  been  constructed 
in  this  State,  and  only  one  charter  been  granted.  It  is  not  surprising, 
therefore,  that  no  special  provisions  in  relation  to  such  companies, 
should  be  found  in  the  tax  laws.  They  must  then  be  governed  by  the 
general  provisions  relative  to  the  taxation  of  the  real  and  personal 
estates  of  corporations.  Taking  the  several  provisions,  to  which  I 
have  before  referred,  together,  I  think  it  is  evident  that  such  companies, 
whose  stock,  or  the  principal  part  thereof,  is  vested  in  the  land  neces- 
sary for  their  roads,  and  in  their  railways  and  other  fixtures  connected 
therewith,  are  tajcable  on  that  portion  of  their  capital,  as  real  estate, 
in  the  several  towns  or  wards  in  which  such  real  estate  is  situated ;  and 
such  estate  is  to  be  taxed  upon  its  actual  value  at  the  time  of  the 
assessment,  whether  that  value  is  more  or  less  than  the  original  cost 
thereof.  Such  companies,  of  course,  are  not  taxable  upon  their  capi- 
tal, as  personal  estate,  except  upon  so  much  thereof,  if  any,  as  remains 
after  deducting  all  their  real  estate  at  cost,  including  the  railway  itself. 
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This  is  unquestionably  the  most  equitable  mode  of  taxing  such  prop- 
erty ;  as  it  gives  to  each  town  and  ward  through  which  the  railway 
runs,  its  fair  proportion  of  the  tax  imposed  upon  the  property  of  the 
company.  And  very  little  inconvenience  can  result  to  the  corporation 
from  this  mode  of  assessment ;  as  it  will  only  be  necessary  for  its 
officers  to  rnake  a  fair  estimate  of  the  cost  of  the  railway,  fixtures, 
and  other  real  estate  in  each  town  or  ward,  to  enable  them  to  furnish 
their  annual  statement,  to  the  comptroller  and  to  the  assessors  of  the 
town  in  which  the  company  is  liable  to  be  taxed  on  its  capital.  From 
such  estimates,  too,  the  assessors  of  the  other  towns  and  wards  may 
generally  ascertain  the  fair  value  of  those  portions  of  the  railway 
which  they  are  to  assess,  by  comparing  the  original  cost  thereof  with 
the  vEilue  of  the  stock  of  the  company,  at  the  time  of  such  assess- 
ment. And  if  any  portion  of  the  railway  or  other  property  is  assessed 
beyond  its  value,  the  statute  has  given  the  same  remedy  to  the  officers 
of  the  company  as  to  an  individual,  to  reduce  the  amount  of  such 
assessment,  by  swearing  to  the  actual  value  of  the  property.  1  R-.  S. 
'416,  §  8. 

Such  being  the  construction  of  the  statute,  in  regard  to  the  taxation 
of  the  property  of  railroad  companies,  it  remains  to  be  seen  what  are 
the  legal  and  equitable  rights  of  the  parties  to  the  .present  controversy. 
I  presume  it  is  a  fact,  although  it  is  not  stated  in  any  of  the  papers 
before  me  at  this  time,  that  no  part  of  the  railway  itself  has  been 
taxed  as  real  estate,  in  any  of  the  towns  or  wards  through  which  it 
runs.  Notwithstanding  this,  it  was  admitted  on  the  argument,  that 
the  taxation  of  the  company  on  its  capital  stock,  in  the  city  of  Albany, 
was  illegal ;  and  that  it  had  been  made  under  a  mistake  as  to  the 
place  in  which  the  personal  estate  of  the  company  was  taxable.  The 
injunction  must  therefore  be  continued  against  the  collector  of  the 
second  ward  of  that  city,  to  restrain  the  collection  of  that  tax,  which* 
cannot  legally  be  levied.  The  assessment  in  the  town  of  Rotterdam, 
was  perfectly  legal  on  the  part  of  the  officers  of  that  town ;  as  they 
were  required  by  the  statute,  to  assess  the  stock  of  the  company  as 
personal  estate,  in  conformity  with  the  written  statement  furnished  by 
tiie  president  of  the  corporation.  Neither  can  I  see  any  equity  in 
favor  of  those  towns  and  wards,  who  may  have  neglected  to'tax  the 
real  estate  of  this  corporation  according  to  the  provisions  of  the  statute, 
to  call  upon  the  town  of  Rotterdam  to  relinquish  to  them  a  part  of 
the  fund  which  has  arisen  from  this  mistake  of  the  complainants; 
such  other  towns  and  wards  not  having  been  in  any  way  injured  or 
affected  by  such  mistake.  As  it  ia  now  impossible  to  correct  the  mis- 
take, as  between  the  company,  and  the  town  of  Rotterdam,  without 
depriving  the  town  and  county  officers  of  a  portion  of  the  aUowances 
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which  have  been  made  to  them  by  the  board  of  supervisors,  I  doubt 
whether  it  would  be  proper  for  this  court  to  interfere  in  behalf  of  the 
complainants,  even  if  they  had  been  legally  taxed  for  their  railway,  as 
real  estate,  in  the  towns  and  wards  through  which  it  nms.  I  am  in- 
clined to  think  the  proper  course,  in  that  case,  would  be  to  let  them 
pay  the  tax  to  the  collector,  and  to  apply  to  the  legislature  for  relief, 
by  a  retaxation  of  the  same  amount,  upon  the  town,  or  county,  to 
remunerate  their  loss.  This  case  would  have  been  different,  had  the 
erroneous  taxation  been  produced  by  a  mistake  of  the  officers  of  the 
town.  Judging  from  the  amount  of  the  tax  imposed  upon  this  com- 
pany in  the  city  of  Albany,  when  compared  with  the  tax  in  the  town 
of  Rotterdam,  it  is  probable  the  company  will  have  less  to  pay  than 
they  would  if  they  had  been  properly  taxed  for  the  whole-  of  their 
property,  as  real  estate,  in  the  towns  and  wards  where  it  is  situated. 
I  think,  therefore,  the  company  will  have  no  reason  to  complain,  if 
they  escape  with  the  payment  of  the  tax  imposed  upon  them  in  the 
town  of  Rotterdam  only. 

The  order  to  show  cause,  so  far  as  the  collector  of  Rotterdam  and 
the  board  of  supervisors  of  the  county  of  Schenectady  are  concerned, 
must  be  discharged ;  and  the  temporary  injunction  is  dissolved  as  to 
them.  The  complainants  may  amend  their  bill,  by  strildng  out  the 
names  of  those  parties,  or  dismiss  the  same  as  to  them,  upon  payment 
of  their  costs  which  have  already  accrued. 


In  the  matter  of  the  Rensselaer  and  Saratoga  Railroad 

COMPANT.l 
In  Chancery,  Septemher  1,  1834. 

•  Fences  —  Duty  of  Company  to  Fence  —  Assessment  of  Damages. ., 

A  railroad  company  is  interested  in  the  keeping  up  of  the  partition  fences  which  separate 
the  lands  taken  for  the  use  of  their  railway  from  the  adjoining  lands  ;  and  where  there  is 
no  special  provision  on  the  subject  in  their  act  of  incorporation,  the  company  is  bound  to 
make  and  support  one  half  of  the  partition  fences. 

T  •  •  •  • 

In  estimatmg  the  damages  which  the  owner  of  lands  taken  for  the  use  of  a  railroad  will  sus- 
tain by  the  running  of  the  road  through  his  lands,  he  should  be  allowed  for  the  expense 
of  making  and  maintaining  only  one  half  of  the  partition  fences,  as  the  other  half  tlie 
railroad  company«are  liable  to  make  and  maintain. 

The  corporation  of  the  Rensselaet  and  Saratoga  Raih:oad  Com- 
pany having  appropriated  for  the  use   of  its  railways  the  laiids 

•^4  Paige's  Reports,  553. 
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of  certain  individuals,  without  their  iConsent,  and  being  unable  to 
agree  with  them  as  to  the  price  of  the  lands  thus  taken,  commis- 
sioners were  appointed  by  the  chancellor,  in  pursuance  of  the  act  of 
incorporation,  to  appraise  the  damages  which  the  land-owners  would 
sustain  from  such  appropriation  of  their  lands  for  the  use  of  the  com- 
pany. The  owners  of  the  lands,  upon  the  investigation  of  the  sub- 
ject before  the  commissioners,  claimed,  as  a  part  of  the  damages 
which  they  would  sustain  by  the  laying  out  of  the  railroad  through 
their  farms,  the  expense  of  building  the  whole  of  the  partition  fences 
between  the  lands  taken  for  the  use  of  the  corporation  and  the  remain- 
ing lands  of  such  owners,  and  of  keeping  such  fences  in  repair  during 
the  existence  of  the  charter.  The  commissioners  of  appraisement 
allowed  this  claim  pro  forma.  But  for  the  purpose  of  enabling  the 
court  to  determine  the  question  as  to  the  right  to  such  damages  upon 
the  coming  in  of  the  report  of  the  appraisal,  the  commissioners  made 
a  separate  or  distinct  estimate  of  that  portion  of  the  damages  which 
each  land-owner  would  sustain,  in  consequence  of  the  extra  fencing 
that  would  become  necessary  to  separate  his  other  land^^from  that 
taken  by  the  corporation. 

J.  Paine  Sf  A.  Brown,  for  the  corporation. 

G.  W.  Kirtlamd,  for  the  land-owners. 

,  The  Chancellor,  (WaLwoeth).  The  additional  fences  which  these 
landholders  would  be  obliged  to  build  and  maintain,  in  consequence 
of  the  laying  of  the  railroad  through  their  farms,  formed  a  proper  sub- 
ject- of  consideration  in  the  estimate  of  the  damages.  And  if  the 
land-owners  are  either  legally  or  equitably  bound  to  build  and  main- 
(tain  the  whole  of  the  partition  fences,  between .  their  own  lands  and 
those  which  are  taken  for  the  use  of  the  corporation,  then  the  amount 
aEowed  by  the  commissioners  is  right.  In  the  qpiinary  case  of  a 
turnpike-road,  running  through  the  lands  of  an  individual,  neither  the 
turnpike  company  or  the  public  has  any  interest  in  protecting  such 
road  against  encroachments  of  cattle  or  other  animals  from  the  adja- 
cent lands,  as  such  encroachments  will  not  materially  affect  the  ordinary 
use  of  the  road.  And  neither  law  nor  equity  wiH  compel  the  turnpike 
company  to  maintain  fences,  from  which  it  is  to  derive  no. benefit. 
As  the  owner  of  the  lands  adjoining  the  road  mttst  in  such  case,  from 
necessity,  forever  afterwards'  i^ntain  the  whole  fence,  imless  he  is 
willing  to  let  his  lands  lie  opff  as  a  common,  the  entire  expense  of 
maintaining  such  additional  fences  as  are  rendered  necessary  by  the 
laying  of  the  turnpike  through  his  lands,  forms  a  proper  subject  of 
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consideration  in  the  estimate  of  the  damages  which  he  will  sustain  by 
reason  of  the  laying  out  of  such  road.  The  same  principles  are  ap- 
plicable to  the  assessment  of  damages,  where  a  common  highway  is 
laid  out  through  the  lands  of  an  individual.  And  he  must,  in  that 
case,  also,  obtain  his  compensation  for  the  expense  of  maintaining  the 
whole  fence  in  the  first  instance,  by  way  of  damages ;  as  he  can  never 
afterwards  call  upon  the  public  to  contribute  towards  such  expense. 

In  the  case  now  under  consideration,  however,  the  landholders  are 
under  a  mistake  in  supposing  that  they  wiU  be  obliged  to  make  and 
maintain  the  whole  of  the  partition  fences,  between  their  lands  and  the 
lands  of  the  raUroad  company,  at  their  own  expense.  The  manner  in 
which  a  railroad  is  to  be  used,  renders  it  necessary  that  the  company 
should  secure  their  road  against  the  encroachments  of  cattle,  sheep, 
and  swine  firom  the  adjacent  lands ;  to  insure  the  safety  of  the  persons 
and  property  of  those  who  may  pass  upon  the  road.  And  the  com- 
pany will  be 'answerable  for  any  injuries  which  may  be  sustained  from 
a  neglect  to  adopt  the  obvious  means  o^'  guarding  against  accidents 
arising  frojji  that  source.  If  the  owners  of  the-  adjacent  lands  elect  to 
.  let  their  lands  lie  open  to  the  commons,  the  railroad  company  wiU,  of 
necessity,  be  compelled  to  make  the  whole  of  the  partition  fence,  to 
secure  itself  against  the  encroachments  &om  cattie.  And,  there- 
fore, if  the  owner  of  the  adjoining  lands  finds  it  necessary  to  have  his 
land  inclosed,  either  for  the  purposes  of  cultivation  or  to  restrain  his 
own  cattle,  he  wiU  have  an  equitable  claim  upon  the  railroad  company 
to  make  and  support  one  half  of  the  partition  fence.  The  30th  sec- . 
tion  of  the  article  of  the  revised  statutes,  relative  to  division  and  other 
fences,  1  R.  S.  353,  does  not  in  terms  apply  to  this  case ;  because  the 
lands  of  the  railroad  company  are  not  in  fact  inclosed  at  those  points 
where  their  road  is  crossed  by  the  public  highways  on  a  level  therewith. 
But  the  case  of  a  railroad  company,  which  has  a  deep  interest  in 
fencing  against  cattle,  &c.,  from  the  adjoining  lands,  comes  clearly 
within  the  equital^e  principle  adopted  by  the  legislature  in  this  section 
of  the  statute  ;  that  where  the  owners  of  adjoining  lands  are  to  receive  .- 
a  common  benefit  firom  a  division  fence  between  them,  each  shall 
contribute  a  moiety  towards  the  erection  and  support  of  such  fence, 
so  long  as  the  common  benefit  continues.  In  ihis  case,  therefore,  in 
analogy  to  the  statutory  provision, .  equity  will  compel  the  railroad 
company,  and  the  adjoining  land-owner,  to  contribute  equally  towards 
the  erection  and  maintenance  of  the  partition  fence.  And  if  either 
shall  neglect  or  refuse  to  make  or  ren^r  his  or  their  proportion  of  such 
fence,  after  reasonable  notice,  the  oth*  may  make  the  whole,  and  may 
recover  the  contributory  share  of  the  one  so  neglecting  or  refusing,  in 
the  equitable  action  of  assumpsit. 
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This  principle  of  equitable  contribution  between  the  owners  of  ad- 
joining lands  is  not  new ;  neither  does  it  depend  alone  for  its  support 
upon  express  statutory  provisions.  It  was  originally  derived  from  the 
civil  law,  and  is  constantly  acted  upon  in  those  countries  where  the 
equitable  principles  of  the  civil  law  regulate  the  rights  of  vicinage. 
Civil  Code  of  Louisiana,  Art.  671  to  686.  Code  Nap.  Art.  653  to" 
670;  Vander  Linden's  Inst,  of  HoUand,  Lib.  1,  ch.  11,  §  3;  Bell's 
Law  of  Scot.  279,  Art.  1,086.  The  same  principle  was  also  acted  on 
by  this  court  in  the  case  of  Campbell  v.  Mesier,  4  John.  Ch.  Rep.  334, 
where  the  late  Chancellor  Kent  compelled  the  owner  of  a  building  in 
the  city  of  New  York  to  contribute  his  ratable  portion  of  the  expense 
of  rebuilding  a  party-wall,  fromwhich  the  owners  of  adjoining  lots 
received  a  common  benefit. 

It  would  undoubtedly  have  been  better  for  both  parties,  and  would 
perhaps  have  saved  some  useless  litigation  hereafter,  if  the  legislature 
had  made  it  the  duty  of  the  raih:oad  company  to  keep  up  and  main- 
tain the  whole  of  the  partition  fences  between  their  railway  and  the 
adjoining  lands  of  other  persons.  But  as  the  legislature  has  not  seen 
fit  to  adopt  that  principle,  and  each  party  being  boun^  to  support  one 
half  of  the  fence,  the  estimated  amount  of  damages,  on  account  of 
the  fencing,  must  be  diminished  one  half.  And  the  raUroad  company 
must  pay  the  amount  as  thus  reduced,  together  with  the  general 
damages  sustained  by  the  land-owners,  as  ascertained  and  determined 
by  the  commissioners ;  the  appraisal  of  damages,  so  far  as  regards 
these  parties,  being  correct  in  other  respects. 


The  Mohawk  anb  HuDSoisr  Railroad  Company  v.  Aetc^r  and 

others. 

In  Ghamcery,  April  19,  1836. 

tTaking-  of  Land  for  Private  Way —  Notice  of  Adjudication  —  Injunc- 
tion— Illegal  Exercise  of  Powers. 

The  owner  of  land  through  which  a  private  road  or  way  is  proposed  to  be  laid  out  is  entitled: 
to  a  written  notice,  of  the  time  and  place  of  meeting  of  the  jury  of  freeholders  to  deter- 
mine the  question  as  to  the  necessity  of  such  road  or  way.    But  ^here  such  owner  upon  a. 

./.verbal  notice  merely,  appears  and  contests  the  matter  before  the  jury,  without  making  any- 
jobjection  on  the  ground  of  a  want  of  sufficient  notice,  he  will  be  deemed  to  have  waived? 
the  objection  to  the  regularity  of  the  proceeding. 

1  6  Paige's  Reports,  83. 
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Neither  a  public,  nor  a  private  road  or  way  can,  under  the  provisions  of  the  revised  statutes, 
be  laid  out  across  the  fixtures  and  erections  upon  the  inclined  plane  of  a  railroad  which 
are  us'ed  for  the  drawing  up  or  letting  down  cars,  for  the  conveyance  of  merchandise  or 
passengers. 

It  seems  a  private  road,  or  way,  laid  out  through  the  lands  of  an  individual,  cannot  bo 
opened  and  used,  until  after  the  damages  of  the  owner  of  the  land  have  not  only  been 
assessed  but  actually  paid  by  the  person  for  whose  benefit  the  road  or  way  is  laid  out  and 
opened. 

The  court  of  chancery  has  jurisdiction  to  proceed  by  injunction  where  public  officers,  under 
a  claim  of  right,  are  proceeding  illegally  and  improperly,  to  injure  or  destroy  the  real 
property  of  an  individual  or  a  corporation,  or  where  it  is  necessary  to  prevent  a  multiplici- 
ty of  suits,  although  the  defendants  may  be  sued  at  law. 

This  was  an  application  by  the  defendant,  M.  Artcher,  for  the  dis- 
solution of  an  injunction.  The  bill  alleged  that  the  commissioners  of 
highways  of  the  town  of  Bethlehem,  upon  the  application  of  the  de- 
fendant, Artcher,  had  laid  out  and  recorded  a  private  road,  or  way, 
from  a  lot  belonging  to  Artcher,  across  the  ropes .  and  fixtures  of  the 
inclined  plane  of  the  complainants'  railway  near  its  eastern  termina- 
tion at  the  city  of  Albany ;  and  that  the  defendants  were  proceeding 
to  open  and  use  the  same,  which  would  be  wholly  incompatible  with 
the  use  of  the  inclined  plane  of  tlje  complainants,  for  the  transporta^ 
tion  of  passengers  and  produce.  The  bill  also  alleged  that  no  legal 
notice  was  given  to  the  complainants  of  the  time  and  place  of  meet- 
ing of  the  jury  of  freeholders,  to  determine  upon  the  question  as  to 
the  necessity  of  such  private  road.  The  complainants  upon  the  filing 
of  their  bUl,  didy  verified  by  the  agent  of  the  company,  obtained  a 
preliminary  injunction  restraining  the  defendants  firom  proceeding  to 
open  or  use  the  road  thus  laid  out.  The  commissioners  of  highways 
suffered  the  bill  to  be  taken  as  confessed,  the  complainants  having 
given  them  notice  that  no  relief  would  be  claimed  against  them 
individuftUy.  By  the  answer  of  the  defendant,  Artcher,  he  insisted 
that  the  using  of  the  private  road  for  the  purposes  for  which  it  was 
intended,  the  drawing  of  sand  across  the  fixtures  of  the  inclined  plane, 
wotdd  not  interfere  in  any  way  with  the  beneficial  use  of  the  plane  by 
the  complainants.  He  also  alleged  that,  he  gave  a  verbal  notice  to 
one  of  the  directors  of  the  railroad  company  of  the  meeting  of  the 
jury,  who  promised  to  inform  the  agent  of  the  company  thereof;  and 
that  such  agent  actually  attended  and  was  heard  before  the  jury  in 
opposition  to  the  laying  out  of  the  road.  The  defendant,  Artcher, 
also  insisted  that  this  court  had  no  jurisdiction  of  the  case  ;  that  if 
the  commissioners  of  highways  had  not  exercised  their  discretionary 
powers  properly  in  laying  out  the  road,  the  appropriate  remedy  of  the 
complainants  was  by  an  appeal  to  the  judges  of  the  county  courts; 
and  that  if  the  commissioners  had  no  authority,  under  the  statute,  to 
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lay  out  a  road  across  the  fixtures  of  the  inclined  plane,  the  complain- 
ants had  a  perfect  remedy  at  law,  by  action  of  trespass. 

J.  V.  L.  Pruyn  Sf  M.  T,  Reynolds,  for  the  condplainants. 

H.  G.  Wheaton,  for  the  defendant  Artcher. 

The  Chancellor,  (Walwoeth).  It  is  too  late  for  the  complainants 
to  urge  the  objection  here,  that  they  had  no  sufficient  legal  notice  of 
the  time  and  place  of  the  meeting  of  the  jury  of  freeholders,  as  it 
appears  they  had  actual  notice,  and  their  agent  attended  and  was 
heard  before  the  jury  in  opposition  to  the  application.  I  am  incHned 
to  think  that  the  complainants  were  entitled  to  a  written  notice  of  the 
time  and  place,  and  of  the  object  of  the  meeting  of  the  jury,  at  least 
six- days  before  the  time  appointed  for  such  meeting,  by  analogy  to 
the  forty-ninth  section  of  the  title  of  the  revised  statutes  relative  to 
highways  and  bridges.  '  1  R,  S.  514.  ■•  But  by  appearing  before  the 
jury  and  contesting  the  right  of  the  defendant,  Artcher,  to  have  the 
road  laid  out  across  the  fixtures  of  the  inclined  plane,  without  object- 
ing to  the  regularity  of  the  notice,  that  objection  may  be  considered 
as  waived.  See  Lansing  v.  Caswell,  4  Paige's  Rep.  ,519.  The  pro- 
visions of  the  revised  statutes  relative  to  the  laying  out  of  private 
roads  are  very  imperfect ;  but  it  is  evident  that  it  was  never  the  inten- 
tion of  the  leigislature  to  authorize  the  opening  of  a  private  road, 
through  the  lands  of  one  person  for  the  benefit  of  another,  untU  after 
the  damages  had  not  only  been  assessed  but  actually  paid  by  the 
person  for  whose  benefit  such  private  road  is  laid  out  and  opened. 
Indeed  it  may  well  be  doubted  whether  the  legislature  has  any  power 
to  authorize  the  taking  of  the  property  of  one  person  for  the  mere 
purpose  of  increasing  the  value  of  the  property  of  another,  where  the 
public  interest  wiU  not  be  in  any  manner  benefited  by  the  taking  of 
such  property,  or  by  the  uses  to  which  it  is  to  be  applied.  My  opinion 
on  this  Subject  has  been  fully  expressed,  in  other  cases  which  have 
come  before  me,  particularly  in  the  recent  case  of  Varick  v.  Smith,  5 
Paige's  Rep.  127.  But  as  there  may  be  cases  where  a  private  road 
might  be  considered  so  far  a  public  benefit  as  to  authorize  the  legisla- 
ture to  exercise  the  right  of  eminent  domain,  on  account  of  the  benefit 
which  the  public  may  derive  fi:om  the  fopening  and  the  use  of  such 
road,  I  shall  not  put  the  decision  of  this  case  upon  the  constitution- 
ality of  the  law  under  which  the  defendants  claimed  the  right  to  lay 
out  the  road  across  the  complainants'  property.  I  shall,  therefore,  pro- 
ceed to  consider  the  question  whether  the  statute  itself  authorizes  the 
feying  out  either  o/  a  public  or  a  private  road  across  the  fixtures  of 
the  complainants'  inclined  plane. 
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In  the  case  of  Lansing  v.  Caswell,  before  referred  to,  I  had  occasion 
to  give  a  construction  to  the  57th  section  of  the  article  of  the  revised 
statutes  relative  to  the  laying  out  of  public  and  private  roads,  1  R.  S. 
514 ;  and  I  then  came  to  the  conclusion,  that  this  section  of  the 
statute  must  be  construed  with  reference  to  the  situation  and  nature 
of  the  property  to  which  the  yard  or  fixtures  on  the  proposed  site  of 
the  road,  or  highway,  are  appurtenant.  The  punctuation  of  the  last 
half  of  the  57th  section,  in  the  authorized  edition  of  the  revised 
statutes,  has  somewhat  obscured  the  sense,  by  substituting  semicolons, 
in  several  places,  instead  of  the  commas  which  were  used  in  the 
original  text  as  passed  by  the  legislature.  This  section,  as  originally 
reported  by  the  revisers,  extended  the  prohibition  to  fixtures  and  erec- 
tions of  e^ry  kind,  as  well  as  to  buildings.  But  as  the  object  of  the 
revisers  and  of  the  legislature  was  to  embody  in  the  statute  the  prin- 
ciples of  the  decision  of  the  supreme  court,  in  the  case  of  Clarke  v. 
Phelps,  4  Cowen's  Rep.  190,  tiie  language  of  the  section  was  altered, 
by  confiiung  that  part  of  the  restriction  to  fixtures  or  erections  for  the 
purposes  of  trade  or  manufactures,  so  as  to  exclude  fixtures  and  erec- 
tions of  a  less  meritorious  character.  At  the  time  the  chapter  of  the 
revised  statutes  relative  to  highways,  ferries,  and  bridges,  was  passed, 
(the  fall  of  1827,)  there  were  no  railroads  in  this  State,  although  the 
charter  of  this  company  had  been  granted  the  preceding  year.  It  is 
not  surprising,  therefore,  that  the  terms  of  this  section  of  the  statute 
should  not  be  found  to  be  exactly  appropriate  to  the  kind  or  class  of 
fixtures  or  erections  to  which  the  fixtures  and  machinery  of  an  inclined 
plane  upon  a  railroad  most  properly  belong.  Perhaps,  in  this  case, 
where  the  company  is  authorized  by  its  charter  to  transport  merchan- 
dise upon  its  inclined  planes,  the  machinery  erected  and  placed  by  the 
railroad  company  upon  its  inclined  planes,  for  the  purpose  of  drawing 
up  and  letting  down  such  merchandise,  as  well  as  cars  for  the  convey- 
ance of  passengers,  may  be  considered  as  fixtures  or  erections  for  the 
purposes  of  trade ;  and  as  within  the  express  terms  of  this  prohibitory 
section  of  the  statute.  There  can  be  no  doubt,  however,  that  this 
case  is  clearly  within  the  spirit  and  intent  of  the  prohibition  of  the 
statute  against  laying  out  roads  and  highways  through  buildings,  fix- 
tures, or  erections  of  a  certain  description,  where  the  benefit  to  be 
derived  from  the  laying  out  of  the  road  in  that  particular  place  bears 
no  reasonable  proportion  to  the  injury  and  inconvenience  which  will  be 
sustained  by  those  through  whose  fixtures  or  erections  the  road  is  laid. 
Although  the  defendant,  in  his  answer,  swears  that  the  laying  out  and 
using  of  this  private  road,  for  the  purpose  of  carting  sand  across  the 
complainants'  inclined  plane,  will  not,  in  his  opinion,  interfere  with 
the  beneficial  use  of  such  inclined  plane,  or  be  any  injury  to  the  com- 
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plainants,  the  court  cannot  shut  its  eyes  to  the  fact,  of  public  notoriety, 
that,  from  the  manner  in  which  the  fixtures  upon  an  inclined  plane  are 
constructed,  the  use  of  such  fixtures,  for  the  purpose  of  letting  down 
and  drawing  up  trains  of  freight,  or  passenger  carriages,  is  wholly  in- 
compatible with  a  general  right  to  cross  such  inclined  plane  with 
carriages,  or  teams,  as  upon  a  public  or  private  road.  The  question 
to  be  determined  in  this  case  is,  noi  whether  the  defendant  intends  to 
use  his  private  road  at  such  times,  and  in  such  a  manner,  as  to  inter- 
fere with  the  complainants'  use  of  their  inclined  plane ;  but  whether 
it  is  lawful  for  the  commissioners  of  highways  to  lay  out  and  open  a 
road  across  and  through  the  complainants'  fixtures  on  the  inclined 
plane,  which  would  legally  authorize  the  public,  or  an  individual,  to 
cross  the  inclined  plane  at  aU  times,  and  to  cut  down  or  prostrate  such 
fixtures,  to  the  extent  of  the  width  of  such  road,  if  they  shall  be 
found  to  interfere  with  such  general  right  of  crossing.  I  am  satisfied 
that,  upon  a  proper  construction  of  the  statute,  the  commissioners  of 
highways  of  Bethlehem  had  no  jurisdiction  or  authority  to  lay  out  a 
road  of  any  kind  across  or  through  the  fixtures  upon  this  inclined 
plane ;  and  that  their  proceedings  are  void. 

Although  the  complainants  might  have  lain  by  and  permitted  the 
defendants  to  open  the  road,  and  have  then  proceeded  by  suits  at  law 
to  recover  satisfaction  for  the  injury,  the  cases  of  Belknap  v.  Belknap, 
2  John.  Ch.  Rep.  463,  and  Livingston  v.  Livingston,  6  lb.  497,  and 
the  cases  there  referred  to,  show  that  this  court  has  an  undoubted 
jurisdiction  to  interfere  by  injunction,  in  such  a  case,  where  public 
officers  are  proceeding  illegally  and  improperly,  under  a  claim  of  right, 
or  where  the  exercise  of  such  a  jurisdiction  is  necessary  to  prevent 
a  multiplicity  of  suits  at  law.  And  the  present  case  appears  to  be  a 
proper  one  for  the  exercise  of  such  a  jurisdiction,  as  the  act  complained 
of  is  not  a  mere  trespass,  but  an  attempt  to  exercise  a  continued  right 
of  passing  across  and  through  the  complainants'  fixtures  upon  the  in- 
cKned  plane,  to  the  permanent  and  continued  injury  of  their  property. 
The  motion  to  dissolve  the  injunction  must  therefore  be  denied,  with 

costs. 

48* 
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The  Mohawk  Bridge  Compant  v..  The  Utica  and  Schenectadt 
Railroad  Company.^ 

In  Chancery,  July  18,  1837. 

Location  of  Road — Construction  of  Charter  —  Franchise — Chrant 
of  Exclusive  Privileges — Rule  of  Construction — InjuMction. 

The  words  "commencing  at  or  near  the  city  of  Schenectady,  and  running  thence  on  the 
north  side  of  the  Mohawk  rirer,"  &c.,  in  the  charter  of  the  Utica  and  Schenectady  Eailroad 
Company,  authorized  the  company  to  commence  their  railroad  at  some  point  on  the  north 
side  of  the  river,  near  the  city,  or  at  some  suitable  point  on  the  south  side  at  or  within  the 
city  and  then  to  cross  the  river  to  the  north  side  thereof,  at  their  election ;  the  middle  of 
the  river  foi-ming  the  north  bounds  of  the  city.  The  right  to  build  a  bridge,  for  the  pur- 
pose of  crossing  the  river  with  their  railways,  was  therefore  granted  to  the  company  by 
the  act  for  its  incorporation. 

The  building  of  a  bridge  across  the  Mohawk  river  at  the  city  of  Schenectady  by  the  raih-oad 
company,  and  the  transportation  of  passengers  across  the  riyer  on  such  bridge  in  the  rail- 
road cars,  in  the  ordinary  course  of  business  of  conveying  travellers  upon  the  railroad,  is 
not  an  Infringement  of  the  chartered  rights  of  the  Mohawk  Bridge  Company. 

The  grant  to  a  corporation  of  the  right  to  erect  a  toll-bridge  across  a  liver,  without  any 
restriction  as  to  the  right  of  the  legislature  to  grant  a  similar  privilege  to  others,  does  not 
deprive  a  future  legislature  of  the  power  to  aiithorize  the  erection  of  anoth-er  toll-bridge 
across  the  same  river  so  near  to  the  first  as  to  divert  a  part  of  the  travel  which  would  have 
crossed  the  river  on  the  first  bridge  if  the  last  had  not  been  erected. 

Grants  of  exclusive  privileges,  being  in  derogation  of  public  rights  belonging  to  the  State, 
or  to  its  citizens  generally,  must  be  construed  strictly,  and  with  reference  to  the  intent 
and  particular  objects  of  the  grant. 

The  court  of  chancery  has  jurisdiction  to  interfere  by  injunction  to  prevent  the  erection  of 
a  nuisance  which  will  produce  serious  or  irreparable  damage.  And  if  the  thing  sought  to 
be  prohibited  is  clearly  a  nuisance,  and  the  complainants'  right  is  not  doubted,  the  cotirt 
will  grant  an  injunction  without  waiting  the  result  of  a  trial  at  law. 

But  where  the  thing  sought  to  be  restrained  is  not  in  itself  a  nuisance,  but  only  something 
which  may,  according  to  circumstances,  prove  to  be  so,  the  court  will  not  interfere  until 
the  matter  has  been  tried  at  law. 

Where  the  magnitude  of  the  injury  to  be  dreaded  from  the  noxious  erection  is  great,  and  the 
risk  so  eminent  that  no  prudent  man  would  think  of  incurring  it,  the  court  will  not  refuse 
its  aid  for  the  protection  of  the  complainants'  rights  by  injunction,  on  the  ground  of  a 
bare  possibility  that  the  anticipated  injury  from  such  erection  may  not  happen. 

This  case  was  an  application  for  an  injunction,  by  the  Mohawk 
Bridge  Company  and  twenty-four  others,  to  restrain  the  defendants 
from  erecting  a  bridge  for  the  passage  of  their  railway  across  the 
Mohawk  river  at  the  city  of  Schenectady.  The  Mohawk  Bridge 
Company  were  the  owners  of  a  toll-bridge  across  the  river  about  one 
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hundred  rods  above  where  the  defendants  had  commenced  and  were 
proceeding  to  erect  their  bridge  for  the  passage  of  their  raibroad  cars, 
locomotive  engines,  and  passengers  on  their  railway ;  and  the  other 
complainants  were  land-owners  adjoining  the  river.     The  Mohawk 
Bridge  Company  alleged  in  the  bill  that  the  proposed  erection  would 
endanger  the  safety  of  their  bridge  by  damming  up  the  ice  at  the 
breaking  up  of  the  river ;  and  also  that  the  carrying  of  passengers 
across  the  river  in  the  railroad  cars  would  be  a  damage  to  the  bridge 
company,  by  diverting  the  travel  from  their  toll-bridge;  and  would 
for  that  reason  be  an  injurious  interference  with  the  exclusive  privilege 
secured  by  their  charter.     On  the  part  of  the  other  complainants  it 
was  alleged  that  the  erection  of  the  proposed  bridge  would  expose 
their  lands  adjoining  the  river  to  great  injury  at  the  breaking  up  of 
the  ice  in  the  spring.     And  all  the  complainants  insisted  that  the  rail- 
road corporation  was  not  authorized  by  its  charter  to  erect  a  bridge, 
or  to  cross  the  river  with  its  railway.  .  On  the  part  of  the  defendants, 
affidavits  of  engineers  and  others  were  introduced  for  the  purpose  of 
showing  that  "no  danger  was  to  be  apprehended  from  the  erection  of 
the  bridge  in  the  manner  in  which  it  had  been  commenced,  and 
according  to  the  plan  upon  which  the  defendants  proposed  and  in- 
tended to  construct  such  bridge. 

J.  WKown  and  D.  D.  Barnard,  for  the  complainants.  The  erection 
of  piers  in  the  Mohawk  river,  as  the  defendants  are  proceeding  to  do, 
would  endanger  the  security  and  existence  of  the  bridge  belonging  to 
the  bridge  company,  and  place  the  lands  of  the  other  complainants  in 
hazard  of  being  periodically  or  occasionally  overflowed,  and  the  soil  and 
buildmgs  of  being  removed  and  rendered  useless  or  grea%  injured. 
The  imminent  danger  to  the  property  of  the  complainants  from  the 
contemplated  acts  of  the  raiboad  company  is  a  sufficient  ground  and 
reason  for  arresting  and  restraining  those  acts  unless  that  company 
can  make  out  a  clear  right  in  law  and  justice  to  proceed  as  they 
threaten  to  do.  4  Paige's  Rep.  169  ;  18  Ves.  515 ;  9  lb.  617 ;  Eden,. 
Inj.  167, 168 ;  7  John.  Ch.  332 ;  lb.  Dow.  P.  R.  519 ;  1  Ves.  sen.  188. 
The  anticipated  injury  to  the  bridge  and  to  the  soU  and  buildings  of 
the  complainants  would  produce  such  great  and  irremediable  mischief 
as  damages  could  not  compensate,  because  the  mischief  would  reach 
to  the  very  substance  and  value  of  the  property,  and  would  go  to  the 
destruction  of  it  in  the  character  in  which  it  is  enjoyed.  7  John.  Ch. 
Rep.  332.  The  erection  of  a  new  bridge,  as  threatened  by  the  de- 
fendants, by  which  travel  would  be  passed  over  the  Mohawk  at  that 
point  without  paying  toU  to  the  bridge  company,  would  be  a  direct 
interruption  and  invasion  of  the  right  of  the  bridge  company  to  receive 
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tolls  according  to  its  charter.  5  John.  Ch.  Eep.  110;  4  lb.  160. 
The  defendants'  act  of  incorporation  does  not  on  a  fair  construction 
give  to  the  railroad  company  authority  to  construct  a  bridge  over  the 
Mohawk  river  where  it  is  threatened  to  be  done,  and  without  this  act 
the  defendants  have  no  pretence  of  authority  for  so  doing.  17  John. 
Rep.  203.  If  the  defendants'  act  of  incorporation  does  purport  to 
give  authority  to  construct  such  bridge,  yet  this  court  will  restrain  the 
exercise  of  that  power.  20  John.  Rep.  105,  744  ;  12  Pick.  184,  467 ; 
7  Cranch,  164.  1.  Because  the  act  so  construed,  if  executed,  would 
violate  the  spirit  of  the  constitution  of  this  State  and  the  law  qf 
natural  right  and  justice  by  authorizing  an  injurious  disturbance. of 
the  right  and  enjoyment  of  private  property  without  any  legislative 
provision  for  compensation.  2  John.  Ch.  Rep.  168,  463 ;  Cooper's 
Eq.  Rep.  77  ;  6  Cranch,  134-137 ;  17  John.  Rep.  203  ;  12  Pick.  482. 
2.  Because  the  act  so  construed,  if  executed,  would  be  in  direct 
violation  of  the  contract  between  the  State  and  the  bridge  company, 
under  which  the  bridge  company  are  entitled  to  receive  tolls  for  travel 
over  the  Mohawk  by  way  of  their  bridge.  The  complainants  have  a 
clear  and  certain  title  to  the  property;  described  in  the  bill,  and  are  and 
have  long  been  in  peaceable  possession  thereof.  The  defendants  set 
up  no  title  to  that  property  or  any  part  of  it,  but  only  a  claim  of  right 
to  disturb  the  complainants  in  their  enjoyment  of  it  under  the  author- 
ity of  a  legislative  act.  It  is  not  necessary,  therefore,  that  the  com- 
plainants should  have  their  title  established  at  law,  and  this  court  will 
judge  of  the  validity  of  the  authority  set  up  by  the  defendants  as 
their  justification,  and  finding  that  authority  insufficient,  the  chancel- 
lor will  protect  the  complainants  by  injunction  before  answer.  9  John. 
Rep.  587.  A  statute  privilege,  when  in  actual  possession  and  exercise, 
will  not  be  permitted  to  be  disturbed  until  the  opponent  has  fairly  tried 
the  right  at  law  and  overthrown  the  possessor's  pretension.  When 
such  disturbance  is  attempted  an  injunction  will  be  granted  before 
answer.  2  Paige,  Rep.  116 ;  9  John.  Rep.  507  ;  1  Paige,  Rep.  447. 
A  private  corporation  is  Uable  to  answer  in  this  court  to  a  bill  by 
individuals  or  by  another  corporation  in  all  cases  of  actual  or  threat- 
ened injury  to  private  property,  or  to  rights  or  franchise^,  where  one 
natural  person  would  be  Kable  to  answer  to  another  natural  person. 
And  the  case  presented  by  this  bill  is  within  the  jurisdiction  of  this 
court  and  proper  for  the  exercise  of  its  powers.  The  act  incorporat- 
ing the  Utica  and  Schenectady  Railroad  Company  does  not  contem- 
plate any  interference  with  the  fi:anchise  of  the  Mohawk  Bridge 
Company.  The  latter  company  have  an  exclusive  right  to  convey 
passengers  across  the  river.  This  right  extends  one  mile  above  and 
one  mile  below  the  bridge.     The  grant  to  the  Mohawk  Bridge  Com- 
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pany  extends  to  the  ordinary  business  of  the  country  and  to  all  vehi- 
cles for  the  conveyance  of  passengers  and  freight,  whether  of  nevy  or 
old  invention.  And  this  grant  is  exclusive.  The  prohibition  against 
the  erection  of  ferries,  extends  to  bridges.  Every  grant  is  ;necessarily 
exclusive  of  all  injurious  competition.  The  defendants  are  attempt- 
ing to  exercise  a  franchise  not  granted  to  them.  The  right  of,  build- 
ing a  bridge  is  a  separate  franchise,  and  requires  a  special  grant.  No 
private  citizen  without  authority  from  the  legislature  can  build  a 
bridge  over  a  navigable  river.  The  act  incorporating  the  defendants 
does  not  authorize  the  extension  of  their  road  into  the  city  of  Sche- 
nectady. The  word  at  is  exclusive  in  its  meaning  when  used  in  statutes 
and  grants.  And  the  9th  section  of  the  defendants'  act  of  incorporation 
apphes  only  to  small  streams,  and  not  to  the  Mohawk  river.  And 
this  act  is  void  for  want  of  proper  provisions  to  make  compensation 
to  the  owners  of  property  taken  or  injured.  Here  is  an  attempt  to 
take  property  without  rendering  compensation.  18  John.  Rep.  397 ; 
10  lb.  389 ;  1  Mass.  Rep.  9 ;  1  Wm.  Black.  20. 

■  'A.  C.  Paige  Sf  M.  T,  Reynolds,  for  the  defendants.  The  affidavits 
on  the  part  of  the  defendants  show  that  there  is  no  danger  of  irrep- 
arable and  permanent  injury  to  the  low  lands  and  bridge  of  the 
complainants.  There  being  no  such  danger,  all  that  part  of  the  bill 
.charging  danger  of  irreparable  injury  is  to  be  deemed  as  stricken  out, 
which  win  leave  nothing  but  the  claim!  of  the  exclusive  right  of  the 
Mohawk  Bridge  Company  to  convey  passengers  across  the  Mohawk 
river  at  Schenectady.  The  misjoinder  of  the  complainants  and  the 
misjoinder  of  causes  or  grounds  of  relief  is  an  objection  to  this  motion. 
There  is  not  such  a  coimnon  interest  between  the  complainants  as  to 
authorize  them  to  unite  as  complainants  in  one  suit.  And  clearly 
they  cannot  join  in  one  bill  the  charge  of  danger  of  irreparable  injury 
with  a  charge  of  an  interference  by  defendants  with  the  pretended 
exclusive  right  of  the  Mohawk  Bridge  Company,  as  in  the  latter 
question  the  owners  of  the  low  lands  who  are  joined  as  complainants, 
have  no  interest  whatever.  The  bill  is  defective  in  nd*  alleging  that 
the  Mohawk  Bridge  Company  have  kept  and  sustained  their  bridge  as 
required  by  their  charter,  and  have  always  kept  the  same  in  repair  so 
as  fnUy  to  accommodate  the  public  and  to  afford  a  passage  with 
ordinary  convenience  and  safety.  This  is  a  condition  precedent  to 
the  enjoyment  of  any  exclusive  right.  K  the  Mohawk  Bridge  Com- 
pany had  by  express  grant  the  exclusive  right  of  transporting  pas- 
sengers across  the  Mohawk  river,  and  did  not  or  could  not  fuUy 
■accommodate  the*  pubhc,  the  legislature  could  authorize  additional 
accommodations  to  be  provided  to  supply  the  deficiency.    Per  Morton, 
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J.,  and  WUde,  J.,  in  7  Pick.  448,  457,  and  475 ;  and  per  Parker,  J.,  lb. 
512,  516-522.  And  the  legislature  is  the  sole  judge  of  what  ac 
commodations  the  public  necessities  and  convenience  require.  7  Pick. 
466,  475-477 ;  2  Kent's  Comm.  340.  See  also  1  Ves.  sen.  476 ;  5 
John.  Uep.  110 ;  7  Pick.  513,  514-516 ;  6  Barn.  &  Cress.  365 ;  7  lb. 
547.  The  case  shows  that  the  Mohawk  Bridge  Company  cannot 
accommodate  the  railroad  trains.  A  preliminary  injunction  before 
answer  rests  in  the  discretion  of  the  court,  arid  will  not  be  granted 
unless  the  injury  is  pressing  and  delay  dangerous,  and  the  complain- 
ants' right  is  indisputable.  2  John.  Ch.  Rep.  202,  463  ;  9  John.  Rep. 
507 ;  1  Paige's  Rep.  97 ;  1  Ves.  sen.  476.  But  the  Mohawk  Bridge 
Company  have  no  such  exclusive  right  as  is  claimed.  It  is  not 
expressly  given.  It  is  claimed  under  the  clause  prohibiting  ferries. 
In  governmental  grants  nothing  can  b?  taken  by  implication.  7  PicL 
461,  519 ;  2  Black.  Comm.  347  ;  3  Caines,  293.  There  is  a  distinc- 
tion  between  privileges  implied  and  those  necessary  to  the  enjoyment 
of  the  grant.  Here  the  exclusive  right  is  not  necessary  to  the  enjoy- 
ment of  the  grant.  Exclusive  privileges  cannot  be  extended  by  impli- 
cation.  2  Paige's  Rep.  116  ;  7  Pick.  464,  469,  521 ;  2  Cowen,  419  j 
4  Mass.  Rep.  145,  473.  K  the  Mohawk  Bridge  Company  possessed 
such  exclusive  right,  it  \^ould  be  confined  to  travelling  in  ordinary 
vehicles  and  would  not  extend  to  railroad  conveyances.  If  the 
Mohawk  Bridge  Company  have  sustained  consequential  damages, 
this  does  not  entitle  that  company  to  compensation.  7  Pick.  472, 
473,  520 ;  1  lb.  418  ;  12  Mass.  R.  220.  The  defendants  have  a  right 
to  extend  their  road  to  the  compact  part  of  the  city  of  Schenectady 
and  to  erect  a  bridge  across  the  Mohawk  river.  A  bridge  is  essential 
to  the  enjoyment  of  their  grant  The  right,  therefore,  to  erect  it  can 
be  implied.  10  John.  Rep,  389 ;  15  lb.  358.  But  the  right  of  the 
defendants  to  extehd  their  road  across  the  river  into  the  city  of  Sche- 
nectady is  expressly  granted.  The  word  at  used  in  their  act  of  incor- 
poration means  in.  And  the  9th  section  of  the  act  expressly  authorizes 
streams  to  be  crossed.  The  word  streams  includes  the  Mohawk  river. 
Bac.  Ab.  380,  tit.  Stat.  L.  2.  But  as  the  defendants  own  the  land  on 
both  sides  of  the  river,  they  may  without  a  grant  erect  a  bridge  for 
their  own  use,  provided  they  do  not  interfere  with  the  public  right  of 
passage  on  the  river  with  boats,  &c.  and  do  not  exercise  the  franchise 
of  taking  toUs.  5.  Cowen,  528;  20  John.  Rep.  90 ;  10  lb.  236;  5 
Wend.  443. 

If  the  defendants'  bridge  is  not  a  private  nuisance  to  the  Mohawk 
Bridge  Company,  the  latter  company  cannot  file  a  biU  against  the 
defendants.  And  if  the  nuisance  is  a  public  one,  the  Mohawk  Bridge 
Company  cannot  obtain  an  injiinction  miless  they  show  a  special  legal 
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injury  to  such  company.  6  John.  Ch.  439.  The  bill  in  this  case 
prays  for  an  injunction  against  the  erection  and  not  the  use  of  the 
bridge.  A  preliminary  injunction  wiU  not  be  granted  against  an  act 
which,  unless  followed  up,  can  do  no  injury.  10  Pick.  273 ;  6  Idem, 
376 ;  1  Fowler's  Eq.  Pr.  157. , 

The  Chancellor,  (Walwoeth).  Being  satisfied  upon  the  hearing 
of  this  application  that  a  preliminary  injunction  ought  not  to  be 
granted,  I  have  delayed,  the  decision  to  give  the  Mohawk  Bridge 
Company  an  opportunity,  if  they  thought  proper,  to  try  the  question 
in  a  suit  at  law  agednst  the  defendants,  whether  the  carrying  of  pas- 
sengers across  the  river  in  the  railroad  cars,  on  their  way  to  different 
places  on  the  line  of  the  road,  was  an  infringement  of  the  charter  of 
the,  bridge  company,  as  alleged  in  the  bill  in  this  cause.  But  perceiv- 
ing from  the  published  reports  of  the  proceedings  of  the  legislature 
that  the  important  questions  raised  upon  the  ajgument  are  considered 
as  stiU  before  me  for  decision  upon  the  present  apphcation,  I  shall 
proceed  to  dispose  of  the  case  upon  its  merits,  without  reference  to 
the  .particular  form  in  which  sOTie  of  those  questions  were  brought 
before  me. 

The  first  and  most  important  question  raised  upon  the  argument 
relates  to  the  right  of  the  defendants  to  erect  a  bridge  and  cross  the 
river  with  their  railway,  under  the  act  incorporating  the  railroad  com- 
pany. The  first  section  of  the  act.  Laws  of  1833,  p.  462,  gives  power  to 
the  corporation  to  construct  a  railroad  or  way  commencing  at  or  near  the 
city  of  Schenectady,  and  running  thence  on  the  north  side  of  the  Mo- 
hawk river  as  far  as  the  village  of  Herkimer,  and  terminating  in  the  city 
of  Utica.  And  the  ninth  section  provides  that  whenever  it  shall  be 
necessary  to  intersect  or  cross  any  stream  of  water  on  any  road  or 
highway  lying  betwixt  the  places  specified  in  the  first  section,  it  shall 
be  lawful  for  the  corporation  to  construct  the  raihoad  or  ways  across 
or  upon  the  same.  Under  a  similar  provision  in  the  act  to  incorporate 
the  Rensselaer  and  Saratoga  Railroad  Company,  the  supreme  court 
and  this  court  have  both  decided  that  the  corporation  had  a  right  to 
erect  a  bridge  upon  piers  for  the  purpose  of  carrying  their  railways 
across  a  navigable  river,  between  the  places  prescribed  for  the  com- 
mencement and  termination  of  the  road ;  subject  to  the  condition 
prescribed  in  the  act,  that  the  usefulness  of  the  stream  should  not  be 
unpaired  thereby.  The  People  v.  The  Rensselaer  &  Saratoga  Railroad 
Company,  15  Wend.  Rep.  114 ;  Weaver  and  others  v.  The  Same,  in 
Chan.  April  4, 1837.  The  only  question  upon  this  part  of  the  case, 
therefore,  is  whether  by  the  terms  of  their  charter  the  defendants  had 
a  right  to  commence  their  railroad  at  a  point  within  the  bounds  of  the 
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city  of  Schenectady  —  the  north  bounds  of  that  city  being  the  middle 
of  the  channel  of  the  river. 

It  is  only  necessary  to  advert  to  facts  of  public  notoriety,  to  enable 
us  to  understand  the  language  used  by  the  legislature  in  the  first  sec- 
tion of  the  charter  of  this  corporation.  As  the  canal  was  located,  on 
the  south  side  of  the  Mohawk,  several  members  of  the  legislature 
insisted  upon  having  the  railroad  upon  the  north  side  of  the  river  fpr 
the  accommodation  of  the  inhabitants  on  that  side.  And  to  compel 
the  company  thus  to  locate  the  road  as  far  west  as  was  supposed  to 
be  practicable  and  convenient,  the  words, "  and  running  thence,  on  the 
north  side  of  the  Mohawk  river,  as  far  as  the  village  of  Herkimer,"  were 
inserted  in  the  act.  These  words,  however,  were  not  intende^.  to 
designate  the  side  of  the  river  where  the  road  was  to  commence; 
which  was  to  be  either  at  the  city  of  Schenectady  or  near  it.  Rail- 
roads had  then  been  made,  or  were  nearly  completed,  between  Albany 
and  Saratoga  Springs;  and  which  crossed  the  toll-bridge  of  the 
Mohawk  Bridge  Company  at  Schepectady.  The  legislature,  there- 
fore, contemplated  that  the  directors  of  the  new  corporation  might 
find  it  for  their  interest  to  unite  their  railway  with  the  other  railroad 
at  the  north  end  of  the  bridge ;  which  was  near  but  not  at  or  in  the 
city  of  Schenectady.  Hence  the  word  nea/r  is  used  to  show  that  the 
corporation  was  not  to  be  compelled  to  cross  the  river  with  its  road, 
which  it  might  have  been  obliged  to  do  if  the  starting-point  had  been 
absolutely  fixed  at  a  point  in  the  city.  But,  the  legislature  also  m- 
tended  to  give  the  corporation  the  right  to  extend  their  railway  across 
the  river  into  the  city  if  the  directors  at  the  time  of  the  location  of 
their  road  should  deem  it  expedient  to  do  so.  And  the  language  used 
in  the  first  section  of  the  act  of  incorporation  is  very  appropriate  to 
carry  into  eflFect  this'intentic^p  of  the  lawmakers.  The-  preposition  at, 
when  it  precedes  the  name  of  a  place  and  denotes  situation,  frequently 
means  the  same  as  in  or  within;  and  in  that  sense  it  was  used  by  the 
legislature  in  this  act  of  incorporation.  Even  the  expression  to  a 
place  has,  in  the  charter  of  a  turnpike  company,  been  construed  to 
mean  to  a  point  within  the  place  to  which  the  corporation  was  au- 
thorized to  construct  its  road.  The  Farmers'  Turnpike  v.  Coventry, 
10  John.  Rep.  400.  The  directors  of  this  railroad  company  were 
therefore  authorized  by  the  charter  to  commence  their  railway  near 
the  city  of  Schenectady  on  the  .north  side  of  the  river,  or  at  some 
suitable  point  on  the  south  side  of  the  Mohawk  within  the  city.  But 
if  they  commenced  within  the  city  they  were  bound  to  extend  their 
road  from  thence  directly  across  the  river  to  the  north  side  before  they 
proceeded  west  towards  the  point  of  termination  at  the  city  of  Utica. 

The  erection  of  the  defendants'  bridge  being  authorized  by  the 
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charter  of  the  corporation,  the  natural  remedy  of  the  complainants  for 
any  damage  they  may  sustain  by  an  improper  construction  thereof,  to 
their  injury,  is  by  a  suit  at  law,  after  such  injury  has  actually  occurred. 
The  jurisdiction  of  this  court,  however,  to  interfere  by  injunction  to 
prevent  the  erection  of  a  nuisance  to  the  serious  and  i»reparable  dam- 
age of  a  complainant  is  now  too  weU  settled  to  be  longer  questioned. 
But  the  supposed  danger  to  the  property  of  the  complainants  does 
not  render  this  a  proper  case  for  the  interposition  of  this  extraordinary 
power  of  the  court  of  chancery.  The  principles  upon  which  this 
court  should  proceed  in  granting  or  refusing  relief  by  injunction  in 
cases  of  this  kind  are  correctly  laid  down  by  Lord  Brougham  in  the 
recent  case  of  The  Earl  of  Ripon  v.  Hobart,  Cooper's  Rep.  Temp. 
Brougham,  343.  If  the  thing  sought  to  be  prohibited  is  in  itself  a 
nuisance,  the  court  wiU  interfere  to  stay  irreparable  mischief,  where 
the  complainants'  right  is  not  doubtful,  without  waiting  for  the  result 
of  a  trial.  But  where  the  thing  sought  to  be  restrained  is  not  in  itself 
noxious,  but  only  something  which  may  according  to  circumstances 
prove  to  be  so,  the  court  will  refuse  to  interfere  until  the  matter  has 
been  tried  at  law  by  an  action ;  though  in  particular  cases  the  court 
may  direct  an  issue,  for  its  own  satisfaction,  where  an  action  could 
not  be  brought  in  such  a  form  as  to  meet  the  question.  And  in  ap- 
plying these  principles,  if  the  magnitude  of  the  injury  to  be  dreaded 
is  great,  and  the  risk  so  imminent  that  no  prudent  person  would  think 
of  incurring  it,  the  court  wiU  not  refuse  its  aid  for  the  protection  of 
the  complainants'  rights,  by  injunction,  on  the  ground  that  there  is  a 
bare  possibUity  that  the  anticipated  injury  from  the  noxious  erection 
■may  not  happen. 

Iri  this  case,  even  if  "we  take  the  complainants'  own  allegations  as 
contained  in  their  biU,  I  cannot  say  I  am  perfectly  satisfied  that  the 
impending  danger  to  their  property  by  the  erection  of  this  bridge  is 
so  great  as  to  authorize  this  court  to  interfere.  And  if  the  affidavits 
introduced  on  the  part  of  the  defendants  are  allowed  their  due  weight, 
it  cannot  be  said  that  there  is  any  thing  more  than  a  mere  possibility 
that  the  complainants  may  be  seriously  injured  by  the  damming  up 
of  the  ice  in  the  manner  specified  in  the  bill. 

This  disposes  of  the  question  of  the  granting  of  the  injunction  as 
prayed  for  in  the  bill ;  for  if  the  Mohawk  Bridge  Company  are  entitled 
to  relief  on  account  of  the  supposed  infringement  of  their  charter  by 
the  carrying  of  passengers  across  the  river  in  the  railroad  cars,  the  only 
relief  to  which  that  company  would  be  entitled  is  an  injunction  to 
restrain  the  defendants  from  carrying  their  passengers  across  the  river 
on  their  bridge.  But  this  could  not  deprive  the  defendants  of  the 
right  to  have  a  bridge  to  cross  upon  with  their  locomotives  and  cars  ; 
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which  would  not  interfere  with  the  right  claimed  by  the  bridge  com- 
pany. 

There  cannot  be  a  reasonable  doubt,  however,  as  to  the  right  of  the 
Utica  and  Schenectady  Railroad  Company,  under  the  provisions  of 
their  charter,  te  transport  their  passengers  across  the  river  in  their  rail- 
road  cars,  so  long  as  they  confine  themselves  to  those  who  travel  upon 
the  raUroad,  and  while  they  do  not  attempt  to  interfere  with  the 
jprivUeges  of  the  toll-bridge  company  by  crossing  with  those  who 
merely  wish  to  pass  across  the  river  in  that  way  to  avoid  paying  toll 
at  the  other  bridge.  The  legislature  has  indeed  protected  the  Mohawk 
Bridge  Company  in  the  enjoyment  of  an  exclusive  right  to  carry  pas- 
sengers across  the  river  at  Schenectady,  to  a  certain  extent,  by  pro> 
hibiting  others  from  establishing  a  ferry  within  a  certain  distance  from' 
the  toll-bridge ;  but  it  has  not  deprived  a  future  legislature  of  the  right 
to  Ekithorize  the  erection  of  another  bridge  within  the  prescribed  limits 
whenever  the  pubhc  good  shall  appear  to  require  it.  Much  less  is  the 
legislature  deprived  of  the  power  to  provide  for  the  conveyance  of 
freight  or  passengers  from  one  part  of  the  State  to  another,  by  an  im- 
provement which  was  entirely  unknown  at  the  time  when  the  grant 
to  the  bridge  company  was  made.  And  if  that  grant  had  in  terms 
given  to  the  corporation  the  exclusive  right  of  erecting  a  toll-bridge 
across  the  river  at  Schenectady,  this  subsequent  grant  to  the  railroad 
company  to  cross  the  river  with  their  railway  from  Schenectady  to 
Utica,  and  to  transport  passengers  thereon  in  the  ordinary  course  of 
their  business  in  the  conveyance  of  travellers  fPom  one  place  to 
another,  would  not  have  been  an  infringement  of  the  privileges  coij- 
ferred  by  such  prior  grant ;  as  the  railroad  bridge  would  not  be  a  toll- 
bridge  within  the  intent  and  meaning  of  the  grant  to  the  first  com- 
panyi  Grants  of  exclusive  privileges  being  in  derogation  of  pubKc 
rights  belonging  to  the  State  or  to  its  citizens  generally,  they  must  be 
construed  strictly,  and  with  reference  to  the  intent  and  particular 
objects  of  the  grant.  See  the  cases  of  The  Proprietors  of  the  Charles 
River  Bridge  Company  v.  The  Proprietors  of  the  Warren  Bridge,  11 
Peters'  U.  S.  R.  420 ;  and  Dyer  v.  The  Tuskaloosa  Bridge  Company, 
2  Porter's  Alabama  R.  296. 

As  the  complainants  are  not  entitled  to  the  relief  asked  for  in  this 
case,  the  motion  for  an  injunction  is  denied  with  costs. 
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In  Chancery,  April  20,  1841. 

Time  for  constructing  Road — Injunction — Nuisance, 

The  time  limited  for  the  completion  of  the  Harlem  Eailroad,  only  applied  to  the  road  as 
originally  authorized  by  its  charter.  And  the  extension  authorized  by  the  act  of  1832, 
may  he  made  from  time  to  time  as  the  common  council  of  the  city  shall  think  proper  to 
authorize  it  to  he  done  at  any  time  during  the  existence  of  the  charter  of  the  company. 

A  railroad  running  through  the  streets  of  a  city,  which  does  not  materially  interfere  with 
the  use  of  the  streets  for  ordinary  purposes,  or  injure  the  value  of  the  adjacent  property, 
is  not  a  nuisance. 

April  20.  —  This  was  an  application  for  an  injunction  to  restrain 
the  defendants  from  extending  their  raihroad  through  Broome  street ; 
or  rather  from  using  the  road  laid  down  in  the  street,  as  the  construc- 
tion of  it  had  been  completed  before  the  motion  was  made. 

S.  Sherwood,  for  the  complainant. 

S.  Meredith,  for  the  defendants. 

The  Chancelior,  ( 'Walworth).  From  the  affidavits,  it  is  evident 
that  the  railroad  cannot  materially  interfere  with  the  use  of  the  street 
for  the  ordinary  purpose  of  passing  with  carts  and  carriages.  It  is 
insisted,  however,  on  the  part  of  the  complainants,  that  the  time  for 
completing  the  road  expired  in  March,  1839,  and  that  the  defendants 
had  no  right  to  lay  down  these  rails  in  Broome  street  after  that  time.. 

The  original  act  of  April,  1831,  authorized  the  construction  of  a 
raihoad  from  the  north  boimds  of  23d  street  to  the  Harlem  river,  and 
required  the  road  to  be  located  within  six  months,  and  to  be  com- 
pleted within  four  years  from  the  passing  of  the  act,  or  that  the  grant 
should  cease  and  become  void.  The  time  for  completing  the  road 
was  subsequently  extended,  by  two  acts  of  the  legislature,  until  the 
6th  of  March,  1839.  I  am  satisfied,  however,  that  the  restriction 
upon  the  company  by  the  original  act  as  to  the  time  of  completing 
their  road,  which  time  was  extended  by  these  subsequent  acts,  only 
applied  to  the  road  as  originally  authorized;  and  if  the  road  wa.s 
completed  to  that  extent  previous  to  the  6th  of  March,  1839,  that  it 
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may  be  extended  into  the  city  from  time  to  time,  as  permission  from 
the  corporation  can  be  obtained,  at  any  period  during  the  continuance 
of  the  charter.  The  object  of  the  original  restriction  was  to  insure 
the  making  of  the  road  to  the  prescribed  extent  within  a  reasonable 
time,  or  that  the  franchise  should  revert  to  the  people.  But  the  act  of 
1832,  authorizing  the  extension  of  the  road  to  14th  street,  and  through 
such  other  streets  of  the  city  as  the  corporation  should  from  time  to 
time  permit,  subject  to  such  prudential  rules  as  might  be  prescribed 
by  the  corporation,  in  addition  to  those  directed  by  the  act  itself,  ap- 
pears to  have  contemplated  the  extension  of  the  road  from  time  to 
time,  as  and  when  the  corporation  should  give  the  permission;  leav- 
ing  it  to  that  body  to  regulate  the  time  when  the  extension  should 
commence  and  be  completed  in  any  particular  street  south  of  four- 
teenth, without  reference  to  the  time;  allowed  for  completing  the 
original  roadi  The  corporation,  therefore,  was  not  only  authorized  to 
allow  the  road  to  be  extended  through  Broome  street  to  the  City 
Hall  subsequent  to  March,  1839,  but  they  may  authorize  a  further 
extension  to  the  Battery  if  they  shall  deem  it  for  the  interest  of  the 
city  to  have  it  thus  extended;  provided  it  does  not  materially  inter- 
rupt the  ordinary  use  of  the  streets  through  which  it  is  allowed  to 
pass. 

The  affidavits  show  that  the  manner  in  which  the  road  is  con- 
structed in  Broome  street,  is  a  substantial  compliance  with  the  last 
clause  of  the  10th  section  of  the  act  of  1831 ;  as  there  is  sufficient 
space  on  each  side  of  the  track  for  the  passage  of  carriages,  and  for 
the  usual  side-walk  for  footpassengers.  Indeed  the  construction  of 
the  road  with  the  groove  raU,  laid  upon  a  level  with  the  surface  of  the 
pavement,  leaves  the  whole  street,  perfectly  free  for  the  passage  of 
carts  and  carriages  of  every  kind,  for  the  whole  width  thereof,  except 
at  the  moment  when  the  railroad  cars  are  passing  upon  the  track  in 
the  ceritre  of  the  street.  If  the  construction  of  the  road  was  such  as 
to  render  it  impossible  or  difficult  for-  carriages  to  cross  the  track  of 
the  railroad  from  one  side  of  the  street  to  the  other,  then  it  would  be 
proper  that  there  should  be  room  on  each  side  of  the  track  for  car- 
riages to  pass  each  other  between  the  track  and  the  curb-stone.  But 
that  is  not  necessary,  as  this  road  is  constructed,  for  the  rails  do  not 
prevent  carriages  from  passing  each  other  in  the  street  with  the  same 
facifity  as  if  the  track  of  the  railroad  was  not  there.  Upon  the  whole, 
I  am  satisfied  that  the  laying  of  the  track  of  the  railroad  through 
Broome  street,  and  the  running  of  the  cars  upon  the  same,  is  not  such 
a  nuisance  to  the  owners  of  property  upon  that  street  as  will  au- 
thorize this  court  to  interfere  by  injunction.  Am.  Ch.  Dig.  by  Water- '-, 
man,  vol.  3,  tit.  Nuisance ;  lb.  tit.  Railroads ;  Hudson  and  Delaware 
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Canal  Co.  v.  'New  York  and  Brie  Railroad  Co.  9  Paige,  323 ;  Matter 
of  Long  Island  Railroad  Co.  v.  Alexander  M'Conochie,  3  Edw.  Ch. 
R.487. 

The  motion  is  therefore  denied  with  costs. 


The  Hudson  and  Delaware  Canal  Company  v.  The  New  York 
AND  Erie  Railroad  Cokpant.^ 

In  Chancery,  April  20,  1841. 

Injvnction —  Temporary  Inconvenience  —  Permcment  Injury  —  Excess 
of  Powers  -. —  Xfse  of  Engines  —  Power  to  change  Location. 

Where  a  railroad  corporation  is  authorized  by  statute  to  constr.uct  its  road  upon  a  particular 
route,  a  mere  temporary  injury  to  a  canal  which  has  been  previously  authorized  and  con- 
structed, and  which  can  be  compensated  in  damages,  is  not  sufficient  to  justify  the  grant- 
ing of  an  injunction  to  stop  the  progress  of  the  work. 

But  if  the  railroad  corporation  is  constructing  its  railway  upon  such  route  without  authprity, 
and  such  construction  will  probably  injure  the  works  of  the  canal  company,  an  injunction 
will  be  granted  to  restrain  the  construction  of  the  railway  upon  the  route  of  the  canal. 

It  is  no  objection  to  the  construction  of  a  railroad  on  the  route  of  a  canal,  that  the  road 

cannot  be  traversed  by  steam-engines,  after  it  is  completed,  without  frightening  the 

'  horses  upon  the  towing-path  of  the  canal,  so  as  to  destroy  the  navigation  of  such  canal. 

-  Bat  if  the  railroad  company  attempts  to  use  steam-engines  upon  the  road,  instead  of 
,  horses,  after  the  road  is  completed,  the  remedy  of  the  canal  company  is  to  apply  for  an 
injunction  to  restrain  theuse  of  such  engines.  Js 

Where  the  charter  of  a  railroad  company  requires  the  whole  line  of  the  road  to  be  surveyed 
and  located,  and  the  certificate  of  location  to  be  filed  in  the  clerk's  office,  before  the  com- 
mencement of  the  work,  the  corporation  is  not  authorized  to  change  the  route  of  its  road 
after  it  has  been  once  located,  and  a  certificate  of  such  location  made  and  filed. 

If  a  railroad  corporation,  which  js  authorized  by  statute  to  select  a  route  for  the  road,  and 
to  construct  the  road  thereon,  cannot  construct  its  road  without  imminent  danger  to  the 
works  of  a  canal  company  previously  constructed,  under  a  similar  authority  from  the  li'^'- 
islature,  the  railroad  company  will  be  restrained  by  injunction  from  constructing  its  road 
upon  that  route. 

Oct.  19.  —  This  was  an  application  for  an  injunction,  to  restrain 
the  New  York  and  Erie  Railroad  Company,  and  its  officers  and 
agents,  from  constructing  the  railway  of  that  conipany  between  the 
Delaware  section  of  the  complainants'  canal  and  the  river  Delaware, 
or  on  the  berme  side  of  that  section  between  the  canal  and  the  crown 
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of  the  cliffs  above  the  same.     The  bill;  after  setting  forth  the  original 
act  incorporating  the  Delaware  and  Hudson  Canal  Company^  for  the 
piirpose  of  making  a  slackwater  navigation  between  the  rivers  Dela- 
ware and  Hudson,  the  act  of  April,  1824,  giving  to  that  company  the 
same  powers,  privileges,  and  authority,  for  the  _  purpose  of  making  a 
canal  or  slackwater  navigation  from  Carpenter's  Point  on  the  river 
Delaware,  to  the  mouth  of  the  river  Lackawaxen;  and  the  several 
acts  of  the  legislature  of  Pennsylvania  on  the  subject  of  such  canal, 
and  the  railroad  connected  therewith,  and  that  the  complainants,  in 
pursuance  of  the  powers  and  privileges  conferred  upon  them  by  the 
said  several  acts,  had  established  a  complete  line  of  communication 
firoih  the  Hudson  river  at  Eddyville  for  the  distance  of  about  one 
hundred  and  twenty-five  miles,  by  means  of  a  canal  fi-om  the  Hudson 
to  the  mouth  of  the  Lackawaxen,  and  up  the  last-mentioned  river  to 
its  head  waters,  and  by  railroad.from  thence  to  the  mining  district  of 
Pennsylvania,  and  after  setting  forth  the  extensive  and  valuable  in- 
terests which  would  be  jeoparded  by  any  interruption  of  the  naviga- 
tion of  their  canal,  proceeded  to  state,  that  in  the  construction  of  the 
canal,  from  a  point  on  the  Delaware,  opposite  the  mouth  of  the 
Lackawaxen  towards  the  Hudson,  the  complainants  were  compelled 
by  the  roiigh  and  mountainous  character  of  the  country,  to  follow  the 
course  of  the  river  Delaware,  about  twenty-four  miles  to  PortJervis; 
that  for  a  portion  of  that  distance,  which  is  called  the  Delaware  sec- 
tion, their  canal  was  on  the  brink  of  the  river's  banlt,  and  often  en- 
croached upon  the  bed  of  the  river;  that  the  channel  or  pass  through 
which  the  river  flows  along  nearly  the  whole  of  that  section  of  the 
canal  was  very  narrow,  without  any  strand  or  level  shore,  the  banks 
of  the  river  rising  from  the  water's  edge  in  almost  perpendicular  cliffs 
of  rock,.so  that  the  complainants  were  compelled  to  create  an  arti- 
ficial bed  for  then  canal  by  maldng  wide  excavations  in  the  rocky 
cliffs  in  some  places,  and  in  others  by  building  up  for  mUes  in  extent, 
a  foundation  of  broken  rocks,  from  ten  to  twenty-five  feet  high,  be- 
tween the  cliffs  and  the  centre  of  the  stream,  and  that  on  such  foun- 
dation the  greater  part  of  the  canal  was  built,  together  with  the  tow- 
ing-path, which  was  on  the  river  side  of  the  canal ;  that  owing  to 
the  narrowness  of  the  channel  of  the  river  it  frequently  became  nec- 
essary, durmg  freshets,,  which  were  common  there,  to  cut  away  the 
bank  of  the  canal,  to  turn  the  waters  of  the  river  into  its  channel  or 
bed,  lower  down,  to  prevent  the  destruction  of  the  canal;  that  it  was 
impossible  to  make  a  raiboad  between  the  river  and  the  top  of  the 
cliffs,  on  either  side  of  their  canal,  without  depriving  the  complainants 
of  the  beneficial  use  of  that  section  of  the  canal;  and  that  the  mak- 
mg  of  such  raihroad  would  entirely  desfroy  many  of  the  privHeges- 
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and  advantages  secured  to  them  by  their  charter,  and  by  the  several 
acts  of  the  legislature  relating  to  the  same.  And  the  bill  particularly 
specified  the  various  ways  in  which  the  making  of  the  raUroad  by  the 
side  of  the  canal,  on  that  section,  would  injure  the  navigation  and 
endanger  the  existence  of  the  canal. 

The"  complainants  further  stated,  in  their  biU,  that  the  defendants 
had  applied  to  them  for  permission  to  construct  their  raihoad  between 
the  river  and  the  chfFs,  on  this  section  of  the  canal,  which  permission 
was  refused,  absolutely  and  unqualifiedly;  notwithstanding  which 
refusal,  the  defendants  threatened  to  construct"  their  railroad  on  that 
route,  and  had  proceeded  to  lay  out  and  survey  the  same  as  the  route 
of  their  road,  and  that  a  great  number  of  workmen  had  collected  for 
the  pfcirpose  of  proceeding  in  the  construction  of  the  railway  as  soon 
as  the  weather  would  permit.  They  further  alleged  that  the  route 
thus  siurveyed  was  a  departure  from  the  line  of  the  railroad  as  for- 
merly surveyed  and  adopted  by  the  company,  which  line  passed  through 
the  interior  of  the  county  of  Sullivan,  and  struck  the  Delaware  at  the 
Cohicoon  creek  thirty  miles  above  the  mouth  of  the  Lackawaxen ; 
upon  which  original  route,  as  the  New  York  and  Erie  Raihoad  Com- 
pany had  statedin  a  pubHc  report,  published  by  them  in  February, 
1841,  the  road  was  under  contract  from  the  CoUicoon  creek,  sixty-five 
miles,  to  Middletown,  in  the  county  of  Orange. ,  The  biU  also  charged 
that  the  New  York  and  Erie  Raihoad  Company  had  not  the  pecuniary 
ability,  or  other  means,  of  making  good  the  damage  which  the  com- 
plainants would  sustain  by  the  construction  of  the  road  adjacent  to 
the  canal  on  the  Delaware  section  thereof;  their  road,  the  only  prop- 
erty of  the  company,  being  heavily  mortgaged  to  the  State. 

The  bin  was  sworn  to  by  the  president  of  the  Delaware  and  Hud- 
son Canal  Company ;  and  was  also  supported  by  the  affidavits  of  the 
chief  engineer  and  of  the  agent  of  the  company,  .showing  the  situa^ 
tion  of  the  land,  &c.,  upon  the  Delaware  section  of  the  canal,  and  the 
injury  and  danger  to  the  works  of  that  company,  by  the  proposed 
construction  of  the  railroad  at  the  place  contemplated.  And  ip  oppo- 
sition to  the  application  for  an  injunction,  the  answer  of  the  defend- 
ants was  read,  denying  some  of  the  aUegations  in  the  biU,  particularly 
that  the  construction  of  the  road  in  the  place  proposed  would  endan- 
ger the  canal  of  the  complainants,  as  stated  in  the  biU;  and  showmg 
a  contemplated  benefit  to  the  New  York  and  Erie  Railroad  Com- 
pany,  of  two  and  a  half  millions  of  doUars,  by  the  making  of  then- 
road  in  the  place  now  contemplated,  instead  of  making  it  through 
the  interior  of  Sullivan  county  where  the  route  of  the  road  was  orig- 
inaUy  surveyed.  The  defendants,  in  their  answer,  also  denied  that 
any  work  had  been  done  on  the  original  route  of  the  raihoad  between 
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the  Collicoon  creek  and  the  point  of  departure  of  the  new  route  near 
Port  Jervis,  or  that  the  route  first  proposed  had  ever  been  formally 
designated  or  located  between  those  points,  so  as  to  deprive  the  com- 
pany of  the  power  to  select  a  different  route  for  that  part  of  their 
road.  To  the  answer  the  defendants  annexed  maps  of  the  survey  of 
the  new  route,  showing  the  location  of  the  centre  line  of  the  road, 
and  its  distance  from  the  waters  of  the  canal  for  the  entire  route  upon 
the  Delaware  section. 

D.Lordjjun.  and  G.  A.  Bicknell,  for  the  complainants. 

W.  Kent  and  George  Wood,  for  the  defendants. 

The  Chawcelloe.  The  question  presented  for  consideration  in 
this  case,  is  one  of  very  great  consequence  to  the  complainants,  if 
their  apprehensions  of  injury  to  their  canal  from  the  making  of  the 
railroad  upon  its  margin  are  well  founded.  And  it  is  also  of  vast 
importance  to  the  New  York  and  Erie  Railroad  Company,  if  its 
officers  and  agents  are "  right  in  their  estimate  of  the  benefit  it  will 
derive  from  the  adoption  of  the  contemplated  route  for  its  road, 
instead  of  the  more  northern  location  through  the  interior  of  the 
county  of  Sullivan.  If  it  is  impossible  to  construct  the  road  by  the 
Delaware  route,  without  destroying  the  navigation  of  the  canal,  and 
the  valuable  interests  which  have  grown  up  in  connection  with  that 
artificial  line  of  internal  communication,  the  defendants  certainly 
cannot  be  permitted  to  proceed  and  make  their  road  there ;  at  least 
until  provision  has  been  made  by  law  to  compensate  the  owners  of 
the  canal  for  the  value  of  their  property  which  will  be  thus  destroyed. 
On  the  contrary,  if  the  road  can  be  thus  constructed  without  any 
material  detriment  to  the  rights  or  the  property  of  the  complainants, 
it  appears  to  be  a  matter  of  vital  importance  to  the  interests  of  the 
railroad  company,  that  such  company  should  be  permitted  to  con- 
struct their  road  in  the  valley  of  the  Delaware ;  even  if  the  difference 
in  the  cost  of  the  road,  and  of  its  value  when  completed,  would  be 
but  a  tenth  of  what  they  estimate  the  difference  to  be  between  a  rail- 
road running  through  the  valley  of  the  Delaware,  and  one  constructed 
on  the  route  as  originally  surveyed,  from  the  Collicoon  creek  through 
the  interior  of  Sullivan  county.^ 


1  Jerome  v.  Eoss,  7  Johns.  Oh.  E.  315;  Nevitt  v.  Gillespie,  1  Howard,  108.  Courts  of 
chancery  will  not  interfere  by  injunction  to  prevent  a  threatened  wrong,  unless  the  danger  is 
imminent,  and  the  injury  is  in-emediable  in  any  other  form.  Spooner  v.  McConnell  et  al. 
M'Lean's  E.  338.     The  grant  to  a  corporation  of  the  right  to  erect  a  toll-bridge  across  a 
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There  can  be  no  doubt  of  the  right  of  this  court  to  interfere  in  a 
case  of  this  kind,  where  the  consequence  of  a  refusal  would  be,  to 
permit  the  defendants  to  do  a  material  and  irreparable  injury  to  the 
complainants'  property.  But  if  the  defendants  are  authorized  by  law 
to  construct  their  road  on  this  route,  a  mere  temporary  injury,  which 
could  be  compensated  for  in  damages,  would  not  justify  this  court  in 
stopping  the  progress  of  a  great  public  work,  although  that  work  is 
nominally  made  by  a  joint-stock  company.  The  papers  before  me, 
however,  show  such  a  probability  of  injury  by  the  construction  of  the 
railroad  upon  the  line  of  the  canal,  that  I  should  not  hesitate  to  grant 
an  injunction  at  once,  if  the  complainants  had  succeeded  in  showing 
that  the  raihoad  company  had  already  located  its  road  upon  the  more 
northerly  route,  so  as  to  preclude  them  from  changing  such  location 
without  the  consent  of  the  legislature.  See  1  Nicholl  &  Hare's  Rail- 
way Cases,  135.  But  I  am  satisfied  that  the  complainants  have  failed 
in  establishing  the  fact  that  the  road  had  been  legally  located  upon 
the  northerly  route. 

By  the  4th  section  of  the  original  act  of  incorporation  of  the  New 
York  and  Erie  Raikoad  Company,  Laws  of  1832,  p.  404,  the  di- 
rectors, after  their  examination  and  surveys  had  been  completed, 
were  to  select,  and  by  certificates  under  their  hands  and  seals,  to  des- 
ignate the  line,  course,  or  way,  which  they  should  deem  most  advan- 
tageous for  their  railroad,  and  to  file  one  of  such  certificates  in  the 
office  of  the  register  of  the  city  of  New  York,  and  one  in  the  clerk's 
office  of  each  of  the  counties  through  which  the  raikoad  should  pass ; 
which  line,  as  thus  designated,  was  to  be  deemed  the  line  on  which 
the  corporation  should  construct  its  road.  Under  that  act  it  was 
probably  necessary  for  the  company  to  designate  the  whole  line  of 
the  road  from  the  city,  of  New  York  to  Lake  Brie,  and  to  file  the  cer- 
tifi(mte  thereof  in  the  proper  offices  before  they  proceeded  to  construct 
any  part  of  the  road;  and  before  they  could  acquire  the  legal iitle  to 
lands,  for  the  site  of  the  road,  by  purchase.  Certainly  it  would  have 
been  necessary  for  them  to  do  so,  before  they  could  have  been  au- 
thorized to  enter  upon  the  lands  of  individuals,  without  their  consent, 
for  the  purpose  of  making'the  road  over  the  same,  or  to  apply  to  the 
vice-chancellor  for  the  appointment  of  commissioners  to  appraise  the 
damages  of  the  owners  of  such  lands.  And  when  the  fine  of  the 
road  had  been  thus  designated  by  the  directors,  they  would  not  have 


river  does  not  deprive  the  legislature  of  the  power  to  authorize  the  erection  of  another  toll- 
bridge  across  the  same  river,  so  near  the  first  as  to  direct  a  part  of  the  travel  which  would 
h,ve  crossed  the  river  on  the  first  bridge  if  it  had  been  erected.  Mohawk  Bridge  Co.  v. 
Schenectady  Eailroad  Co.  6  Paige's  R.  554. 


586  AMERICAN  RAILWAY  CASES.  ' 

Hudson  and  Delaware  Canal  Co.  v.  New  York  and  Erie  Kaib-oad  Co. 

been  authorized  to  change  the  route  of  the  same  without  the  au- 
thority of  a  subsequent  act  of  the  legislature,  if  such  change  inter- 
fered with  the  rights  of  any  individual,  or  corporation,  or  the  interests 
of  the  public.  It  is  very  evident,  however,  that  no  such  designation 
of  the  whole  line  of  the  road  was  ever  made.  For  by  the  amenda- 
tory act  of  May,  1835,  the  company  are  authorized  to  commence 
their  road  at  any  point  in  the  route  designated  therefor,  and  to  file 
certificates  from  time  to  time,  designating  sections  of  the  Une,  course, 
or  way  of  such  road,  in  the  ojB&ces  of  the  clerks  of  the  respective 
counties  through  which  the  same  shall  pass,  as  they  proceed  in  the 
location  thereof.  Laws  of  1835,  p.  287.  Under  the  last-mentioned 
act  the  certificates  produced  by  the  complainants  on  the  hearing  of 
this  application,  have  been  made  and  filed.  And  if  the  counsel  for 
the  Hudson  and  Delaware  Canal  Company  are  right,  in  supposing 
that  such  certificates  embrace  any  part  of  the  original  route,  as  sur- 
veyed from  the  Collicoon  creek  eastwardly  through  the  interior  of  the 
county  of  Sullivan,  which  cannot  be  connected  with  the  proposed 
route  along  the  Delaware  section  of  the  canal,  the  railroad  company 
is  concluded  by  that  location ;  and  it  cannot  now  be  changed  without 
the  authority  of  a  new  act  of  the  legislature. 

Upon  examining  these  certificates,  however,  I  cannot  see  why  the 
route  of  the  road  designated  therein  may  not  readily  be  connected 
with  the  proposed  route  by  the  side  of  the  canal.  Four  of  the  cer- 
tificates designate  portions  of  the  line  of  the  road,  in  the  town  of 
Cochecton,  which  may  be  west  of  the  diverging  point  of  the  two 
routes,  at  the  CoUicoon  creek ;  as  it  appears  by  the  map  that  the 
town  of  Cochecton  Hes  on  both  sides  of  that  creek.  And  there  is 
nothing  in  the  description  of  the  route  in  either  of  those  certificates, 
or  in  the  certificate  of  the  location  of  a  section  in  the  town  of  Lib- 
erty, from  which  I  can  discover  that  any  of  the  sections  thus  located, 
are  eastwardly  of  that  diverging  point.  The  sixth  certificate  is  of  the 
location  of  a  section  of  the  road  commencing  in  the  town  of  Mount 
Hope  in  the  county  of  Orange,  near  the  corner  of  a  meadow  occu- 
pied by  a  Mr.  Loomis,  and  running  north-westerly  a  few  thousand 
feet.  But  whether  this  section  is  east  of  "the  diverging  point  of  the 
two  routes,  near  Port  Jervis,  between  that  point  and  the  town  of 
Goshen,  or  is  to  the  westward  of  that  point,  does  not  appear  firom 
any  thing  contained  in  the  certificate  of  location.  In  addition  to  this, 
I  have  been  furnished  with  an  affidavit  since  the  hearing  of  this  mo- 
tion, made  by  the  chief  engineer  of  the  raUroad  company,  in  which 
he  states  that  the  locations  in  these  certificates  are  not  inconsistent 
with  the  adoption  either  of  the  northern  or  the  southern  route ;  the 
five  first  being  locations  of  sections  of  the  road  north-west  of  the 
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CoUicoon  creek,  and  the  sixth  being  the  location  of  a  section  at  the 
])eerpark  gap  of  the  Shawangunk  mountain,  through  which  each  and 
every  route  of  the  road  hitherto  designated  must  necessarily  pass,  and 
including  the  diverging  point  of  the  two  routes  near  Port  Jervis.  He 
also  states  that  he  does  not  know  or  believe  that  any  certificates  have 
been  filed  which  conflict  or  are  inconsistent  with  the  adoption  of  the 
route  along  the  canal.  Whether  this  affidavit  has  been  placed  before 
me  irregularly,  or  by  the  consent  of  both  parties,  I  do  not  stop  to 
inquire.  For  the  allegation  in  the  bUl  that  the  road  has  been  located 
on  the  northern  route,  through  the  interior  of  the  county  of  Sullivan, 
is  denied  in  that  part  of  the  answer  in  which  the  same  engineer 
swears  that  it  has  not  been  formally  located  on  that  route,  so  as  to 
deprive  the  company  of  the  power  to  designate  a  different  route  for 
that  part  of  the  road.  And  the  certificates  of  location,  unexplained, 
do  not  conffict  with  that  denial  in  the  answer. 

It  is  not  denied  that  the  directors  of  the  railroad  company  in  their 
report  published  in  February  last,  represented  the  whole  line  of  the 
road  firom  the  CoUicoon  creek  easterly  t6  MiddletoAvn,  a  distance  of 
sixty-five  miles,  as  being  under  contract  I  presume,  however,  if  that 
statement  was  technically  true,  that  the  contracts  for  the  making  of 
the  road  upon  that  route  were  merely  nominal,  and  were  entered  into 
for  the  purpose  of  producing  an  effect  upon  the  public  mind  in  refer-, 
ence  to  the  supposed  progress  of  the  road.  But  even  if  such  contracts 
were  entered  into  bond  fide,  and  with  the  intention  of  having  the 
road  constructed  upon  that  route"  under  such  contracts,  it  ^vould  not 
be  sufficient  to  conclude  the  company,  and  to  deprive  it  of  the  power 
to  change  the  route,  with  the  assent  of  the  contractors,  if  the  directors 
had  not  actually  designated  and  located  the  line  of  the  road,  or  any 
part  of  it,  upon  that  route,  in  the  manner  prescribed  by  the  act  of  in- 
corporation, and  the  subsequent  act  amending  the  same. 

The  principles  upon  which  this  court  interferes  by  injunction,  in 
cases  of  this  kind,  are  stated  in  the  case  of  The  Mohawk  Bridge 
Company  v.  The  Utica  and  Schenectady  Raihoad  Company,  6 
Paige's  R.  554.  And,  for  the  reasons  there  stated,  it  is  no  objection 
to  the  location  of  this  raih:oad  upon  the  route  of  the  canal,  that  it 
cannot  be  traversed  by  locomotives  without  frightening  the  horses  on 
the  g|teng-path,  so  as  to  destroy  the  navigation  of  the  canal.  After 
the  ^P  is  completed,  if  the  use  of  the  locomotives  shall  be  found  to 
have  Jhat  effect,  an  injunction  may  be  appHed  for  to  restrain  such  use, 
and  to  compel  the  raihroad  company  to  draw  their  trains  over  this 
part  of  the  road  by  horse-power  only.  The  real'  question  to  be  taken 
into  consideration  at  this  time,  therefore,  is  whether  the  mere  con- 
struction of  the  railroad,  upon  the  line  designated  in  the  surveys  an- 
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nexed  to  the  answer  of  the  defendants,  will  be  so  imminently  dan- 
gerous to  the  canal  and  the  navigation  thereof,  as  to  render  it  im- 
proper for  the  defendants  to  attempt  such  construction. 

The  surveys  of  the  defendants  certainly  show  that  it  must  be  ex- 
ceedingly difficult  to  build  a  railroad  on  that  route  without  serious 
injury  to  the  navigation  of  the  canal.  For  it  appears  that  the  centre 
line  of  the  railway  is  very  frequently  within  fifteen  or  twenty  feet  of 
the  waters  of  the  canal,  and  that  at  some  points  it  is  within  ten  or 
twelve  feet.  And  the  situation  of  the  adjoining  cliffs,  for  miles,  is 
such  that  it  is  probably  impossible  to  construct  the  road  at  a  greater 
distance  from  the  canal  on  the  berme  side.  The  difficulty  of  con- 
structing that  part  of  the  road  which  is  to  be  made  between  the  canal 
and  the  river,  without  materially  injuring  the  canal,  and  the  towing- 
path  which  lies  on  that  side  of  it  for  the  entire  distance  of  the  Dela- 
ware section,  must  be  equally  great.  Upon  the  papers  before  me, 
however,  I  cannot  say  it  is  impossible,  with  proper  care  and  precau- 
tion, to  construct  and  maintain  the  railroad  on  the  line  designated  to 
the  surveys  without  material  injury  to  the  rights  and  property  of  the 
complainants,  or  putting  them  in  imminent  hazard.  The  application 
for  an  injunction  must  therefore,  for  the  present,  be  denied. 

The  value  of  the  interests  at  stake,  however,  are  so  great,  and  the 
case  is  one  of  so  much  doubt,  that  if  the  complainants  wish  for  an 
issue  to  settle  the  question  whether  the  raUroad  can  be  thus  con- 
structed and  maintained  without  material  injury  to  the  canal,  or  to 
the  navigation  thereof,  or  imminently  endangering  their  right  in  this 
respect,  they  may  have  such  an  issue,  to  be  tried  at  the  circuit  in  the 
county  of  Orange.  And  if  such  issue  is  found  in  favor  of  the  com- 
plainants, an  injunction  may  issue  as  prayed  for  in  the  bill,  upon  filing 
the  postea  and  the  clerk's  certificate  of  the  trial  in  the  office  of  the 
assistant  register,  without  any  further  application  to  this  court.  The 
question  of  costs  upon  this  motion,  and  of  the  issue,  if  the  complain- 
nants  elect  to  have  one  in  this  stage  of  the  suit,  are  to  abide  the 
further  order  of  the  court.^ 


1  An  injunction  will  be  granted  against  a  corporation  to  prevent  an  abuse  of  tlie  powers 
granted  to  them  to  the  injury  of  other  persons.  Coates  v.  The  Clarence  Railway  Co.  1 
Euss.  &  Mylne,  181,  So  an  injunction  will  be  granted  against  the  erection  of  a  new  ferry, 
injurious  to  an  old-established  ferry.  1  Com.  Dig.  Ch.  Dig.  12.  So  to  prevent  tJBBkrken- 
Ing  or  obstructing  of  ancient  lights  of  a  dwelling-house.  Sutton  w.  Montford,  l|ffn.  E. 
559.  So  to  prevent  a  voluntary  religious  association  from  being  disturbed  in  their  burial- 
ground.  Beaty  v.  Curtz,  2  Peters,  R.  566,  584.  So  to  prevent  rights  of  possession  and 
property  being  injured,  obstructed,  or  taken  away  illegally  by  a  railroad  company.  Bona- 
parte V.  Camden  and  Amboy  Railroad  Co.  1  Bald.  Cir.  R.  231.  In  all  cases  of  this  sort,  if 
the  right  be  doubtful,  the  court  will  direct  it  to  be  tried  at  law ;  and  will,  in  the  mean  time, 
restrain  all  injurious  proceedings.  And  when  the  right  is  fully  established,  a  perpetual  in- 
junction will  be  decreed.    See  Waterman's  Eden  on  Injunction,  p.  271,  note. 
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Where  a  merchant's  clerk  who  had  been  sent  out  on  a  tour  of  collection  for  his 
principal,  paid  his  fare  as  a  passenger  in  a  railroad  car,  and  committed  his  trunk 
which  contained  money  belonging  to  his  principal,  not  exceeding  a  reasonable 
amount  for  travelling  expenses,  to  the  agent  of  the  proprietors  of  the  railroad, 
and  the  trunk'  was  lost,  it  was  held  that  an  actioji  would  not  lie  in  the  name  of 
the  principal  upon  the  contract  existing  between  his  agent  and  the  defendant. 
Per  Curiam.     Weed  v.  Saratoga  and  Schenectady  Railroad  Co. 470 

The  clause  in  an  act  of  incorporation  of  a  turnpike  or  a  railroad  company  au- 
thorizing a  forfeiture  of  stock  and  previous  payments  in  cases  of  non-payment 
of  calls,  confers  a  cumulative  remedy;  and  does  not  deprive  the  company  of 
the  right  to  proceed  by  action  for  the  recovery  of  subscriptions.  Troy  Tumpilce 
and  Sailroad  Co.  v.  M'  Chesney 492 

Nor  is  the  company  limited  to  the  remedy  by  forfeiture,  although  the  promise  he 
expressed  in  the  subscription  to  be  upon  pain  of  forfeiting,  &c.,  and  conse- 
quently the  plaintiffs  may  declare  upon  such  contract  as  upon  an  absolute 
promise.    Ibid.     . 492 

Whether  %  suit  at  law,  or  in  equity,  will  lie  against  an  assignee  of  stock  of  a  joint- 
stock  company,  for  accruing  instalments,  without  an  express  promise  to  pay, 
guaire.    Long  Island  Sailroad  Co.  in  re 453 

The  duty  to  keep  a  .road  in  sufficient  repair,  is :  a  condition  attendant  upon  the 
grant  of  the  franchise  to  construct  it  for  profit,  and  enuring  to  the  benefit  of  all 
who  use  the  road.  The  right  of  action  accrues  to  whoever  is  injured  in  person 
or  property  by  the  negligence  of  the  company.  General  property  in  the  thing 
injured,  without  actual  possession,  gives  a  right  to  sue,  and  no  doubt  one  having 
a  special  interest  at  the  moment  of  injury,  might  also  sustain  an  action.  Cum- 
berland Valley  Railroad  Co.  v.  Hughes 347 

A  promise,  founded  on  a  consideration  relating  to  the  wife's  personal  security, 
does  not  vest  absolutely  in  the  husband,  but  may  be  the  subject  of  an  action  in 
the  name  of  husband  and  wife.    Fuller  et  ux.  v.  Navgatuck  Railroad  Co.   .    .    .    162 

In  all  cases  where  the  cause  of  action  will  survive  to  the  wife,  she  may  join  with 
her  husband  in  a  suit  upon  it.    Ibid ■  .     .     .  ' -   .     .     162 

A  corporation  was  created  by  the  legislature,  for  the  purpose  of  constructihg  a 
railroad,  with  the  general  powers  and  privileges  usually  granted  to  corporations 
for  a  similar  purpose.  The  capital  stock  was  to  be  500,000  dollars,  with  the  ' 
privilege  of  increasing  it  to  1,000,000  dollars  ;  to  be  divided  into  shares  of  100 
dollars  each,  transferable  as  the  by-laws  should  direct ;  books  were  to  be  opened 
for  subscriptions  to  the  capital  stock ;  the  directors  of  the  company  were  au- 
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thorized  to  require  payment  of  the  sums  subscribed  to  the  capital  stock  ;  and  in 
case  any  stockholder  should  neglect  to  make  payment  accordingly,  the  directors 
were  empowered  to  sell  his  shares  at  public  auction,  and  to  apply  the  avails  to 
such  payment,  returning  the  surplus,  if  any,  to  him.  A.,  with  others,  signed  a 
writing  in  these  words  :  "  We  do  hereby  subscribe  to  the  stock  of  said  railroad, 
the  number  of  shares  annexed  to  our  names  respectively,  on  the  terms,  condi- 
tions, and  limitations  mentioned  in  the  charter ;"' paying,  at  the  same  time,  five 
dollars  on  each  «hare  subscribed.  On  a  reduction  and  apportionment  of  the 
subscriptions,  ten  shares  were  allowed  to  A.,  who  received  from  the  company  a 
certificate  thereof,  specifying  the  sum  paid  and  declaring  the  residue  to  be  paya- 
ble by  instalments,  as  they  should  be  ordered  by  the  directors.  Subsequent  in- 
stalments were  required  by  the  directors,  which  A.  refused  to  pay.  In  assump- 
sit, brought  by  the  company,  against  A.,  for  such  instalments,  it  was  held,  1 . 
That  from  the  relation  of  stockholder  and  company,  thus  created,^  a  promise  by 
the  defendant  was  implied  to  pay  the  instalments  in  question;  2.  That  the 
remedy  provided  by  the  clause  authorizing  a  sale  of  the  stock  of  delinquent 
stockholders,  was  cumulative  merely,  leaving  such  promise  in  full  force ;  3. 
That  consequently,  the  plaintiffs  were  entitled  to  recover.  Hartford  and  New 
Haven  Railroad  Co.  v.  Kennedy 1 

The  rule  that  where  a  statute  creates  an  offence  unknown  to  the  common  law,  and 
in  the  enacting  or  prohibitory  clause  points  out  the  mode  of  proceeding  under 
it,  that  mode  alone  can  be  pursued,  is  not  applicable  to  beneficial  statutes  in  civil  . 
cases.    Ibid. 1 

No  action  can  be  maintained  against  a  company  for  damage  occa.sioned  by  the 
exercise  of  powers  conferred  by  statute 36 

Statute  remedy  not  exclusive 1,124 

For  the  personal  injury  of  the  wife  the  husband  cannot  sue  alone 171 

An  action  to  recover  the  price  of  assessments  may  be  maintained  against  assignee 
of  shares 28 

A  bill  in  equity  for  an  injunction  against  a  public  nuisance  will  not  be  sustained, 
unless  it  shows  a  particular  injury  to  the  plaintiff,  distinct  from  that  which  he 
suffers  in  common  with  the  rest  of  the  public.  O'Brien  v.  Norwich  and  Worces- 
ter Railroad  Co .'..... •  .     .      20, 91 

An  information  in  the  nature  of  a  quo  warranto  against  a  corporation  calling  upon 
them  to  show  by  what  warranli  they  use  certain  franchises  alleged  to  have  been 
usulrped,  cannot  be  maintained  by  the  Attorney  General  in  behalf  of  the  people    447 

AGENCY. 

An  agent  of  an  incorporated  company  may  receive  authority  to  act  for  his  prin- 
cipals, otherwise  than  by  a  formal  resolution ;  it  may  be  collected  from  circum- 
stances.   Troy  Turnpike  and  Railroad  Co.  Tf.  M'Chesney 493 

AGREEMENT. 

Where  it  was  alleged  in  a  declaration  that  an  agreement  was  entered  into  between 
a  railroad  company  and  an  individual,  by  which  the  latter  stipulated,  that  if  the 
former  would  locate  their  road  and  terminate  it  at  a  certain  place,  and  should  re- 
quire certain  lands  in  the  vicinity  of  such  termination  for  the  purposes  of  the 
roadj  that  he  would  pay  the  damages  which  should  be  appraised  to  the  owners 
of  the  lands ;  and  the  plaintiffs  then  proceeded  to  aver  that  the  agreement  being 
so  made,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  consideration  thereof,  and  that 
the  plaintiffs  had  promised  to  perform  on  their  part,  the  defendant  promised  to 
perform  on  his  part :  It  was  held,  that  the  pronjise  of  the  individual  was  not 
binding,  inasmuch  as  by  the  agreement  no  obligation  was  incurred  on  the  part 
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of  the  company,  and  that  the  promise  of  the  company  set  forth  as  made  subse- 
quent to  the  agreement,  was  not  a  sufficient  consideration  to  sustain  the  promise 
of  the  defendant.     UHca  and  Schenectady  Eailroad  Co.  v.  Brinckerhoff  ....    481 
How  far  a  parol  agreement  respecting  land  is  binding 525 

APPRAISEMENT  OF  DAMAGES. 

A  tenant  for  life  may  alone  have  a  proceeding  to  assess  damages  done  to  her  life- 
estate,  by  the  construction  of  the  Reading  Railroad ;  or  she  may  join  with  those 
entitled  in  remainder,  and  have  the  damage  done  to  the  entire  fee  assessed.  An  • 
objection  to  a,  proceeding  ex  delicto,  on  account  of  the  omission  of  a  party, 
should  be  taken  advantage  of  by  a  plpa  in  abatement.  Eeadity  Eailroad  v. 
Boyer 353 

Where  it  is  required  by  an  act  of  assembly,  that  a  report  of  viewers  assessing 
damages  for  t|ie  taking  of  ground  for  the  construction  of  a  railroad,  shall  set 
forth  the  value  of  the  property  taken,  or  damages  done  to  the  property,  the 
amount  of  benefit  conferred,  and  the  difference  between  the  damages  done  to 
the  property  taken,  an  award  stating  that  the  viewers,  taking  into  consideration 
the  E^dvantages  and  disadvantages,  forfhd  a  gross  sum  due  to  the  owner,  but 
without  referring  to  the  advantages  to  the  owner,  is  not  sufficient.  Ohio  and 
Pennsylvania  RaUroad.Co.  v.  Wallace 375 

A  turnpike-road  was  constructed  over  the  ground  of  individuals,  who,  in  1825,  re- 
ceipted in  full  for  damages  sustained  by  its  construction.  In  1849  an  act  was 
passed  authorizing  the  'turnpike  company  to  sell  its  corporate  rights  to  a  railroad 
company,  and  the  latter  to  purchase,  for  the  purpose  of  laying  rails  thereon,  the 
same  to  be  laid  under  the  act  of  incorporation  of  the  railroad  company,  which 
provided  for  the  valuation  of  land  occupied  by  the  road,  and  of  all  damages 
which  the  owner  or  owners  shall  sustain  or  may  have  sustained  by  reason  of  its 
construction :  Held,  that  the  obligation  imposed  on  the  railroad  company  to  pay 
damages,  was  a  proper  exercise  of  legislative  authority,  when  confeiTing  on  that 
company  the  additional  privilege;  and  that  one  of  the  original  owners  of  the 
land  and  her  grantees  were  not  estopped  by  the  receipt  to  the  turnpike  company, 
from  claiming  consequential  damages  from  the  railroad  company,  by  reason  of 
the  construction  of  the  railroad,  though  the  railroad  occupied  no  more  of  their 
ground  than  was  contained  within  the  limits  of  the  turnpike-road.    Mifflin  v. 

■  Harrisburg,  Portsmouth,  Mountjoy,  and  Lancaster  Eailroad  Co.    .     .     .     ,'    .    .     .    384 

^  In  estimating  the  damages  which  the  owner  of  lands  taken  for  the  use  of  a  rail- 
road will  sustain  by  the  running  of  the  road  through  his  lands,  he  should  be 
allowed  for  the  expense  of  making  and  maintaining  only  one  half  of  the  parti- 
tion fences,  as  the  other  half  the  railroad  company  are  liable  to  make  and  main- . 
tain.     Rensselaer  and  Saratoga  Eailroad  Co.  in  re 562 

Under  the  act  of  17th  Eebrnary,  1831,  incorporating  the  Philadelphia,  German- 
town,  and  Norristown  Railroad  Company,  where  an  appeal  has  been  entered  by 
the  owner  of  land  upon  which  the  road  has  been  constructed,  from  the  repo;:t  of 
the  jury  appointed  to  estimate  the  damages,  the  court  may  ordor  an  issue  to  be 
made  up  between  the  parties,  in  an  action  of  trespass  quare  clausum  fregit.  Phil- 
adelphia, Germantown,  and  Norristoum  Eailroad  Co.  f.  Smick    .     ...     •     .     .     1 92 

Proceedings  on  the  assessment  of  damages  in  the  case  of  land  taken  by  a  railroad 
company,  under  the  authority  of  an  act  of  assembly  may  bo  removed  into  the 
supreme  court  by  certiorari.     Sckder  v.  Northern  Liberties  and  Penn  Township 

.  Eailroad  Co 220 

Where  an  act  of  assembly  directed,  that  if  the  parties  could  not  agree  upon  the 
amount  of  damages,  it  should  be  lawful  for  the  court  of  common  pleas  to  award 
a  venire,  &c,/and  on  the  report  of  the  jury  and  final  judgment  thereon,  and  on 
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the  payment  of  the  amount  of  damages  to  the  owner  of  the  land,  or,  if  he 
should  refuse  to  receive  it,  or  be  incapable,  &c.,  then,  on  payment  of  the  money 
into  court,  the  company  should  become  seized  of  the  same  estate,  &c.  as  the 
owner  had,  it  was  held  :  that  after  such  judgment  and  payment  of  money  into 
court,  &c.,  the  company  had  a  right  to  enter  upon  the  land  in  respect  to  which 
damages  were  awarded,  although  a  certiorari  had  issued  from  the  supreme  court 
to  remove  the  proceedings,  and  the  proceedings  were  there  depending ;  and  that 
they  were  not  to  be  considered  as  trespassers  ab  initio,  on  account  of  any  excess. 

Ibid 220 

In  a  proceeding  by  inquest,  to  recover  damages  for  an  injury  done  to  land  by  the 
location  and  construction  of  a  railroad  through  it,  the  plaintiflfs  title  is  a  sub- 
ject of  inquiry  before  the  jury ;  and  upon  exceptions  to  the  inquisition  in  the 
absence  of  proof  on  the  subject,  it  w'ill  be  presumed  that  it  was  rightly  decided 
by  the  jury.     York  County  v.  Wrightsville  and  York  Eailroad  Co 234 

If  a  statute  which  gives  a  remedy  to  recover  damages  be  repealed,  and  afterwards 
'  the  repealing  statute  be  repealed,  it  revives  the  remedy  under  the  original  stat- 
ute.   Ibid 234 

Under  the  15th  section  of  the  act  of  17tli  February,  1831,  incorporating  the  Phil- 
adelphia, Germantown,  and  Norristown  Railroad  Company,  if  there  be  a  report 
made  by  viewers  ascertaining  the  damages  to  the  owner  by  the  occupation  of 
land  for  the  railroad,  and  appeal  therefrom  and  verdict'  and  judgment  thereon, 
the  company  is  bound  to  pay  the  amount  fixed  by  the  verdict  and  judgment, 
before  they  can  become  seized  in  fee  of  the  land.  Levering  v.  Philadelphia,  Ger- 
mantown, and  Norristown  Bailroad  Co 239 

After  a  report  of  viewers  and  daring  the  pendency  of  the  appeal,  the  company 
have  a  qualified  right  to  enter  upon  and  use  the  land  in  the  mean  while  and  until 
the  final  result ;  but  unless  they  pay  the  amount  found  by  the  verdict  and  judg- 
ment, the  owner  may  recover  the  land  in  ejectment.    Ibid 239 

An  act  of  assembly  incorporating  a  railroad  company,  authorized  them  to  enter 
upon  the  land  of  private  persons,  for  the  purpose  of  laying  out  the  road,  and  to 
take  possession  of  so  much  as  should  be  necessary  for  constructing  the  road. 
It  also  declared  that  if  the  parties  could  not  agree  as  to  the  value  of  the  land, 
&o.,  the  court  of  common  pleas  should  appoint  twelve  persons  to  value  the 
same,  who  should  take  an  oath,  &c.,  justly  and  impartially  to  value  the  same, 
taking"  into  consideration  the  advantages  as  well  as  the  disadvantages  arising 
from  the  road,  and  who  should  make  a  report  within  a  certain  time.  By 
another  section  it  was  made  the  duty  of  the  company  to  provide  and  keep  in 
repair  a  suitable  passage  across  the  road  whenever  the  railroad  should  intersect 
a  farm.  On  a  petition  praying  the  court  to  appoint  persons  to  assess  the  dam- 
age sustained  by  the  petitioner  in  consequence  of  the  occupation  of  a  part  of  his 
land  by  the  railroad,  it  was  held,  1.  That  it  was  not  necessary  for  the  jury  to 
return  a  valuation  of  the  land  occupied,  nor  of  the  material  taken  in  the  con- 
struction of  the  road,  or  of  the  sum  allowed  for  other  injuries.  2.  That  it  was 
not  necessary  for  them  to  state  the  quantity  of  land  taken  for  the  road,  nor  to 
give  a  description  of  the  same.  3.  That  the  jury  had  no  right  to  include  any 
clqjms  for  bridges ;  and  therefore  that  the  report  was  bad  in  assessing  damages 
to  the  petitioner  for  a  bridge  for  the  use  of  the  premises.  Philadelphia,  Sfc, 
Bailroad  Co.  v.  Trinibh       245 

By  the  act  to  incorporate  the  Philadelphia,  Germantown,  and  Norristown  Railroad 
Company,  it  was  made  the  duty  of  the  company  to  construct  a  sufBcient  cause- 
way, whenever  it  should  be  necessary  to  enable  the  owner  of  land  through 
which  the  road  might  pass,  to  cross  over  or  under  the  road ;  and  it  was  de- 
clared that  they  should  be  liable  in  an  action  for  damages  to  aiiy  person  grieved. 
The  company  laid  out  their  road  over  the  land  of  the  plaintiff,  so  as  to  prevent 
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his  passing  from  one  part  of  his  farm  to  another ;  but  they  did  not  complete  the 
road.  By  a  supplement  to  the  act  of  incorporation,  they  were  authorized  to 
change  the  route  of  the  road;  and  it  was  declared  that  any  person  injured  by 
the  change  of  route,  might  apply  to  the  court  of  common  pleas  for  the  appoint- 
ment of  men  to  assess  the  damages,  &c.  Held,  that  this  supplement  repealed 
the  original  act,  so  far  as  respected  the  remedy  by  action,  and  that  the  plaintiif 
could  not  maintain  an  action  of  trespass  to  recover  damages  as  at  common  law, 
but  was  confined  to  the  remedy  given  by  the  supplement.  Knorr  t.  Philadelphia, 
Germantown,  and  Norristown  Railroad  Co 259 

In  a  proceeding  against  a  railroad  company  to  recover  damages  for  injury  done  to 
the  lands  of  an  individual,  costs  are  not  recoverable  unless  given  by  the  statute 
which  provides  the  remedy.     Herbeik  v.  Philadelphia  and  Reading  Railroad  Co.  .     ISfi 

By  the. charter  of  the  company,  the  venire  to  assess  damages  to  the  owner  of  land 
occupied  by  the  road,  was  directed  to  view  the  premises  and  estimate  the  quality 

.  and  quantity  of  the  land  so  occupied,  and  all  other  inconveniences  which  may 
be  likely  to  rgsult  to  the  owner  of  the  land :  Held,  that  that  provision  embraced 

-  probable  damages  from  fire  caused  by  the  necessary  emission  of  sparks  from  the 
engines  to  be  used  in  doing  the  business  of  the  company.  Philadelphia  and 
Beading  Railroad  Co.  v.  Yeiser 325 

An  authority  by  one  to  another  tenant  in  common  to  proceed  to  an  assessment  of 
the  damages  which  had  been  suffered  by  the  location  and  construction  of  a  rail- 
road through  their  farm,  will  not  authorize  the  latter  to  proceed  in  his  own 
name,  treating  the  farm  as  his  own.  The  title  of  the  petitioners  ought  to  be 
rightly  set  forth  in  the  petition.  Nor  will  such  irregularity  be  cured  by  the  sub- 
sequent formal  release  of  the  tenant  in  common  not  joined  im  the  proceeding. 
The  Harrisburg,  Portsmoutli,  Mountjoy,  and  Lancaster  Railroad  Co.  v.  Bvcher   .     .    178 

By  an  act  of  assembly,  passed  in  1831,  a  company  was  incorporated,  for  the  pur- 
pose of  making  a  railroad  from  Pjiiladelphia  to  the  line  of  the  State  of,  Dela^ 
ware,  with  authority  to  locate  the  road  along  the  route  of  the  Baltimore  post- 
road,  or  as  near  thereto  as  the  ground  would  admit.  The  act  also  contained  a 
provision  for  the  assessment  and  payment  of  damages  to  the  owners  of  land 
taken  for  the  purposes  of  the  road.  In  1 838,  an  act  was  passed,  which  provided, 
"  that  Prime  street,  from  Broad  street  to  Gray's  ferry  road,  in  the  county  of 
Philadelphia,  be,  and  the  same  is  hereby  laid  out  of  the  width  and  in  the  same 
direction  that  it  is  now  opened  from  Eleventh  street  to  Broad  street ;  and  it  shall 
be  the  duty  of  the  commissioners  of  the  said  county  forthwith  to  open,  or  cause 
to  be  opened,  the  street  aforesaid ;  the  damage  accruing  therefrom  to  be  assessed 
and  paid  in  the  usual  manner,  except  that  one  third  of  the  expense  arising  from 
the  increased  width  of  said  Prime  street,  shall  be  paid  by  "  the  above-mentioned 
company ;  and  the  said  company  are  hereby  authorized  to  lay  a  double  track  of 
rails  in  the  centre  of  the  said  street,  immediately  after  the  passage  of  this  act,  and 
in  no  other  street  running  parallel  therewith ;  and  the  said  company  are  hereby  re- 
quired to  grade  the  said  Prime  street  from  Broad  street  to  Gray's  ferry  road  for 
ordinary  travel  and  use."  Held,  that  it  was  not  lawful  for  the  said  company, 
under  these  acts,  to  enter  upon  private  land,  for  the  purpose  of  locating  and  lay- 
ing their  railroad,  until  Prime  street  should  first  h^ve  been  opened  by  the  county 
commissioners ;  and  that  it  was  a  proper  case  for  an  injunction.  Jarden  v.  Phil- 
adelphia, Wilmington,  and  Baltimore  Railroad  Co 200 

There  is  no  certain  rule  by  which  the  injury  done  to  a  man's  property,  by  reason 
of  the  construction  of  a  railroad  through  it,  is  to  be  measured;  it  must  be  re- 
fen-ed  to  a  jury  as  a  matter-of-fact  under  all  the  circumstances.  And  that  the 
plaintiff  o,wned  property  at  another  place,  separate  and  unconnected  with  the 
property  allowed  to  be  injured,  which  was  enhanced  in  value  by  the  road,  is 

50* 
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not  a  legitimate  subject  of  inquiry  by  the  jury.    Philadelphia  and  Beading  Bail- 

road  Co.  v.  Gilson 

Advantage  to  other  land  than  that  taken  by  a  company  no  offset  to  damage     .    .    183 
Rule  where  gravel,  clajr,  and  other  materials  distinct  from  land  is  taken  .    ...    183 

Method  of  in  Connecticut 

Commissioners,  appointed  to  asftss  damages 97 

The  true  rule  in  estimating  damages  for  taking  land,  is  a  fair  and  just  comparison 
of  the  value  of  the  whole  track  through  which  the  road  passes  before  and  after 
the  improvement  is  made 341 

See  Compensation  and  Taking  of  Land< 

ASSESSMENT  OE  DAMAGES. 
See  AprKAiSEMENT  op  Damages. 

ASSESSMENT  OF  SHARES. 
See  SuBSCKiPTioN  pob  Stock. 

BRIDGES. 

In  1798,  the  General  Assembly  of  this  State  created  a  corporation,  for  the  purpose 
of  erecting  and  maintaining  a  bridge  across  Connecticut  river  between  Enfield 
and  SufBeldj  and  granted  to  such  corporation  the  right  of  taking  certain  tolls 
from  persons  going  over  or  using  the  bridge,  for  the  term  of  one  hundred  years, 
or  until  the  cost  of  erecting  the  bridge  should  be  reimbursed ;  and  then  pro- 
vided, that  during  said  term  of  one  hundred  years,  no  person  or  persons,  should 
have  liberty  to  erect  another  bridge  anywhere  between  the  north  line  of  said 
Enfield  and  the  south  line  of  Windsor.    In  1835,  the  General  Assembly,  created 
another  corporation,  with  power  to  construct  a  railroad  from  the  cit^  of  Hai-t- 
ford,  by  the  most  direct  and  feasible  route,  to  the  northern  line  of  this  State, 
and  thence  to  Springfield.    In  the  charter  of  this  corporation,  it  was  provided, 
that  if  it  should  become  necessary  to  erect  a  bridge  across  Connecticut  river,  it 
should  be  used  exclusively  for  the  railroad  travel,  and  it  should  not  be  lawful  for 
the  corporation  to  permit  any  other  passing  thereon.    It  was  also  provided  in 
this  charter,  that  nothing  therein  contained  should  be  construed  to  prejudice  or 
impair  any  of  the  rights  then  vested  in  the  Enfield  Bridge  Company.    The 
bridge  company  have  complied  with  the  requirements  of  their  charter ;  they  are 
in  the  exercise  of  the  rights  thereby  granted,  which  have  a  pecuniary  value ;  and 
the  cost  of  erecting  the  br^c^ge  has  not  been  reimbursed.    This  bridge,  however, 
is  not  so  constructed  or  situated,  as  to  answer  the  purpose  of  a  railroad  cross- 
ing.    The  railroad  company  laid  out  the  route  of  their  road,  with  the  approba- 
tion of  the  commissioners  thereon,  across  the  Connecticut  river,  in  the  most 
direct  and  feasible  route  from  Hartford  to  the  north  line  of  the  State  and  thence 
to  Springfield,  between  the  north  line  of  Enfield  and  the  south  line  of  Windsor; 
and  were  proceeding  to  erect  a  structure  over  Connecticut  river,  at  that  place, 
for  the  purposes  of  their  railroad,  and  for  such  purposes  only,  claiming  the 
right  so  to  do,  under  the  precisions  of  their  charter,  without  making  compensa- 
tion to  the  bridge  company.    At  this  juncture,  the  bridge  company  brought  a 
bill  in  chancery  against  the  railroad  company,  praying  for  an  injunction,  or 
other  relief.    During  the  pendency  of  this  bill,  the  defendants  completed  said 
structure,  and  used  it  for  the  transportation  of  locomotives  and  cars,  with  pas- 
sengers and  freight.   The  plaintiffs  then  filed  a  supplemental  bill,  showing  these 
facts,  and  praying  the  same  relief  as  in  their  original  bill.    The  strudture  in 
question  is  built  much  in  the  manner  common  to  raUroad  bridges,  and  is  adapted 
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to  and  convenient  for  the  passing  of  locomotives  and  cars,  but  not  of  common 
vehicles  ;  though  footpassengers,  when  upon  the  railroad,  can  walk  over  it,  in 
the  daytime  ;  but  there  is  no  public  road  or  highway  thereto,  except  said  rail- 
road. The  plaintiffs  have  purchased  and  now  own  the  land  on  each  side  of  the 
river  where  this  structure  is.  This  is  above  tide  water ;  but  the  river  is  there 
navigable  for  small  flat-bottomed  steamboats,  and  other  boats  of  small  draft. 
The  erection  and  use  of  said  structure,  by  the  defendants,  will  have  a  tendency, 
in  some  degree,  to  divert  the  travel  from  the  plaintiffs'  bridge  ;  but  very  little, 
however,  if  any,  more  than  it  would,  if  it  were  placed  a  little  above  or  below 
the.protcQted  part  of  the  river.  Held,  1.  That  the  structure  of  the  defendants 
is  a  "bridge,"  and  " another  bridge,"  within  the  meaning  of  the  plaintiffs'  char- 
ter. 2.  That  the  erection  and  use  of  such  bridge,  by  the  defendants,  without 
compensation  to  the  plaintiffs,  was  a  violation  of  their  grant-;  and  if  the  charter 
of  the  defendants  purported  to  authorize  such  acts,  it  was,  so  far,  unconstitu- 
tional and  void,  as  impairing  the  obligation  of  a  contract.  3.  That  a  railroad, 
though  granted  to  a  private  company,  is  "for  public  use,"  within  the  meaning^ 
of  the  constitution ;  and  the  taking  of  pYivate  property  for  that  use,  ought  to  be 
accompanied  with  compensation.  4.  That  the  franchise  of  a  toll  bridge  com- 
pany, is  "  private  property,"  within  the  meaning  of  the  constitution ;  and  a  leg- 
islative provision,  authorizing  an  injury  to  such  franchise,  for  public  use,  upon 
compensation  made,  is  not  unconstitutional.  5.  That  the  acts  of  the  defendants, 
in  this  case,  were  not  authorized,  by  the  facts,  that  the  site  of  their  bridge  was 
above  tide  water,  and  that  they  owned  the  land  on  both  sides  of  the  river.  6. 
That  these  ^cts  could  not  be  vindicated,  on  the  ground  that  the  bridge  of  the  de- 
fendants was  exclusively  adapted  to,  and  used  for,  the  passage  of  their  engines 
and  cars.  7.  Nor  on  the  ground,  that  there  was  no  appreciable  damage  result- 
ing therefrom  to  the  plaintiffs.  8.  That  though  the  (Siurt  cannot  now  restrain 
the  defendants  from  building  the  bridge,  according  to  the  specific  prayer  of  the 
original  bill,'  yet  it  will,  under  (he  general  prayer,  pass  a  decree  in  favor  of  the 
plaintiffs,  affording  relief  adapted  to  the  whole  case.  Enfield  Toll  Bridge  Co.  v. 
Hartford  and  New  Haven  Eailroad  Co ,.....'.,.      69 

Erection  of,  over  navigable  waters      .     .    .    .■ 95 

See  Navigable  Wateks,  and  Construction  of  Tebms,  and  Highways. 

BY-LAWS. 

An  incorporated  company  has  not  the  DOwer  to  create  a  by-lawj  subjecting  to  for- 
feiture, shares  owned  by  individualmi  the  stock  of  the  company,  for  the  non- 
paymeijt  of  instalments  due  upon  such  shares,  unless  the  power  to  pass  such 
by-law  is  expressly  granted  by  the  charter  of  the  company.  Long  Island  Rail- 
road Co.  inre.  .'.... ■ 453 

Where  the  charter  of  an  incorpbrated  company  declares  that  the  election  of  direc- 
tors shall  be  conducted  in  the  manner  prescribed  in  the  by-laws  of  the  company, 
and  the  by-laws  fix  a  time  and  place  for  the  election  of  directors,  and  require 
notice  of  the  same  to  be  given,  but  omit  to  specify  the  length  of  notice,  and  the 
raiode  of  giving  it,  —  notice  must  be  given  for  the  time,  and  in  the  manner  pre- 
scribed by  the  general  statute  law,  relating  to  corporations.    Ibid. 453 

CEETIOBARI. 

On  a  certiorari  to  remove  proceedings  in  the  case  of  a  road,  no  point  can  be  made 
which  is  not  apparent  exclusively  on  the  proceedings  removed.  PJiiladdpUa 
and  I'renton  Eailroad  Co -  .     .     .    269 

CHECKS. 

When  checks  are  not  to  be  considered  as  cash  payments 490 
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Where  an  act  of  incorporation  of  a  railroad  company,  appoints  a  certain  number 
of  commissioners  to  open  books  to  receive  subscriptions  to  the  capital  stock  of 
the  corporation,  and  to  distribute  the  stock  among  the  several  subscribers  in  such 
manner  as  they  shall  deem  most  conducive  to  the  interests  of  the  coi-poration, 
making  no  provision  that  a  majority  shall  constitute  a  quorum  for  the  discharge 
of  the  duties  intrusted  to  thcra,  all  must  be  present  to  hear  and  consult  when 
they  come  to  distribute  the  stock,  although  a  majority  are  competent  to  decide. 
In  the  distribution  of  the  stock  they  act,  judicially ;  not  so  as  to  receiving  sub- 
scriptions, in  respect  to  which  they  act  only  ministerially,  and  it  is  not  necessary 
■  for  that  purpose  that  even  a  majority  should  be  present.    Groclcer  y.  Crane    .    .    484 

See  Stock. 

COMMON  CARRIERS. 

Though  in  Pennsylvania  a  common  carrier  may  limit  his  respoiisibility  by  a  gen- 
eral notice,  yet  the  terms  of  ,the  notice  must  be  clear  and  explicit,  and  the  person 
with  whom  the  carrier  deals  must  be  fully  informed  of  the  terms  and  effect  of 
the  notice :  the  limitation  is  to  be  confined  to  cases  of  special  contract,  express 
or  implied ;  and  where  the  notice  is  in  the  English  language  and  the  passenger  a 
German,  who  did  not  understand  the  English  language,  it  islncumbent  on  the 
carrier  to  prove  the  knowledge  by  the  passenger  of  the  limitation  in  ihe  notice. 
Camden  arid  Amboij  Railroad  Co.  v.  Baldauf 357 

If  tickets,  without  more,  are  evidence  of  a  special  contract,  yet  they  must  be  printed 
in  a  language  which  the  passenger  understands,  or  their  tei-ms  must  be  explained 
to  him.    Ibid 357 

Where  a  trunk  was  lost,  j,nd  no  proof  given  as  to  when  or  how  it  was  lost,  the 
legal  inference  is  that  it  was  lost  or  mislaid  in  consequence  of  tlie  negligence  or 
fraud  of  the  carrier  or  his  agent.    Ibid 357 

Where  a  trunk  of  a  passenger  contains  specie,  it  is  not  incumbent  on  him  to  inform 
the  carrier  of  its  contents,  unless  inquired  of,  notwithstanding  the  advertisement 

'  of  tlie  carrier  that  passengers  are  "  prohibited  from  taking  any  thing  as  baggage 
but  their  wearing  apparel,  which  will  be  at  the  risk  of  the  owner ; "  and  where 
the  extra  weight  of  the  passenger's  baggage,  including  the  trunk,  was  paid  for, 
and  the  agents  of  the  carrier  took  charge  of  it,  Held,  that  it  was  immaterial 
whether  the  trunk  was  to  be  viewed  as  baggage  or  freight,  and  that  the  carrier 
was  responsible  for  its  loss  through  the  negligence  or  fraud  of  its  agent.    16id.      357 

Carriers  caniiot,  even  by  a  special  agreement  with  the  owner,  discharge  themselves 
from  the  ordinary  care  incumbent  on  a  bailee  for  hire.    Per  Rogers,  J.    Ibid.    .    367 

The  plaintiff,  travelling  In  a  railroad  car,  permitted  his  hand  to  extend  outside  of 
the  window,  whereby  his  arm  was  broken  in  passing  a  bridge  :  the  carrier  is  not 
liable  for  the  injury,  if  he  gave  timely  notice  of  the  danger,  wliich  the  plaintiff 
might  have  avoided.    Laing  v.  Colder .    378 

Carriers  may  limit  their  liability  for  the  loss  of  goods  intrusted  to  them,  not  result- 
ing from  their  negligence.    Ibid 378 

Responsibility  of  carriers  of  passengers.    Ibid 378 

A  company  using  steamboats  and  railroads  for  the  transportation  of  passengers 
and  their  baggage,  are  liable,  as  common  carriers,  for  damages  happening  to 
the  baggage  of  passengers  from  a  defect  in  the  vehicles  or  machinery  used, 
although  the  company  is  not  chargeable  with  actual  negligence  or  want  of  skill, 
or  want  of  care  in  securing  the  safety  of  the  baggage :  if  injury  happens  to  it, 
nothing  will  excuse  the  company  but  inevitable  accident,  arising  from  superhu- 
man causes,  or  the  acts  of  the  enemies  of  the  country.  Camden  and  Amboy  Bail- 
road  and  Transportation  Co.  v.  Burlce    .     .    '. 399 
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The  same  rule  does  not  apply,  if  injury  happens  to  the  persons  of  the  passengers  : 
in  such  cases,  if  the  company  have  done  all  that  human  foresight  and  care  can 
do  to  insure  the  safety  of  the  passengers,  they  are  not  liable  to  respond  in  dam- 
ages.    Ibid. 399 

* 

Notice  in  the  usual  form,  "All  baggage  at  the  risk  of  the  owners,"  though  brought 
home  to  the  knowledge  of  the  passengers,  will  not  in  such  case  excuse  the  com- 
pany.   Common  carriers  cannot,  by  such  notice,  excuse  themselves  from  the  im- 
plied agreement  that  the  vessel,  coach,  or  other  vehicle  used  for  the  transporta- 
'  tion  of  goods  or  baggage,  is  snfScicnt  for  the  business  in  which  it  is  employed. 

Ibid. 399 

Where  a  merchant's  clerk  who  had  been  sent  out  on  a  tour  of  collection  for  his 
principal,  paid  his  fare  as  a  passenger  in  a  railroad  car,  and  committed  his 
trunk  which  contained  money  belonging  to  his  principal,  not  exceeding  a  reason- 
able amount  for  travelling  expenses,  to  .the  agent  of  the  proprietors  of  the  rail- 
road, and  the  tiiink  was  lost,  it  was  held  that  an  "action  would  not  lie  in  the 
name  of  the  principal  upon  the  contract  existing  between  his  agent  and  the  de- 
fendant.   Per  Curiam.     Weed  v.  Saratoga  and  Schenectady  Railroad  Co.    .     .     .    470 

A  railroad  company  who  contract  to  carry  passengers  and  their  baggage  beyond 
the  limits  of  their  own  road,  are  liable  for  losses  which  occur  on  any  part  of  the 
route,  in  i^espect  to  which  the  contract  is  made.    Per  Cowen,  J.    Ibid.     .    .    .    470 

Common  carriers,  who  carry  passengers  and  their  baggage  as  well  as  merchan- 
dise, are  answerable  under  their  common  law  liability  for  the  baggage  of  passen- 
gers left  at  their  offices  in  charge  of  their  agents,  with  the  intention  of  proceed- 
ing with  the  same  in  the  next  train  of  cars,  steamboats,  or  other- conveyances 
departing  from  the  place  where  the  baggage  is  deposited.  Camden  and  Amboy 
Eailroad  and  Transportation  Co.  v.  BelJcnap    . 496 

A  notice  of  "  all  baggage  at  the  risk  of  the  owners,"  is  no  protection  to  common 
carriers.    Ibid ; 496 

In  order  to  charge  a  common  carrier  for  the  loss  of  property,  it  is  necessary  that  it 
should  be  delivered  to  him,  or  his  agent,  for  transportation.  But  such  delivery 
may  be  either  actual  or  constru'ctiv.e.  Merriam  v.  Hartford  and  New  Haven  Sail- 
road  Co. J    ....... 13f 

If  a  common  carrier  agree,  that  property  intencjfed  for  transportation  by  him, 
'  may  be  deposited  at  a  particular  place,  without  any  express  notice  to  him,  such 
deposit  merely,  would  amount  to  constructive  notice,  and  be  a  sufficient  deliv- 
ery.   Ibid.    .    . 135 

^  Andsuch  agreement  may  he  shown,  by  proof  of  a  constant  practice  and  usage  by 
the  carrier,  to  receive  property  left  for  transportation,  at  a  particular  place,  with- 
out any  special  notice  of  such  deposit.    Ibid KS 

Where  goods  were  delivered  in  the  usual  manner,  for  transportation_,  by  a  common 
cai-rier,  on  his  private  dock,  and  in  his  exclusive  use,  for  the  purpose  of  receiv- 
ing property  to  be  transported  by  hira  ;  it  was  held,  that  such  delivery  was  a 
good  delivei-y  to  the  carrier,  to  render  him  liable  for  the  loss  of  the  goods, 
although  neither  he,  nor  his  agent,  was  otherwise  notified  of  such  delivery.  Ibid.     135 

Where  the  defence  to  an  action  against  a  common  carrier  for  the  loss  of  goods, 
was  placed  solely  on  the  ground  of  a  want  of  notice  to  him  of  delivery ;  and 
the  court  instmcted  the  jury,  that  the  delivery,  if  in  accordance  with  the  usage 
claimed  to  be  proved  by  the  plaintiff,  was  sufficient,  without  submitting  to  the 
juiy  the  question  of  fact,  whether  such  usage  influenced  the  plaintiff  in  his  con-  , 
duct;  it  was  held,  that  the  charge  was  not  exceptionable,  by  reason  of  such 
omission.    Ibid .    .    ; 135 
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A  earner  of  passengers  is  bound  to  use  the  highest  degree  o  care  tnat  a  reasona- 
ble man  would  use.     Fuller  et  ux.  y .  Naugatuck  Railroad  Co 162 

Carriers  liable  for  refusing  to  carry  freight  beyond  their  own  line 479 

In  England  the  liabilities  of  companies  are  not  limited  to  the  line  of  their  own  road  479 

Not  liable  where  there  is  not  delivery  and  acceptance,  either  actual  or  constructive  141 

In  Connecticut  a  company  has  no  power  to  contract  to  carry  beyond  its  own  road  480 

Common  carriers,  as  a  condition  of  their  grant 527 

No  privity  of  contract  necessary  in  order  to  recover  for  damage 352 

Eailroad, companies  are  common  carriers 172 

COMPENSATION. 

It  has  never  been  deemed  necessary  thq.t  the  compensation,  which  the  constitution 
requires  to  be  made  for  private  property  taken  for  public  use,  should  be  actually 
paid  before  entering  upon  or  taking  possession  of  the  property.  If  legal  pro- 
vision for  compensation  is  made,  the  spirit  of  the  constitution  is  complied  with, 
and  the  property  which  is  required  for  public  use  may  lawfully  be  entered  upon 
and  possession  thereof  taken.     Bloodgood  y .  Molmxvh  and  Hudson  Railroad  Co.  .    415 

It  seems  also  that  a  law  would  not  be  deemed  unconstitutional  which  authorized 
private  property  to  be  taken  for  public  use,  although  it  entirely  omitted  to  pro- 
vide the  mode  of  making  compensation ;  and  that  the  officers  of  government  or 
other  individuals  designated  in  the  act,  who  should  take  possession  of  property 
under  such  circumstailces,  would  iiot  be  trespassers ;  that  the  owners  would 
have  a  just  claim  for  compensation,  which  it  was  to  be  presumed  would  be 
acknowledged  by  the  legislatjire  and.paid.    Ibid.  . 415 

Acts  of  the  legislature  authorizing  railroad  companies  to  enter  upon,  take  posses- 
sion of,  and  use  the  lands  of  individuals  for  the  consti-uction  and  maintenance 
of  their  roads,  against  the  will  and  without  the  consent  of  the  owners  of  the 
lands,  are  valid  and  constitutional.    Rjid. 415 

Where  the  charteri  of  a  railroad  company  provided,  that  the  company  should  be 
holden  to  pay  all  damages  that  might  arise  to  any  person  or  persons ;  and  that 
freeholders  should  assess  just  damages  to  those  whose  real  estate  might  be  taken 
or  injured ;  it  was  held,  that.a  franchise  issuing  out  of  land  was  an  incorporeal 
hereditament,  which  might  be  treated  as  real  estate  within  the  charter,  and  an 
injury  done  to  it,  be  the  subject  of  assessment.  Enfdd  Toll  Bridge  Co.  v. 
Hartford  and  New  Haven  Railroad  Co 95 

The  provision  in  the  constitution,  that  private  property  shall  not  be  taken  for  pub- 
lic use,  without  compensation,  does  not  prohibit  the  legislature  granting  to  a 
railroad  company  the  privilege  of  laying  rails  on  the  streets  of  a  city  or  town, 
and  of  using  the  railroad  so  made.     Philadelphia  and  Trenton  Railroad  Co.    .    .269 

The  charter  of  incorporation  of  a  railroad  company  provided,  that  it  should  be 
lawful  for  the  company  to  enter  upon  and  use  all  such  real  estate  as  should  be 
necessary  for  them  ;  that  they  should  be  holden  to  pay  all  damages  that  should 
arise  to  any  person  or  persons ;  and  if  the  person  or  persons  to  whom  such 
damages  should  so  arise,  and  said  company  could  not  agree  as  to  the  amount  of 
such  damages,  three  judicious  and  disinterested  freeholders  should  be  appointed, 
by  the  superior  court,  who  should  assess  just  damages  to  the  person  or  persons 
whose  real  estate  should  be  taken  or  injured ;  that  the  railroad  should  not  be 
opened  across  the  land  of  any  person,  until  the  damages  assessed  should  have 

•  been  paid,  or  secured  to  be  paid ;  that  whenever  it  should  be  necessary  for  the 
construction  of  their  road  to  intersect  any  highway,  the  company  were  author- 
ized to  construct  it  across  or  upon  such  highway,  but  they  were  required  to 
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restore  it  to  its  former  state,  or  in  suflScient  manner  not  to  impair  its  usefulness. 
B.  owning  a  building  and  land  on  a  street  in  New  Haven,  intersected  by  said 
'railroad,  brouglit  his  action  against  the  company,  alleging  that  they  had  made  a 
large  excavation  for  the  bed  of  their  railroad  in  the  land  adjoining  the  plaintiff's, 
and  so  near  his  building  and  so  deep,  as  to  weaken  its  foundation,  and  i-ender 
it  unsafe  for  use,  and  raised  in  the  street,  opposite  to  and  near  the  front  of  said 
'building,  an  embankment  of  much  greater  height  than  the  street  was  before, 
thereby  obstructing  the  passage  to  and  from  his  building,  darkening  the  win- 
dows, obsti'ucting  the  air,  and  rendering  the  building  unfit  for  Occupation.  The 
defendants  justified  under  their  charter,  averring  that  they  paid,  before  the  doing 
of  the  acts  complained  of,  all  the  damages  caused  by  the  constmction  of  their 
road,  to  the  owners  of  real  estate  within  its  limits.  On  a  demurrer  to  the  plea, 
it  was  held,  1 .  That  the  acts  of  the  defendants  did  not  constitute  a  taking  by 
them  of  the  property  of  the  plaintiff,  within  the  meaning  of  the  constitution 
of  this  State,  or  of  the  charter  of  the  defendants.  2.  That  under  the  charter  of 
the  .defendants,  persons  whose  property  had  not  been  taken,  in  this  sense  of  the 
term,  but  who  had  sustained  incidental  or  consequential  damages,  by  the  author- 
ized works  of  the  defendants,  were  entitled  to  compensation.  3.  That  as  the 
injuries  to  the  plaintiff,  resulting  from  the  acts  complained  of,  were  of  the  latter 
description,  and  as  no  compensation  had  been  made  for  injuries  of  this  charac- 
ter, the  plaintiff  was  entitled  to  recover.  Bradley  v.  New  York  and  New  Haven 
Jtailroad  Co 145 

■JVliere  the  franchise  of  one  company  is  infringed  upon  by  the  exercise  of  the     , 
franchise  of  a  second  company,  the  former  company  is  entitled  to  cqmpensation. 
Enfield  Toll  Bridge  Co.  \.  liarlford  and  New  Haven  Railroad  Co.       .     .     .     ,    '.      69 

For  lands  taken  in  Pennsylvania  is  a  gratuity 300 

Owners  of  the  fee  of  public  streets  not  per  se  entitled  to  compensation  by  the  use 
of  the  same  for  railroad  purj)oses 291 

When  damage  may  be  caused  without  compensation     .> .   -.    154 

See  Appbaisemehx  op  Damages. 

CONDITION  PRECEDENT. 

Where  a  statute  declares  that  "A.  B.  and  C.  and  such  other  persons  as  shall  here- 
after become  stockholders  of  said  company,  are  hereby  constituted  a  body  cor- 
porate and  politic  by  the  name  of,  &c.,"  no  corporation  exists  if  there  be  no 
stock  distributed :  the  distribution  of  the  stock,  is  a  corfdition  precedent  to  the 
existence  of  the  corporation.     Crocker  and  Williams  v.  Crane      ...'...    484 

CONSIDERATION. 

Aidistribution  of  stock  by  commissioners,  not  sufficient  in  number  to  constitute  a 
legal  board,  is  coram  nonjudice  and  void ;  and  a  check,  note,  or  other  instrument, 
given  for  the  payment  of  the  first  instalment  of  stock  subscribed  for,  is  void  for 
the  want  of  consideratien.     Crocker  and  Williams  v.  Crane     .  : .    .    .    .    .    .    484 

See  Agreement  and  Conteact. 

CONSTITUTION^  LAW. 

Acts  authorizing  railroad  companies  to  take  private  property  for  the  purposes  of 
the  road,  upon  the  payment  of  a  fair  compensation,  are  constitutional.  >  Beek- 
man  v.  Saratoga  and  ScJiehectady  Railroad  Co 503 

The  mode  of  ascertaining  the  damages  of  the  owners  of  the  land  taken  for  the  . 
road,  by  commissioners  appointed  by  the  legislature  or  the  governor,  without 
power  of  appeal  to  a  jury,  is  not  repugnant  to  the  constitution.    Ibid.      .    .    .    503 


600  INDEX. 

CONSTITUTIONAL  LAW  {Continued.) 

The  provision  of  the  State  constitution  which  declares  that  the  right  of  the  trial  by 
jury  in  all  cases  in  which  it  has  heretofore  been  used  shall  remain  intiolate  for- 
ever, relates  to  the  trials  of  issues  of  fact  in  civil  and  criminal  cases  in  courts  of 
justice.    Ibid ■ 503 

The  building  of  a  bridge  across  the  Mohawk  river  at  the  city  of  Schenectady  by 
the  railroad  company,  and  the  transportation  of  passengers  across  the  river  on 
such  bridge  in  the  railroad  cars,  in  the  ordinary  course  of  business  of  conveying 
travellers  upon  the  railroad,  is  not  an  infringement  of  the  chartered  rights  of  the 
Mohawk  Bridge  Company.  Moliavik  Bridge  Co.  v.  Utica  and  Schenectady  Rail- 
road Co.  . '. 570 

Adts  of  the  legislature  authorizing  railroad  companies  to  enter  upon,  take  posses- 
sion of,  and  use  the  lands  of  individuals  for  the  construction  and  maintenance 
of  their  roads,  against  the  will  and  without  the  consent  of  the  owners  of  the 
land,  are  vajid  and  constitutional.  Bloodgood  v.  Mohawk  and  Hudson  Railroad 
Co 415 

The  sovereign  power  has  no  right  to  take  the  property  of  one  citizen  and  transfer 
it  to  another,  even  for  a  full  compensation,  where  the  public  interest  will  not  be 
promoted  thereby.    Bcehman  v.  Saratoga  and  Schenectady  Railroad  Co.      ...    503 

The  lateral  railroad  act  of  Pennsylvania  is  constitutiotial.     Harvey  v.  Lhyd     .    .    296 

There  is  nothing  in  the  constitution  to  prevent  the  grant  of  such  a  monopoly  as  a 
railroad.     Philadelphia  and  Trenton  Railroad  Co 270 

Doubtful  whether  the  legislature  has  any  power  to  authorize  the  taking  of  property 
for  private  advantage,  where  the  public  will  not  be  benefited 567 

The  respective  powers  of  Congress  and  of  State  legislatures  over  navigable 
waters  considered      ...',... 448 

Lawmakers  may  legally  omit  a  provision  for  merely  cpasec[uential  damages     .    .    395 
Power  of  courts  to  decide  upon  the  constitutionality  of  a  law    .......      66 

An  act  to  authorize  the  taking  of  private  property  unconstitutional    ....      66, 69 

See  Gkant. 


CONSTEUCTION  OF  EOAD. 

Where  a  railroad, corporation  is  authorized  by  statute  to  construct  its  road  upon  a 

particular  route,  a  mere  temporary  injury  to  a  canal  which  has  been  previously 

authorized  and  constructed,  and  which  can  be  compensated  in  damages,  is  not 

sufficient  to  justify  the  granting  of  an  injunction  to  stop  the  progress  of  the 

'     work.     Hudson  and  Delaware  Canal  Go.  t.  New  York  and  Erie  Railroad  Co.  .    .    581 

But  if  the  railroad  corporation  is  constructing  its  railway  upon  such  route  without 
authority,  and  such  construction  will  probably  injure  the  works  of  the  canaP 
company,  an  injunction  will  be  granted  to  restrain  the  construction  of  the  rail- 
way upon  the  route  of  the  canal.    Ibid 581 

It  is  no  objection  to  the  construction  of  a  railroad  on  the  route  of  a  canal,  that 
the  road  cannot  be  traversed  by  steam-engines,  after  it  is  completed,  without 
frightening  the  horses  upon  the  towing-path  of  the  canal,  so  as  fo  destroy  the 
navigation  of  such  canal.  But  if  the  railroad  company  attempts  to  use  steam-  ■■  '- 
engines  upon  the  road,  instead  of  horses,  after  the  road  is  completed,  the  remedy 
of  the  canal  company  is  to  apply  for  an  injunctioii  to  restrain  the  use  of  such 
engines.    Ibid 581 

Where  the  charter  of  a  railroad  company  requires  the  whole  line  of  the  road  to  be 
surveyed  and  located,  and  the  certificate  of  location  to  be  filed  in  the  clerk's 
office,  before  the  commencement  of  the  work,  the  corporation  is  not  authorized  to 
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change  the  route  of  its  road  after  it  has  been  once  located,  and  a  certificate  of 
such  location  made  and  filed.    Ibid 581 

If  a  railroad  corporation,  which  is  authorized  by  statute  to  seleA  a  route  for  the 
road,  and  to  construct  the  road  thereon,  cannot  construct  its  road  without  im- 
minent danger  to  the  works  of  a  canal  company  previously  constructed,  under 
a  similar  authority  from  the  It^islature,  the  railroad  company  will  be  restrained 
by  injunction  from  constructing  its  road  upon  tliat  route.    Ibid 581 

The  time  limited  for  the  completion  of  the  Harlem  Railroad,  only  applied  to  the 
road  as  originally  authorized  by  its  charter.  And  the  extension  authorized  by 
the  act  of  1832,  may  he  made  from  time  to  time  as  the  common  council  of  the 
city  shall  think  proper  to  authorize  it  to  be  done  at  any  time  during  the  existence 
of  the  charter  of  the  company.    Hamilton  v.  New  York  and  Harlem  Railroad  Co.     579 

The  plaintiff,  in  an  action  against  a  railroad  company,  for  services  performed, 
claimed,  that  S.  having  made  a  contract  with  the  defendants  to  build  their  ex- 
tension railroad,  made  another  contract  with  the  plaintiff  to  build  a  certain  por- 
tion of  that  road ;  that  the  plaintiff  built  the  road  according  to  his  contract,  but 
the  embankments  across  two  coves  on  the  route  settled  so  as  to  require  addi- 
tional work ;  and  that  the  defendants,  by  their  agents,  employed  the  plaintiff  to 
do  that  work,  which  was  the  subject  of  the  action.  In  support  of  this  claim,  the 
plaintiff,  among  other  evidence,  called  S.  as  a  witness,  to  prove  what  D.,  one  of 
the  directors  of  the  railroad  company,  and  one  of  the  committee  for  building 
the  road  had  said  and  done,  as  the  agent  of  the  company,  in  relation  to  that 
work.  From  the  testimony  of  S.  it  appeared,  that  when  the  additional  work  be- 
came necessary,  D.  inquired  of  S.  what  was  to  be  done  in  consequence  of  the 
settling  of  the  embankments ;  that  ,S.  asked  him  if  the  company  expected  him, 
S.,  to  do  the  work  at  the  coves,  where  it  had  settled ;  that  D.  replied,  that  the 
company  did  not  expect  him  to  pay  the  expense  —  they  only  wanted  to  know 
his  opinion  as  to  the  best  mode  of  doing  it.  Held,  1.  That  as  this  was  said  by 
D.  while  inquiring  as  to  the  best  mode  of  making  the  necessary  repairs,  and 
while  acting  within  the  scope  of  his  authority,  the  declarations  so  made  by  him 
were  binding  upon  the  defendants,  to  the  same  extent  as  if  they  had  been  made 
by  the  defendants  themselves,  and  consequently  were  admissible  in  evidence 
against  them.  2.  That  this  evidence  was  not  exceptionable,  because  D.  was 
only  one  of  several  agents  of  the  company ;  for  any  deficiency  in  the  proof  of 
authority  might  be  supplied  by  other  evidence ;  or  if  exceptionable  for  this 
reason,  its  admission  was  not  a  ground  of  error,  because  the  objection  was  not 
made  in  that  form  at  the  trial.    Norwich  and  Worcester  Railroad  Co.  v.  Cahill     .    106 

See  Location  of  Koad. 

CONSTRUCTION  OF  STATUTES. 

The  rules  of  construction,  applicable  to  general  legislation,  on  subjects  in  which 
the  public  at  large  are  interested,  are  essentially  different  from  those  which  are 
applicable  to  private  grants  to  individuals  of  powers  and  privileges,  conferred, 
and  to  be  exercised  with  special  reference  to  their  own  advantage,  although  in- 
volving, in  their  exercise,  incidental  benefits  to  the  community  generally ;  as 
the  former  are  to  be  expounded  largely  and  beneficially  for  the  purposes  for 
which  they  were  enacted,  while  the  latter  are  to  be  construed  strictly  as  against 
the  grantees.    Bradle^i  v.  New  York  and  New  Haven  Railroad  Co 145 

A  law  fenacted  for  the  common  good,  and  which  there  is,  ordinarily,  no  induce- 
ment to  pervert  from  that  purpose,  is  to  be  viewed  with  less  jealousy  and  dis- 
trust, than  one  enacted  to  promote  the  interests  of  particular  persons,  and  con- 
stantly presenting  motives  for  encroaching  on  the  rights  of  others.    Ibid.      .    .    145 

Where  the  charter  of  a  railroad  company  gives  to  the  corporation  "  all  powers, 
VOL.  n. — AM.  B.  CA.  51 
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privileges,  and  immunities,  wliich  are  or  may  be  necessary  to  carry  into  effect 
the  purposes  and  objects  "  of  the  charter;  it  is  the  duty  of  the  court  to  give  the 
provisions  of  ;the  charter  such  construction  as  will  give  them  full  effect ;  and 
this  can  be  done  only  by  so  treating  the  powers  of  the  company,  as  that  it  shall 
have  the  right,  in  a  constitutional  manner,  to  sequester  both  land  and  water,  to 
take  property  both  corporeal  and  incorporeal,  or  to  interfere  with  privileges 
which  may  lie  in  its  way,  for  the  necessary  completion  of  the  work  which  it  was 
empowered  to  construct.    Enfidd  Toll  Bridge  Co.  v.  Hartfard  and  New  Haven 

Sailroad  Co • 95 

In  the  construction  of  a  statute,  if  the  meaning  of  the  legislature  be  maJiifost,  the 
intention  will  be  carried  into  effect,  although  apt  words  are  not  used  in  the  act. 
Crocker  and  Williams  v.  Crane 484 

Where  a  liberal  construction  is  necessary  to  carry  into  effect  the  object  of  a  reme- 
dial statute,  although  it  be  introductory  of  a  now  law,  no  negative  ought  in  gen- 
eral to  be  implied      . 26 

CONSTEUCTION  OF  TEEMS. 

Meaning  of  "  deprived,"  and "  take "     .    .     .    ,         .    .     ,    , C{ 

Meaning  of  "  public  use " 509 

Meaning  of  "  due  process  of  law  " 507 

The  words  "  at  or  near,''  construed  to  mean  "  at  or  within  " 570 

Meaning  of  "  bridge "  and  "  another  bridge "  .    .    .    ,    i 81 

Meaning  of  "  reasonable  care  " 119,123 

CONTRACT. 

Where  work  done  under  a  special  contract,  is  not  completed  within  the  time  lim- 
ited for  its  performance,  but  is  progressed  in  after  the  day,  with  the  assent  of 
the  party  for  whom  the  work  is  done,  a  recovery  may  be  had  under  the  common 
counts  for  the  work  done  ;  but  the  plaintiff  is  confined  to  the  rate  of  compcnsar 
tion  fixed  by  the  contract,  whether  one  party  or  the  other  be  the  innocent  cause 
of  the  delay,  where  there  is  no  intimation  during  the  progress  of  the  work  of  an 
intention  to  demand  a  different  rate  of  compensation.  Merrill  and  Alderman  v. 
Ithaca  and  Oswego  Railroad  Co 421 

But  where  the  delay  is  caused  by  the  wilful  acts  or  omissions  of  the  party  for 
whom  the  work  is  done,  originating  in  a  premeditated  design  to  embarrass  and 
throw  obstacles  in  the  way  of  performance  by  the  other  party,  who  notwithstand- 
ing, proceeds  and  bestows  his  time  and  la,bor  in  attempting  the  completion  of 
'  the  job,  until  in  despair  he  finally  abandons  the  wotk,  the  rule  that  the  special 
contract  must  control  as  to  the  rate  of  compensation  no  longer  prevails,  and  the 
party  is  entitled  to  recover  under  a  quantum  meruit.    Ibid.  ........    421 

If  a  common  carrier  figree,  that  property  intended  for  transportaVion  by  him,  may 
be  deposited  at  a  particular  place,  without  any  express  notice  to  him,  such  de- 
posit merely,  ^ould  amount  to  constructive  notice,  and  be  a  suificient  delivery, 
and  such  agreement  may  be  shown,  by  proof  of  a  constant  practice  and  usage 
by  the  carrier,  to  receive  property  left  for  transportation,  at  a  particular  place, 
without  any  special  notice  of  such  deposit.  Merriani  v.  Sartford  and  New  Haven 
Sailroad  Co 135 

An  implied  contract  will  be  presumed  to  bo  made  with  the  party  in  interest ;  and 
as  the  husband  has,  legally,  no  interest  in  the  wife's  personal  security,  a  contract 
for  that  purpose,  will  be  presumed  to.  bo  made  with  her.  Fidler  et  ux.  v.  Nauga- 
tuck  Eailroad  Co 162 

An  engagement  to  pay  an  incorporated  railroad  company  a  certain  sum  to  induce 
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the  location  of  their  route  at  a  particular  place,  is  valid  and  binding,  ana  may 

he  enforced  by  action.'    Cumberland  Valley  Railroad  Co,  v.  Baab 187 

Eailroad  companies  may  limit  their  liabilities  as  common  carriers  by  special  con- 
tract    ; 480 

Validity  of,  made  before  complete  organization  of  the  company 225 

The  only  difference  between  an  express  and  an  implied  contract  is  in  the  mode  of 
proof 9 

Laws  impairing  the  obligation  of 81, 84, 98, 274 

CONTRACTOES. 

Under  the  12th  section  of  the  charter  of  the  Reading  Eailroad  Company,  the  con- 
tractors were  authorized  to  enter  and  occupy  with  temporary  dwellings,  stables, 
blacksmith  shops,  &c.,  the  lands  adjoining  the  line  of  the  road,  provided  no 
more  was  taken  than  was  necessary  for  such  purpose,  while  engaged  in  the  per- 
formance of  their  contract.    Zaudebrun  v.  Duffy 293 

May  recover  on  a  guantum  meruit  notwithstanding  the  existence  of  a  special  con- 
tract if  the  company  have  wilfully  impeded  their  work 423 

CONTRIBUTION. 
See  Tences. 

COEPORATIONS. 

The  act  to  incorporate  the  Utica  and  Schenectady  Railroad  Company  did  not 
create  a  corporation,  eo  instanti  it  became  a  law ;  it  only  constituted  such  persons 
as  should  become  stockholders,  in  the  manner  prescribed  in  the  act,  a  body  cor- 
porate. And,  in  the  event  of  an  excess  of  subscriptions  to  the  stock,  there 
could  be  neither  stockholders  nor  a  corporation  until  the  commissioners  had  ap- 
portioned the  stock  among  the  subscribers.     Walker  v.  Devereaux  et  al.    .    .    .    529 

Where  a  statute  declares  that  "  A.  B.'and  C.  and  such  other  perso]^  as  shall  here- 
after become  stockholders  of  said  company,  are  hereby  constituted  a  body  cor- 
porate and  politic  by  the  name  of,  &c.,"  no  corporation  exists  if  there  be  no 
stock  distributed :  the  distribution  of  the  stock,  is  a  condition  precedent  to  the 
existence  of  the  corporation.     Crocker  and  Williams  v.  Crane 484 

May  exercise  the  power  necessary  for  the  pui-poses  of  their  creation 62 

See  Public  Companibs. 

DAMAGES.  . 

In  an  action  for  injuries  from  negligence,  damages  not  immediately  resulting  from- 
the  injury,  cannot  be  proved  unless  specially  laid.     Laing  v.  Colder  et  al.  .     .     .    378 

The  owner  of  a  car,  which  was  placed  upon  a  railroad  in  pursuance  of  a  license  or 
clearance  obtained  from  the  company  by  another  in  his  own  name,  which  other 
furnished  the  loading  and  paid  the  tolls  for  the  car  and  the  loading,  may  recover 
damages  in  an  action  against  the  company  for  injury  sustained  by  the  car  while 
in  the  custody  of  that  other  under  that  clearance,  in  consequence  of  the  insuffi- 
ciency and  bad  condition  of  the  road 347 

No  damages  for  fire  occasioned  by  sparks  from  engine 30 

Corporation  liable  for  interfering  with  the  vested  rights"  of  a  ferry  company      .    .      89 

Corporations  liable  for  incidental  damage 158 

Damnum  absque  injuria 333 

See  Compensation  and  Appbaisement  of  Damages. 
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See  Common  Cakeiees. 

DIEECTOBS. 

Admissions  of,  how  far  binding  upon  a  company 106 

See  Opficees. 

ELECTION  OF  OrFICERS. 

At  an  election  of  directors,  the  right  of  an  individual  to  vote,  must  be  determined 
by  the  transfer  book  of  the  company;  the  inspectors  cannot  look  beyond  it. 
Long  Island  Railroad  Co.  in  re 453 

Where  votes,  rejected  by  inspectors  at  an  election  of  dircqtors,  if  received,  would 
have  elected  a  certain  ticket,  are  adjudged  to  have  been  erroneously  rejected,  the 
only  remedy  is  to  set  aside  the  election  ;  the  court  have  not  the  power  to  declare 
the  ticket  successful,  for  which  the  votes  vifould  have  been  cast,  had  they  been 
received.    Ibid 453 

Where  the  charter  of  an  incorporated  company  declares  that  the  election  of  di- 
rectors shall  be  conducted  in  the  manner  prescribed  in  the  by-laws  of  the  com- 
pany, and  the  by-laws  fix.  a  time  and  place  for  the  election  of  directors,  and 
require  notice  of  the  same  to  be  given,  but  omit  to  specify  the  length  of  the  no- 
tice, and  themode  of  giving  it,  — notice  must  be  given  for  the  time  and  in  the 
manner  prescribed  by  the  general  statute  law,  relating  to  corporations.  Long 
Island  Railroad  Co.  in  re 453 

An  election  of  directors  of  an  incorporated  company  will  not  be  set  aside  on  a 
summaiy  application  to  the  supreme  court  for  that  purpose,  on  the  ground  that 
the  inspectors  were  not  sworn  in  the  form  prescribed  by  the  statute ;  and  it 
seems  that  the  election  would  not  be  set  aside  upon  such  application,  although 
no  oath  whatever  was  administered  to  the  inspectors,  if  no  objection  was  inter- 
posed at  the  time  of  the  election  —  it  is  enough  that  they  were  duly  appointed 
and  entered  on  the  discharge  of  the  duties  of  their  office.  They  are  inspectors 
de  facto.    Mohawk  and  Hudson  Railroad  Co.  in  re 460 

Where  on  the  tj^nsfer  books  of  an  incorporated  company  stood  the  name  of  Sam- 
uel Jaudon,  with  the  addition  of  cashier  thereto  subjoined,  as  the  owner  of  900 
shares ;  it  was  held,  that  such  shares  could  be  voted  upon  only  by  Jaudon  or  by 
his  attorney  duly  authorized  by  him  for  that  purpose ;  that  a  proxy  from  Joseph 
Cowperthwaite' would  not  confer  such  authority,  although  accompanied  with 
proof  that  he  was  tlie  successor  of  Jaudon  as  cashier  of  the  United  States  Bank, 
and  had  authority  to  act  and  vote  in  his  place  in  reference  to  all  stocks  standing 
in  his  name  as  cashier  :  the  court  holding  tliat  though  it  should  be  admitted  that 
the  word  cashier  indicated  that  the  stock  was  held  in  trust,  still  none  other  than 
the  trustee  in  whose  name  the  stock  stands,  or  a  person  duly  authorized  by  him, 
is  entitled  to  vote.    Ilnd 460 

It  seems  that  on  application  of  this  kind,  proof  of  authority  to  execute  a  proxy,  to 
vote  at  an  election,  not  exhibited  to  the  inspectors,  will  not  be  received  by  this 
court  to  establish  the  allegation  of  an  erroneous  rejection  of  votes.    Ibid.      .    .    460 

Inspectors  of  an  election  of  directors  are  not  bound  to  close  the  polls  at  the  end  of 
an  hour,  although  by  the  resolution  of  the  board  from  which  they  derive  their 
authority,  the  election  is  limited  to  one  hour ;  they  may  exercise  a  reasonable 
discretion  in  the  matter.    Ibid 460 

No  one  but  a  party,  named  as  aggrieved,  in  the  notice  of  application  to  set  aside 
the  election,  is  entitled  to  be  heard ;  a  notice  given  by  one  as  attorney  for  A.  B. 
and  others  entitles  no  one  but  A.  B.  to  be  heard.    Ibid 460 

EMINENT  DOMAIN. 

The  eminent  domain  remains,  in  the  government,  or  in  the  aggregate  body  of  the 
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people  in  their  sovereign  capacity,  and  they  can  resume  the  possession  of  private 
property,  not  only  where  the  safety,  but  also  where  the  interest  or  even  the  con- 
venience of  the  State  is  concerned ;  as  where  the  land  is  wanted  for  a  road,  canal, 
or  other  public  improvement.    Beehnan  v.  Saratoga  and  Schenectady  Railroad  Co.     503 

The  only  restriction  upon  the  power  of  the  people  to  resume  the  possession  of 
property  for  the  purpose  of  an  internal  improvement,  in  which  the  public,  or  the 
inhabitants  of  any  particular  section  of  the  State,  as  citizens  merely,  have  an  in- 
terest, is  that  the  property  cannot  be  taken  for  such  public  use  without  just  com- 
pensation to  the  owner,  and  in  the  mode  prescribed  by  law.    Ibid. 503 

It  belongs  to  the  legislature  to  determine  whether  the  benefit  to  the  public  from 
such  improvement  is  of  sufficient  importance  to  justify  their  exercise  of  the  right 
of  eminent  domain,  in  thus  interfering  with  the  private  rights  of  individuals. 
Ibid.    .  ■ 503 

In  cases  of  public  improvements,  fi-ora  which  a  benefit  would  result  to  the  public, 
this  right  of  eminent  domain  may  be  exercised  either  directly  by  the  agents  of 
the  govemmentj  or  through  the  medium  of  corporate  bodies,  or  by  means  of 
individual  enterprise.    Ibid. 503 

Eailroads  are  public  improvements,  from  which  the  public  derive  a  benefit ;  and 
the  legislature  can  appropriate  the  private  property  of  an  individual  for  the  pur- 
pose of  such  improvements,  or  may  authorize  an  individual  or  a  corpoi-ation  thus 
to  appropriate  it  upon  paying  a  just  compensation  to  the  owner  for  the  same. 
Ibid. 503 

The  privilege  of  making  a  railroad  and  taking  tolls  thereon,  when  granted  to  an 
individual  or  a  company,  is  a  franchise.  Thepublic  have  an  interest  in  the  use 
of  the  road,  and  the  owners  of  the  franchise  are  liable  to  respond  in  damages,  if 
they  refijse  to  transport  an  individual  or  his  property  upon  such  road;  without 
any  reasonable  excuse,  upon  being  paid  the  usual  rate  of  fare.    Ibid.    ....    503 

The  legislature  may  regulate  the  use  of  the  franchise  and  limit  the  amount  of  tlie 
tolls,  unless  they  have  deprived  themselves  of  that  power  by  a  legislative  con-, 
tract  with  the  owners  of  the  road.    Ibid. 503 

The  sovereign  power  has  no  right  to  take  the  property  of  one  citizen  and  transfer 
it  to  anothei',  even  for  a  full  compensation,  where  the  public  interest  will  not  be 
promoted  thereby.    Ibid. ' 503 

An  act  of  the  legislature  making  such  transfer  would  be  a  violation  of  the  contract 
by  which  the  land  was  granted  by  the  government,  and  repugnant  to  the  consti- 
tution of  the  United  States.    Ibid. 503 

It  is  now  established,  by  the  uniform  current  of  decisions,  that  the  property  of  in- 
dividuals, taken  by  railroad  companies,  and  similar  corporations,  under  their 
charters,  is,  from  the  public  benefits  resulting  therefrom,  to  be  deemed  to  be 
taken  for  public  use,  within  the  constitutional  provision  upon  that  subject. 
Bradley  v.  New  York  and  Nev}  Haven  Sailroad  Co. 145 

A  railroad  company,  though  it  derives  its  powers  froin  the  State,  does  not  act  in 
behalf  of  the  State,  or  as  its  instrument  or  agent,  but  under  a  special  gra,nt,  ac- 
quired for  a  valuable  consideration,  for  the  promotion  of  its  own  direct  and 
private  advantage.    Ibid. 145 

The  franchise  of  a  toll  bridge  company,  (aside  from  any  special  legislation  re- 
garding it,)  is  subject  to  the  same  legislative  control,  for  public  use,  as  any  other 
species  of  property.  Enfield  Toll  Bridge  Co.  v.  Hartford  and  New  Haven  Bail- 
rood  Co .,    . 95 

The  19th  section  of  the  charter  of  the  Hartford  and  Springfield  Railroad  Company,    • 
which  provides,  that  nothing  therein  contained  shall  be  construed  to  prejudice  or 
impair  any  of  the  rights  now  vested  in  the  Enfield  Bridge  Company,  was  not 
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intended  to  protect  tlmt  company  from  the  legislative  power  of  eminent  domain 
witli  respect  to  its  francliiso,  but  to  declare,  tliat  notwitlistanding  the  privilege 
of  constructing  a  railroad  from  Hartford  to  Springfield  in  the  most  direct  and 
feasible  route,  granted  by  such  charter,  tlio  franchise  of  the  Enfield  Bridge  Com- 
pany should  remain  as  inviolate  as  the  property  of  other  citizens  of  the  State ; 
that  is,  if  taken  or  injured,  compensation  should  be  made.    Ibid 95 

Power  to  take  land  by  companies  incorporated  for  mining  purposes,  and  not  to 
carry  for  the  pubUc 200,301,316 

Consequential  injury  without  compensation 154 

Private  property  can  only  be  taken  by  the  authority  of  the  legislature,  and  not  then 
without  compensation 211 

Taxation  of  citizens  to  pay  municipal  subscriptions  for  stock  is  not  taking  private 
property  for  public  use,  without  compensation 61 

A  franchise  may  be  taken  in  the  exercise  of  the  power  of 86 

Distinction  between  Taxation  and  Eminent  Domain C5 

See  CoNSTiTOTioNAL  Law. 


EVIDENCE. 

Aparty  who  has  performed  labor  for  another,  cannot,  in  an  action  to  recover  for 
such  work,  produce  in  evidence  check-rolls,  or  accounts  of  the  number  of  days' 
work  performed  by  those  in  his  employment,  for  the  purpose  of  fixing  the 
amount  of  labor  done,  without  verifying  the  same  by  the  oath  of  the  agent  who 
made  the  entries,  or  kept  the  accounts,  if  such  agent  be  living.  Merrill  and  Al- 
derman V,  Ithaca  and  Oswego  Bflilroad  Co 421 

If  the  agent  be  dead  at  the  time  of  the  trial,  original  entries  made  by  him  in  the 
usual  course  of  business  may  bo  produced  in  evidence ;  but  the  mere  fact  that 
ho  is  absent  from  the  Sfate,  so  as  to  be  beyond  the  reach  of  the  process  of  the 
court,  will  not  entitle  the  party  to  give  such  entries  in  evidence.    lUd.    .    .    .    421 

When  original  entries  are  produced,  and  the  person  who  made  them,  or  saw  them 
made  by  another,  knowing  them  at  the  time  to  be  true,  testified  that  ho  made  the 
entries  or  saw  them  made,  and  that  tie  believes  them  to  be  true,  although,  at  the 
time  of  his  testifying,  he  has  no  recollection  of  the  facts  set  forth  in  the  entries, 
Bueh  evidence  is  admissible  and  primd  facie  sufficient  to  establish  the  facts  evi- 
denced by  the  entries.  Such  proof,  however,  it  seems,  will  not  be  received, 
where  only  a  copy  of  the  original  entries  is  produced.    Ibid 421 

Charges  for  services  done  or  property  delivered  under  the  supposed  existence  of  a 
special  contract,  but  which  afterwards  become  matter  of  account  by  operation  of 
law  in  consequence  of  a  rescission  of  the  contract,  cannot  be  proved  by  the 
party's  book  j  there  must  be  a  right  to  charge  when  the  service  is  done  or  the 
goods  delivered,    lUd 421 

When  and  under  what  circumstances  original  entries  or  memoranda  may  be  re- 
ceived in  evidence,  considered ;  and  many  cases  on  the  subject  collected  and 
commented  upon.    Ibid 421 

In  an  action  by  such  land-owner  against  the  company  for  injury  to  his  woods  and 
fences,  caused  by  sparks  from  tlie  company's  engines,  the  record  of  the  venire 
and  the  proceedings  thereupon,  with  proof  of  the  payment  of  the  damages 
thereby  assessed  to  the  owner  of  the  land,  is  evidence ;  and  that  whether  dam- 
ages were  assessed  on  the  venire  for  the  inconveniences  likely  to  result  from  the 
sparks,  or  not.    Philadelphia  and  Reading  Bailroad  Co,  v.  Ydser 325 

If  the  land-owner  had  claimed  and  obtained  damages  for  the  occupation  by  the 
company  of  a  certain  breadth  of  his  land,  and  then  ran  his  fence  inside  of  that 
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space,  evidence  of  the  fact  .ought  to  have  been  received  as  bearing  upon  the 
question  of  negligence.    Ibid 325 

The  firing  of  one's  woods  several  tfmes  by  sparks  from  the  engines  of  the  com- 
pany, is  not  in  itself  evidence  from  which  negligence  in  managing  the  iires  of 
the  engines  can  be  inferred ;  and  it  is  error  so  to  leave  it  to  the  jury.    Ibid.  .    .    325 

The  docket  entry,  upon  proof  of  the  loss  of  the  other  part  of  the  record,  is  com- 
petent evidence  ;  and  parol  proof  may  be  given  of  the  contents  of  that  pan  of 
the  record  which  is  lost.     Harvey  v.  Thomas 196 

Tinder  the  late  statute  of  Connecticut  regarding  the  competency  of  witnesses,  the 
wife  of  a  party  is  a  competent  witness  -  in  his  behalf.  Merriam  v.  Hartford  and 
New  Haven  Railroad  Co 136 

Though  by  the  general  rule,  a  witness  cannot  be  supported,  by  evidence  of  his 
general  character  as  to  truth,  except  after  a  general  impeachment  of  it;  yet 
where  the  witness  is  in  the  situation  of  a  stranger,  such  evidence  is  admissible, 
without  such  previous  impeachment.   Ibid.  .    .  ' 136 

Where  the  plaintiffs,  on  the  trial  of  the  action  above  stated,  offered  a  witness  to 
prove,  that  the  wife  gave  money  to  him  to  buy  a  ticket  for  her  passage  in  the 
cars  to  P. ;  that  such  a  ticket  was  accordingly  procured  for  and  received  by  her ; 
and  that  she  thereupon  took  her  seat  in  the  cars,  to  be  conveyed  to  P. ;  this  evi- 
dence was  objected  to,  because  it  went  to  prove,  that  the  contract  was  made 
with  the  husband,  on  the  ground,  that  the  money  paid  for  the  ticket  must  be 
presumed  to  have  been  his ;  but  as  she  might  have  separate  property,  and  the 
money  might  have  belonged  to  either  of  them,  it  was  held,  that  the  evidence 
was  admissible,  as  conducing  to  prove  the  contract  laid,  its  sufBciency  being  out 
of  the  question.    Fuller  et  ux.  f.  Naugatuck  Railroad  Co. 162 

Where  the  plaintiffs,  on  the  trial  of  such  action,  claimed,  that  the  injury  alleged, 
resulted  from  the  cars  not  stopping,  at  the  station  in  question,  a  reasonable  time 
for  the  passengers  to  leave ;  which  was  controverted  by  the  defendants ;  and  the 
plaintiffs  offered  evidence  to  show  the  usual  and  customary  period  of  tlie  car's 
stopping  at  that  place ;  it  was  held,  that  such  evidence  was  admissible.    Ibid.  .    162 

Whether  there  was  negligence,  or  want  of  care,  in  whatever  degree,  in  either  of 
the  parties,  is  a  question  of  fact,  to  be  determined  by  the  jury  ;  and  whether  the 
circumstances  attending  the  transaction,  constitute  such  negligence  or  want  of 
care,  will  not,  though  admitted,  be  decided  by  the  court,  as  matter  of  law,  but 
will  be  left  to  the  jury,  as  evidence,  for  them  to  pass  upon.  Beers  v.  Eousatonic 
Railroad  Co 114 

This  is  especially  true  where  the  circumstances  in  question  are  but  a  part  of  the 
evidence  in  the  cause.    Ibid 114 

Where  certain  declarations,  offered  in  evidence  by  the  plaintiff,  in  support  of  a  sin- 
gle issue,  were  admitted,  and  that  issue,  notwithstanding,  was  found  in  favor  of 
the  defendants ;  it  was  held,  that  as  the  evidence  had  done  the  defendants  no 
harm,  they  were  not  entitled  to  a  new  trial,  by  reason  of  its  admission.  Nor- 
tvich  and  Worcester  Railroad  Co.  v.  Cahill 106 

So  where  the  defendants,  after  the  proof  of  such  declarations,  asked  for  a  post- 
ponement of  the  trial,  to  procure  the  testimony  of  a  witness  to  rebut  those  dec- 
larations, which  was  refused ;  it  was  held,  that  as  the  defendants  had  not  been 
injured  by  the  absence  of  the  witness,  they  were  not  entitled  to  a  new  trial,  on 
account  of  such  refusal.    lUd. 106 

The  plaintiff,  in  an  action  against  a  raih:oad  company,  for  services  performed, 
claimed,  that  S.  having  made  a  contract  with  the  defendants  to  build  their  ex- 
tension railroad,  made  another  contract  with  the  plaintiff  to  build  a  certain  por- 
tion of  that  road ;  that  the  plaintiff  built  the  road  according  to  his  contract,  but 
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the  embankments  across  two  coves  on  the  route  settled  so  as  to  require  addi- 
tional work;  and  that  the  defendants,  by  their  agents,  employed  the  plaintiff  to 
do  that  work/ which  was  the  subject  of  the.  action.  In  support  of  this  claim, 
the  plaintiff,  among  other  evidence,  called  S.  as  a  witness,  to  prove  what  D., . 
one  of  the  directors  of  the  railroad  company,  and  one  of  the  committee  for  build 
ing  the  road  had  said  and  done,  as  the  agent  of  the  company,  in  relation  to  that 
work.  Erom  the  testimony  of  S.  it  appeared,  tliat  when  the  additional  work  be- 
came necessary,  T).  inquired  of  S.  what  was  to  be  done  in  consequence  of  the 
settling  of  the  embankments ;  that  S.  asked  him  if  the  company  expected  him, 
S.,  to  do  the  work  at  the  coves,  where  it  had  settled ;  that  D.  replied,  that  the 
company  did  not  expect  him  to  pay  the  expense  —  they  only  wanted  to  know 
his  opinion  as  to  the  best  mode  of  doing  it.  Held,  1.  That  as  this  was  said  by 
D.  while  inquiring  as  to  the  best  mode  of  making  the  necessary  repairs,  and 
while  acting  within  the  scope  of  his  authority,  the  declarations  so  made  by  him 
were  binding  upon  the  defendants,  to  the  same  extent  as  if  they  had  been  made 
by  the  defendants  themselves,  and  consequently  were  admissible  in  evidence 
against  them.  2.  That  this  evidence  was  not  exceptionable,  because  D.  wag 
only  one  of  several  agents  of  the  company ;  for  any  deficiency  in  the  proof  of 
authority  might  be  supplied  by  other  evidence;  or  if  exceptionable  for  this 
reason,  its  admission  was  not  a  ground  of  error,  because  the  objection  was  not 
made  in  that  form  at  the  trial.    Ibid 106 

Evidence  of  the  enhancenient  of  the  value  of  petitioner's  laud  by  proposed  road, 
inadmissible.    Harvey  y.  Zloyd .    296 

FENCES. 

A  railroad  company  is  interested  in  the  keeping  up  of  the  partition  fences  which 
separate  the  lands  taken  for  the  use  of  their  railway  from  the  adjoining  lands ; 
and  where  there  is  no  spScial  provision  on  the  subject Jn  their  act  of  incorpora- 
tion, the  company  is  bound  to  make  and  support  one  half  of  the  partition  fences. 
Rensselaer  and  Saratoga  Railroad  Co.  in  re 562 

In  estimating  the  damages  which  the  owner  of  lands  taken  for  the  use  of  a  rail- 
road will  sustain  by  the  running  of  the  road  through  his  lands,  he  should  be  al- 
lowed for  the  expense  of  making  and  maintaining  only  one  half  of  the  partition 
fences,  as  the  other,  half  the  railroad  company  are  liable  to  make  and  maintain. 
Ibid. 562 

FIRES. 

Where  a  company  was  incorporated  by  the  legislature,  with  power  to  construct  a 
railroad,  and  to  hold  lands,  engines,  cars,  and  other  things  necessai-y  for  its  use ; 
and  wiiile  a  locomotive  belonging  to  this  company,  drawing  a  train  of  cars,  was 
passing  on  the  rajiroad,  some  sparks  from  the  smoke-pipe  passed  directly  there- 
from to  the  roof  of  a  building  of  the  plaintiff,  standing  eighteen  inches  from  the 
side,  and  twenty-six  feet  from  the  middle,  of  the  road,  whereby  the  building, 
without  any  negligence,  but  with  the  exercise  of  due  care  and  skill  on  the  part 
of  the  company,  was  set  on  fire  and  consumed ;  in  an  action  on  the  case  against  „ 
the  company  for  this  injury,  it  was  held,  that  the  defendants  were  not  liable. 
Burroughs  v.  The  Bousaionic  Railroad  Co 31) 

By  the  charter  of  the  company,  the  venire  to  assess  damages  to  the  owner  of  land 
occupied  by  the  road,  was  directed  to  view  the  premises  and  estimate  the  quality 
and  quantity  of  the  land  so  occupied,  and  all  other  inconveniences  which  may 
be  likely  to  result  to  the  owner  of  the  land :  Held,  that  that  provision  embraced, 
probable  damages  from  fire  caused  by  the  necessary  emission  of  sparks  from  the 
engines  to  be  used  in  doing  the  business  of  the  company.  Philadelphia  and 
Reading  Railroad  Co.  v.  Yeiser 326 

In  an  action  by  such  land-owner  against  the  company  for  injury  to  his  woods  and 
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fences,  caused  by  sparks  from  the  company's  engines,  the  record  of  the  venire 
and  the  proceedings  thereupon,  with  proof  of  the  payment  of  the  damages 
thereby  assessed  to  the  owner  of  the  land,  is  evidence ;  and  that  whether  dam- 
•  ages  were  assessed  on  the  venire  for  the  inconveniences  likely  to  result  from 
sparks,  or  not.     Ibid * 326 

The  firing  of  one's  woods  several  times  by  sparks  from  the  engines  of  the  com- 
pany, is  not  in  itself  evidence  from  which  negligence  in  managing  the  fires  of 
tlie  engines  can  be  infA-ed  :  and  it  is  error  so  to  leave  it  to  the  jury.    Ibid.  .    .    325 

FORFEITURE  OF  STOCK. 

An  incorporated  company  has  not  the  power  to  create  a  by-law,  subjecting  to  for- 
feiture, shares  owned  by  individuals  in  the  stock  of  the  company,  for  the  non- 
payment of  instalments  due  upon-  such  shares,  unless  the  power  to  pass  such  by- 
law is  expressly  granted  by  the  charter  of  the  company.  Long  Island  Railroad 
Co.  in  re 453 

FRANCHISE. 

The  franchise  of  the  Enfiel^  Toll  Bridge  Company,  (aside  from  any  special  legis- 
lation regarding  it,)  is  subject  to  the  same  legislative  control,  for  public  use,  as 
any  other  species  of  property.  Enjidd  Toll  Bridge  Co.  v.  Hartford  and  Nem 
Haven  Eailroad  Co 95 

Where  a  corporation  created  by  the  legislature  of  this  State,  was  authorized  to 
erect  a  bridge  across  Connecticut  riVer  from  Enfield  to  SufBeld,  and  to  collect 
certain  tolls ;  and  in  the  charter  of  incorporation,  it  was  provided,  that  "  no  per- 
son or  persons  shall  have  liberty  to  erect  another  bridge  anywhere  between  the 
north  line  of  Enfield  and  the  south  line  of  "Windsor ; "  it  was  held,  that  this 
was  not  a  covenant  distinct  from  the  franchise,  but  identical  with  it,  and  subject 
to  the  same  laws.     Ibid 95 

Where  the  charter  of  a  railroad  company  gives  to  the  corporation  "  all  powers, 
privileges,  and  Immunities,  which  are  or  may  be  necessary  to  carry  into  effect 
the  purposes  and  objects  "  of  the  charter;  it  is  the  duty  of  the  court  to  give  the 
provisions  of  the  charter  such  ^istruction  as  will  give  them  full  effect ;  and 
this  can  be  done  only  by  so  treating  the  powers  of  the  company,  as  that  it  shall 
have  the  right,  in  a  constitutional  manner,  to  sequester  both  land  and  water,  to 
take  property  both  corporeal  and  incorporeal,  or  to  interfere  with  privileges 
which  may  lie  in  its  way,  for  the  necessary  completion  of  the  work  which  it  was 
empowered  to  construct.     Ibid 95 

Where  the  charter  of  a  railroad  company  provided,  that  the  company  should  be 
holden  to  pay  all  damages  that  might  arise  to  any  person  or  persons ;  and  that 
freeholders  should  assess  just  damages  to  those  whose  real  estate  might  be  taken 
or  injured ;  it  was  held,  that  a  franchise  issuing  out  of  land  was  an  incorporeal 
hereditament,  which  might  be  treated  as  real  estate  within  the  charter,  and  an 
injury  done  to  it,  be  the  subject  of  assessment.    Ibid 95 

The  19th  section  of  the  charter  of  the  Hartford  and  Springfield  Railroad  Com- 
pany, which  provides,  that  nothing  therein  contained  shall  be  construed  to  preju- 
dice or  impair  any  of  the  rights  now  vested  in  the  Enfield  Bridge  Company, 
was  not  intended  to  protect  that  company  from  the  legislative  power  of  eminent 
domain  with  respect  to  its  franchise,  but  to  declare,  that  notwithstanding  the 
privilege  of  constructing  a  railroad  from  Hartford  to  Springfield  in  the  most 
direct  and  feasible  route,  granted  by  such  charter,  the  franchise  of  the  Enfield 
Bridge  Company  should  remain  as  inviolate  as  the  property  of  other  citizens  of 
the  State;  that  is,  if  taken  or  injured,  compensation  should  be  made.  [Two 
judges  dissenting.]   Ibid 95   ' 

In  1798,  the  General  Assembly  of  this  State  created  a  corporation,  for  the  purpose 
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of  ferecting  and  maintaining  a  bridge  across  Connecticut  river  between  Enfield 
and  Suffield,  and  granted  to  snch  corporation  the  rigbt  of  taking  certain  tolls 
from  persons  going  over  or  using  the  bridge,  for  the  term  of  one  hundred  years, 
or  until  the  cost  of  erecting  the  bridge  should  be  reimbursed ;  and  then  provided, 
that  during  said  term  of  one  hundred  years,  no  person  or  persons,  should  have 
liberty  to  erect  another  bridge  anywhere  between  the  north  line  of  said  Enfield 
and  the  south  line  of  Windsor.  In  1835,  the  General  Assembly  created  another 
corporation,  with  power  to  construct  a  railroad  from  t%  city  of  Hartforf,  by  the 
most  direct  and  feasible  route,  to  the  northern  line  of  this  State,  and  thence  to 
Springfield.  In  the  charter  of  this  corporation,  it  was  provided,  that  if  it  should 
become  necessary  to  erect  a  bridge  across  Connecticut  river,  it  should  be  used 
exclusively  for  the  railroad  travel,  and  it  should  not  be  lawful  for  the  corpora- 
tion to  permit  any  other  passing  thereon.  It  was  also  provided  in  this  charter, 
that  notliing  therein  contained  should  be  construed  to  prejudice  or  impair  any  of 
the  rights  then  vested  in  the  Enfield  Bridge  Company.  The  bridge  company 
have  complied  with  the  requirements  of  their  charter ;  they  are  in  the  exercise 
of  the  rights  thereby  granted,  which  have  a  pecuniary  value ;  and  the  cost  of 
erecting  the  bridge  has  not  been  reimbursed.  This  bridge,  however,  is  not  so 
constructed  or  situated,  as  to  answer  the  purpose  of  a  railroad  crossing.  The 
.  railroad  company  laid  out  the  route  of  their  road,  with  the  approbation  of  the 
commissioners  thereon,  across  the  Connecticut  river,  in  the  most  direct  and  fea- 
sible route  from  Hartford  to  the  north  line  of  the  State  and  thence  to  Springfield, 
betweeii  the  north  line  of  Enfield  and  the  south  line  of  Windsor;  and  were  pro- 
ceeding to  erect  a  structure  over  Connecticut  river,  at  that  place,  for  the  purposes 
of  their  railroad,  and  for  such  pui-poses  only,  claiming  the  right  so  to  do,  under 
the  provisions  of  their  charter,  without  making  compensation  to  the  bridge  com- 
pany. At  this  juncture  the  bridge  company  brought  a  bill  in  chancery  against 
the  railroad  company,  praying  for  an  injunction,  or  other  relief.  During  the 
pendency  of  this  bill,  the  defendants  completed  said  structure,  and  used  it  for  the 
transportation  of  locomotives  and  cars,  with  passengers  and  freight.  The  plain- 
tiffs then  filed  a  supplemental  bill,  showing  these  facts,  and  praying  the  same 
relief  as  in  their  original  bill.  The  stmctijtg  in  question  is  built  much  in  the 
manner  common  to  railroad  bridges,  and  i^'l^pt^'^  t"  ^'^'i  convenient  for  the 
passing  of  locomotives  and  cars,  but  not  of  common  vehicles ;  though  foot-pas- 
sengers, when  upon  the  railroad,  can  walk  over  it,  in  the  daytime ;  but  there  is 
no  public  road  or  highway  thereto,  except  said  railroad.  The  plaintifTs  have 
purchased  and  now  own  the  land  on  each  side  of  the  river,  where  this  structure 
is.  This  is  above  tide  water ;  but  the  river  is  there  navigable  for  small  flat-bot- 
tomed steamboats,  and  other  boats  of  small  draft.  The  erection  and  use  of  said 
structure,  by  the  defendants,  will  have  a  tendency,  in  some  degree,  to  divert  the 
travel  from  the  plaintiff's  bridge ;  but  very  little,  however,  if  any,  more  than  it 
would,  if  it  were  placed  a  little  above  or  below  the  protected  part  of  the  river. 
Held,  1.  That  the  structure  of  the  defendants  is  a  "bridge,"  and  "another 
bridge,"  within  the  meaning  of  the  plaintiffs' charter.  2.  That  the  erection  and 
use  of  such  bridge,  by  the  defendants,  withotit  compensation  to  the  plaintiffs, 
was  a  violation  of  their  grant ;  and  if  the  charter  of  the  defendants  purported  to 
authorize  such  acts,  it  was,  so  far,  unconstitutional  and  void,  as  impairing  the 
obligation  of  a  contract.  3.  That  a  railroad,  though  granted  to  a  private  com- 
pany, is  "  for  public  use,"  within  the  meaning  of  the  constitution  ;  and  the  taking 
of  private  property  for  that  use,  ought  to  be  accompanied  with  compensation. 
4.  That  the  franchise  of  a  toll  bridge  company,  is  "  private  property,"  within 
the  meaning  of  the  constitution ;  and  a  legislative  provision,  autlyjrizing  an  in- 
jury to  such  franchise,  for  public  use,  upon  compensation  made,  is  not  unconsti- 
tutional. 5.  That  the  acts  of  the  defendants,  in  this  case,  were  not  authorized, 
by  the  facts,  that  the  site  of  their  bridge  was  above  tide  water,  and  that  they 
owned  the  land  on  both  sides  of  the  river.    6.  That  these  acts  could  not  bo  vin- 
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dicated,  on  the  ground  that  the  bridge  of  the  defendants  was  exclusively  adapted 
to,  and  used  for,  the  passage  of  their  engines  and  cars.  7,  Nor  on  the  ground, 
that  there  was  no  appreciable  daiiiage  resulting  therefrom  to  the  plaintiffs. 
8.  That  though  the  court  cannot  now  restrain  the  defendants  from  building  the 
bridge,  according  to  the  speciiio  prayer  of  the  original  bill,  yet  it  will,  under  the 
general  prayer,  pass  a  decree  in  favor  of  the  plaintiffs,  affording  relief  adapted  to 
the  whole  case,  Enfield  Toll  Bridge  Co.  v.  Martford  and  New  Haven  Railroad 
Co. 69 

The  act  of  the  28th  of  March,  1840,  entitled  "  A  supplement  to  the  act  entitled '  An 
Act  regulating  lateral  railroads,' "  passed  on  the  5th  of  May,  1832,  extends  the 
piivilege  of  making  and  constructing  lateral  railroads  over  intervening  lands,  to 
the  owner  or  owners  of  land,  mills,'quarries,  coal  or  other  mines,  lime-kilns,  or 
other  real  estate,  in  the  vicinity  of  any  railroad,  canal,  or  slackwater  navigation, 
made,  or  to  be  made  hereafter,  by  any  company,  individuals,  or  by  the  State  of 
Pennsylvania,  to  each  and  every  county  in  the  State.    Schoenberger  v.  MulhoUan     312 

Although  the  acts  of  assembly  do  not  authorize  any  one  but  the  owner  or  owners 
of  land,  in  the  vicinity  of  any  railroad,  canal,  or  slackwater  navigation,  to  make 
lateral  railroads  over  the  intervening  lands  of  others ;  yet,  where  a  peti- 
tioner for  a  lateral  railroad,  ftom  his  coal-mine,  over  intervening  land,  to  the 
Alleghany  Portage  Hailroad,  proved  that  he  was  in  possession  of  the  coal-mine, 
and  of  the  tract  of  land  on  which  it  was,  previously  to,  and  at  the  time  of  the 
commencement  of  the  proceeding ;  and  that  he  }>ad  built  thereon  a  two  storied 
dwelling-house,  which  had  been  in  actual  occupation  from  the  time  of  its  erec- 
tion :  it  was  held,  that  he  had  established  an  equitable  title  in  himself  subject  to 
all  the  incidents  of  a  legal  estate,  and  amply  sufficient  for  the  purposes  of  the 
proceeding.    Ibid 312 

The  duty  to  keep  a  road  in  sufficient  repair,  is  a  condition  attendant  upon  the 
grant  of  the  franchise  to  construct  it  for  profit,  and  enuring  to  the  benefit  of  all 
who  use  the  road.     Cumberland  Valley  Railroad  Co.-r.  Hughes 347 

The  privilege  of  making  a  railroad  and  taking  tolls  thereon,  when  granted  to  an 
.  'individual  or  a  company,  is  a  franchise.  The  public  have  an  interest  in  the 
use  of  the  road,  and  the  owners  of  the  franchise  are  liable  to  respond  in  damages, 
if  they  refuse  to  transport  an  individual  or  his  property  upon  such  road,  without 
any  reasonable  excuse,  upon  being  paid  the  usual  rate  of  fare.  Beehnan  v.  Sar- 
atoga and  Schenectady  Railroad  Co 503 

The  legislature  may  regulate  the  use  of  the  franchise  and  limit  the  amount  of  the 
to'Us,  unless  they  have  deprived  themselves  of  that  power  by  a  legislative  con- 
tract with  the  owners  of  the  road.    Ibid.   .    .  ' 503 

Power  of  private  companies  to  take  land 200,  301,  316 

The  franchise  of  a  corporation  may  be  t&,ken  for  public  uses  like  other  property    84,  98 

A  railroad  cannot  be  taken  in  execution 233 

What  it  is,  and  how  protected 84 

PEAtlD. 

Where  the  commissioners  are  directed  to  distribute  the  stock  of  a  corporation, 
among  the  subscribers  thereto,  in  such  manner  as  they  shall  deem  most  benefi- 
cial to  the  interests  of  the  corporation,  it  is  a  fraud  upon  the  commissioners,  and 
npon  the  law,  for  a  person  to  subscribe  for  stock  in  his  own  name,  under  a  secret 
agreement  to  hold  it  in  trust  for  another  if  stock  should  be  apportioned  to  him 
under  such  subscription,  with  the  intention  of  deceiving  and  misleading  the  com- 
missioners in  the  distribution  of  the  stock  of  the  company.     Walker  v.  Devereaux  530 

A  fraud  practised  by  one  of  the  commissioners  upon  his  co-commissioners,  and 
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upon  a  portion  of  the  subscribers  in  the  distribution  of  the  stock,  cannot  be  set 
up  by  a  subscriber  to  vitiate  the  proceedings  of  the  commissioners;  the  subscriber 
quoad  the  proceedings,  is  deemed  a  party  to'the  adjudication ;  strangers  may  im- 
peach a  covinous  judgment,  but  not  parties.     Crocker  and  Williams  v.  Crane     .    484 

A  private  arrangement  to  subscribe  for  stock  and  to  receive  the  same  at  less  than 
par  value  is  a  fraud  upon  creditors  and  other  stockholders 134 

GRANT. 

The  grant  to  a  corporation  of  the  right  to  erect  a  toll  bridge  across  a  river,  with- 
out any  restriction  as  to  the  right'  of  the  legislature  to  grant  a  similar  privilege 
to  others,  does  not  deprive  a  future  legislature  of  the  power  to  authorize  the 
erection  of  another  toll  bridge  across  the  same  river  so  near  to  the  first  as  to  di- 
vert a  part  of  the  travel  which  would  have  crossed  the  river  on  the  first  bridge  if 
the  last  had  not  been  erected.  Mohawk  Bridge  Co.  v.  Utica  and  Schenectady 
Hailroad  Co 570 

Grants  of  exclusive  privileges,  being  in  derogation  of  public  rights  belonging  to 
the  State,  or  to  its  citizens  generally,  must  be  construed  strictly,  and  with  ref- 
erence to  the  intent  and  particular  objects  of  tlie  grant.    Ibid 570 

A  grant,  by  the  legislature,  in  consideration  of  expense  to  be  incurred  by  the 
grantees,  and  in  contemplatioii  of  a  public  benefit,  of  the  exclusive  right  of 
erecting  a  bridge,  and  taking  tolls,  to  reimburse  such  expenses,  within  certain 
limits,  for  a  limited  time,  is  not  a  monopoly,  in  the  odious  sense  of  that  term. 
Enfield  Toll  Bridge  Co.  v.  The  Hartford  and  New  Haven  Bailroad  Co 69" 

Such  a  grant  is  in  the  nature  of  a  contract,  which  may  not  be  impaired.    Ibid.     .      69 

The  court  will  give  to  its  stipulations  such  construction  as  will  carry  them  into 
full  effect    Ibid. 69 

Difference  between  grant  for  pi-ivate  and  for  public  purposes 154 

Riparian  proprietors  cannot  establish  a  ferry,  or  erect  a  bridge  over  navigable 
waters,  without  a  grant  fi"om  the  legislature 88 

See  Constitutional  Law. 

HIGHWAYS. 

A  railroad  running  through  the  streets  of  a  city,  which  does  not  materially  inter- 
fere with  the  use  of  the  streets  for  ordinary  purposes,  or  injure  the  value  of  tlie 
adjacent  property,  is  not  a  nuisance.  Hamilton  v.  New  York  and  Harlem  Railroad 
Co 579 

The  regulation  of  a  street  in  a  city  or  incorporated  district,  is  given  to  the  corpora- 
tion only  for  corporate  purposes,  and  is  subject  to  the  paramount  authority  of 
the  State  in  respect  to  its  general  and  more  extended  uses.  Philadelphia  and 
Trenton  Railroad  Co 269 

The  provision  in  the  constitution,  that  private  property  shall  not  be  taken  for  pub- 
lic use,  without  compensation,  does  not  prohibit  the  legislature  granting  to  a 
railroad  company  the  privilege  of  laying  rails  on  the  streets  of  a  city  or  town, 
and  of  using  the  railroad  so  made.    Ibid 269 

Streets  of  a  city  are  highways 289 

HUSBAND  AND  WIFE. 

Wife  must  join  with  husband  for  damage  to  her  or  her  property     ....    .162,180 

INJUNCTION. 

By  an  act  of  assembly,  passed  in  1831,  a  company  was  incorporated,  for  the  pur- 
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pose  of  making  a  railroad  from  Philadelphia  to  the  line  of  the  State  of  Dola-  . 

ware,  with  authority  to  locate  the  road  along  the  route  of  the  Baltimore  post- 
road,  or  as  near  thereto  as  the  ground  would  admit.  '  The  act  also  contained  a 
provision  for  the  assessment  and  payment  of  damages  to  the  owners  of  land 
taken  for  the  purposes  of  the  road.  In  1838,  an  act  was  passed,  which  provided, 
"  that  Prime  street,  from  Broad  street  to  Gray's  ferry  road,  in  the  county  of 
Philadelphia,  be,  and  the  same  is  hereby  laid  out  of  the  width  and  in  the  same 
direction  that  it  is  now  opened  from  Eleventh  street  to  Broad  street ;  and  it  shall 
be  the  duty  of  the  commissioners  of  the  said  county  forthwith  to  open,  or  cause 
to  be  opened,  the  street  aforesaid ;  the  damage  accruing  therefrom  to  he  assessed 
and  paid  in  the  usual  manner,  except  that  one  third  of  the  expense  arising  from 
the  increased  width  of  said  Prime  street,  shall  be  paid  by  "  the  above-mentioned 
company ;  and  the  said  company  are  liereby  authorized  to  lay  a  double  track  of 
rails  in  the  centre  of  the  said  street,  immediately  after  the  passage  of  this  act, 
and  in  no  other  street  running  parallel  therewith ;  and  the  said  company  a,re 
hereby  required  to  grade  the  said  Prime  street  from  Broad  street  to  Gray's  ferry 
road  for  ordinary  travel  and  use."  Held,  that  it  was  not  lawful  for  the  said 
ox>mpany,  under  these  acts,  to  enter  upon  private  land,  for  the  purpose  of  locat- 
ing and  laying  their  railroad,  until.  Prime  street  should  first  have  been  opened 
by  the  county  commissioners ;  and  that  it  was  a  proper  case  for  an  injunction. 
Jarden  v.  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Co.     .     ...     .     .     .     200 

The  court  of  chancery  has  jurisdiction  to  interfere  by  injunction  to  prevent  the 
erection  of  a  nuisance  which  will  produce  serious  or  iiTeparable  damage.  And  if 
the  thing  sought  to  be  prohibited  is  clearly  a  nuisance,  and  the  complainants' 
vigbt  is  not  doubted,  the  court  will  grant  an  injunction  without  waiting  the  re- 
sult of  a  trial  at  law.     Mohawk  Bridge  Co.  v.  Utica  and,  Schenectady  Railroad  Co.      570 

But  where  the  thing  sought  to  be  restrained  is  not  in  itself  a  nuisance,  but  only 
something  which  may,  according  to  circumstances,  prove  to  be  so,  the  court  will 
not  interfere  until  the  matter  has  been  tried  at  law.    Ibid 570 

Where  the  magnitude  of  the,  injury  to  be  dreaded  from  the  noxious  erection  is 
great,  and  the  risk  so  eminent  that  no  prudent  man  would  think  of  incurring  it, 
the  court  will  not  refuse  its  aid  for  the  protection  of  the  complainants'  rights 
by  injunction,  on  the  ground  of  a  bare  possibility  that  the  anticipated  injury  from 
such  erection  may  not  happen.    Ibid. 570 

WUere  a  railroad  corporation  is  authorized  by  statute  to  constKuct  its  road  upon  a 
particular  route,  a  mere  temporary  injury  to  a  canal  which  has  been  pi-eviously 
authorized  and  constructed,  and  which  can  be  compensated  in  damages,  is  not 
sufficient  to  justify  the  granting  of  an  injunction  to  stop  the  progress  of  the 
work.     Hudson  ami  Ddawari  Canal  Go.  v.  New  Yorh  and  Erie  Railroad  Co.  .     .     581 

But  if  the  railroad  corporation  is  constructing  its  railway  upon  such  route  without 
authority,  and  such  construction  will  probably  injure  the  works  of  the  canal 
company,  an  injunction  will  be  granted  to  restrain  the  construction  of  the  rail- 
way upon  the  route  of  the  canal.     Ibid 581 

It  is  no  objection  to  the  construction  of  a  railroad  on  the  route  of  a  canal,  that  the 
road  cannot  be  traversed  by  steam-engines,  after  it  is  completed,  without  fright- 
ening the  horses  upon  the  towing-path  of  the  canal,  so  as  to  destroy  the  naviga^ 
tion  of  such  canal.  But  if  the  railroad  company  attempts  to  use  steam-engines 
upon  the  road,  instead  of  horses,  after  the  road  is  completed,  the  remedy  of  the 
-canal  company  is  to  apply  for  an  injunction  to  restrain  the  use  of  such  engines. 
lUd •' • 

If  a  railroad  corporation,  which  is  authorized  by  statute  to  select  a  route  for  the 
road,  and  to  construct  the  road  thereon,  cannot  construct  its  road  without  immi- 
nent'danger  to  the  works  of  a  canal  company  previously  constructed,  under  a 
VOL.  II. — AM.  E.  CA.  52 
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INJUNCTION  {Continued). 

similar  authority  from  the  legislature,  the  railroad  company  will  be  restrained  by 
injunction  from  constructing  its  road  upon  that  route.  Hudson  and  Delaware 
Canal  Co.  v.  New  York  and  Erie  Railroad  Co 581 

A  bill  in  equity  for  an  injunction  against  a  public  nuisance,  will  not  be  sustained, 
unless  it  shows  a  particular  injury  to  the  plaintiff,  distinct  from  that  which  he 
suffers  in  common  with  the  rest  of  the  public.  O'Brien  v.  The  Norwich  and 
Worcester  Railroad  Co 90 

If  a  complainant  wishes  to  obtain  a  preliminary  injunction,  to  stay  the  proceed- 
ings of  the  defendant  during  the  pendency  of  the  suit,  he  should  insert  a  formal 
prayer  for  such  process  in  his  bail.    Walker  y.  Devereaux 529 

Granted  to  restrain  the  erection  of  a  bridge  over  nayigable  waters 452 

Obtained  under  general  prayer  for  relief     ....'. 89 

Granted  to  restrain  municipalities  for  subscribing  for  raih-oad  stock 66 

Granted  to  protect  statute  privileges 77 

Will  not  be  dissolved  upon  an  answer  verified  upon  information  and  belief  alone  538 

When  granted  upon  an  oath  of  information  and  belief .  540 

INTEENAI,  IMPROVEMENTS. 

A  State  may  rightfully  aid  in  the  execution  of  such  public  works,  by  delegating 
to  the  corporation  the  right  of  eminent  domain,  of  by  an  exertion  of  the  taxing 
power 67 

Bailroads  so  considered  though  built  by  private  corporations 67 

Eights  of  municipalities  to  engage  in 67 

INTERPLEADER,  BILL  OE. 

A  party  who  is  taxed  in  two  different  towns  for  the  same  property,  which  is  only 
liable  to  be  taxed  once,  and  where  it  is  doubtful  to  which  town  the  right  to  the 
tax  belongs,  may  file  a  bill  of  interpleader  to  compel  the  collectors  of  the  tax  to 
settle  the  right  between  themselves.    Mohawk  and  Hudson  Railroad  Co.  v.  Clute  .    552 

The  complainant  in  a  bill  of  interpleader,  must  offer  to  bring  the,  fund  in  dispute 
into  court ;  and  he  must  show  that  he  is  ignorant  of  the  rights  of  the  different 
claimants,  or  at  lEast  that  there  is  some  doubt,  as  to  which  of  them  is  entitled 
to  the  fund,  so  that  he  cannot  safely  pay  it  to  either.    Ibid 552 

A  bill  of  interpleader  cannot  be  sustained  where,  from  the  bill  itself,  it  appears 
that  one  of  the  defendants  is  clearly  entitled  to  the  debt  or  duty  claimed,  to  the 
exclusion  of  the  other.    Ibid 552 

Where  a  complainant  is  entitled  to  equitable  relief  againSt  the  owner  of  property, 
if  the  legal  title  to  the  property  is  in  dispute  between  two  or  more  persons,  so 
that  he  cannot  ascertain  to  which  of  them  ifactually  belongs,  he  may  file  a  bill 
for  relief,  against  the  several  claimants,  in  the  nature  of  a  bill  of  interpleader. 
lUd 552 

JURY. 

The  mode  of  ascertaining  the  damages  of  the  owners  of  the  land  taken  for  .the 
road,  by  commissioners  appointed  by  the  legislature  or  the  governor,  without 
power  of  appeal  to  a  jury,  is  not  repugnant  to  the  constitution.  Beehnan  v. 
Saratoga  and  Schenectady  Railroad  Co 503 

The  provision  of  the  State  constitution  which  declares  that  the  right  of  the  trial  by 
jury  in  all  cases  in  which  it  has  heretofore  been  used  shall  remain  inviolate  for- 
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JURY  {Continued). 

ever,  relates  to  the  trials  of  issues  of  fact  in  civil  aad  criminal  cases  in  courts  of 
justice.    Ibid 503 

Under  that  act,  which  directs  a  precept  to  be  issued  to  the  sheriff,  commanding 
him  to  summon  a  jury,  it  is  irregular  for  the  sheriff  to  select  a  jury  from  a  list 
of  names  prepared  by  his  deputy.    Pennsylvania.RailroadY.  Heister     ....    337 

Eegularity  of  their  proceedings       273 

lATERAL  EAILROAD. 

The  lateral  railroad  act  is  constitutional.    Harvey  v.  Lhyd ■    296 

See  Franchise. 

LOCATION  OF  ROAD. 

The  words  "  commencing  at  or  near  the  city  of  Schenectady,  and  running  thence 
on  the  north  side  of  the  Mohawk  river,"  &c.,  in  the  charter  of  the  TJtica  and 
Schenectady  Railroad  Company,  authorized  the  company  to  commence  their 
railroad  at  some  point  on  the  north  side  of  the  river,  near  the  city,  or  at  some 
suitable  point  on  the  south  side  at  or  within  the  city  and  then  to  cross  the  river 
to  the  north  side  thereof,  at  their  election ;  the  middle  of  the  river  forming  the 
north  bounds  of  the  city.  The  right  to  build  a  bridge,  for  the  purpose  of  cross- 
ing the  river  with  their  railways,  was  therefore  granted  to  the  company  by  the  act 
for  its  incorporation.  Aft)AoM)fe  Bridge  Co.  y.  Utica  and  Schenectady  Railroad  Co.    570 

Where  an  act  of  assembly  authorized  a  railroad  company  to  "  locate  and  con- 
struct "  a  railroad,  and  declared  that  the  "  location  shall  be  approved  of  by  the 
judges  of  the  court  of  quarter-sessions,  upon  the  view  of  six  jurors,  to  be  ap- 
pointed by  said  court  as  directed ;  "  it  was  held,  that  it  was  not  a  valid  excep- 
tion to  the  proceedings,  that  the  location  was  made  by  the  jury,  nor  that  there 
were  not  two  full  terms  between  the  appoiutment  of  the  jury  and  the  donfirma^ 
tion  of  their  report.    Philadelphia  and  Trenton  Railroad  Co 269 

Where  the  charter  of  a  railroad  company  requires  the  whole  line  of  the  road  to  be 

surveyed  and  located,  and  the  certificate  of  location  to  be  filed  in  the  clerk's 

ofSce,  before  the  commencement  of  the  work,  the  corporation  is  not  authoiized 

to  change  the  route  of  its  road  after  it  has  been  once  located,  and  a  certificate  of 

such  location  made  and  filed.     Hudson  and  Delaware  Canal  Co.  v.  New  York  and 

Erie  Railroad  Co ■     581 

• 
Damages  granted  where  the  route  is  changed 259 

MANDAMUS. 

Under  the  act  of  14th  June,  1836,  giving  the  courts  of  common  pleas  within  their 
respective  counties  power  to  issue  writs  of  mandamus  "  to  all  corporations  being 
or  having  their  chief  place  of  business  within  such  county,"  a  court  of  common 
pleas  cannot  issue  a  mandamus  to  a  railroad  company,  whose  office  and  chief 
place  of  business  is  not  in  such  county,  although  their  road  may  pass  through 
the  same.     Whitemarsh  Township  v.  Philadelphia,  ^c.  Railroad  Co 236 

Supervisors  of  a  township  may  apply  for  a  writ  of  mandamus  commanding  a  rail- 
road company  to  make  a  road  for  public  accommodation,  required  by  their  char- 
til    26id 236 

Will  be  granted  to  compel  commissioners  to  open  subscription  books  and  appor- 
tioned stock  as  required  by  statute 529 

MASTER  AND  SERVANT. 

Trespass  vi  et  armis  will  not  lie  against  a  railroad  corporation,  for  an  injury  done  to 
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MASTER  AND  SERVANT  {Continued). 

the  plaintiff  by  their  locomotive  steam-engine,  whether  such  injury  be  wilful  or 
accidental  on  the  part  of  the  servants  of  tl)e  company,  whereit  does  not  appear 
that  the  particular  injury  was  done  by  the  command  or  with  the  assent  of  the  de- 
fendants.    Philadelphia,  Germantown,  and  Morristown  Railroad  Co.  v.  Wilt     .    .    254 

MINISTERIAL  AND  JUDICIAL  ACTS. 
See  CoMJiissiONBES. 

MONOPOLY. 

The  building  of  a  bridge  across  the  Mohawk  river  at  the  city  of  Schenectady,  by 
the  railroad  company,  and  the  transportation  of  passengers  acrosS'the  river  on 
Such  bridge  in  the  railroad  cars,  in  the  ordinary  course  of  business  of  conveying 
travellers  upon  the  railroad,  is  not  an  infringement  of  the  chartered  rights  of  the 
Mohawk  Bridge  Company.  Mohawk  Bridge  Co..y.  TJtica  and  Schenectady  Bail- 
road  Co.  . 570 

The  grant  to  a  corporation  of  the  right  to  erect  a  toll  bridge  across  a  river,with- 
out  any  restriction  as  to  the  right  of  the  legislature  to  grant  a  similar  privilege 
to  others,  does  not  deprive  a  future  legislature  of  the  power  to  authorize  the 
erection  of  another  toll  bi;idge  across  the  same  river  so  near  to  the  first  as  to 
divert  a  part  of  the  travel  which  would  have  crossed  the  river  on  the  first  bridge 
if  the  last  had  not  been  erected.    Ibid. 570 

Works  for  public  benefit,  not  monopolies |B 80 

NAVIGABLE  WATERS. 

It  is  competent  to  a  State  government  to  authorize  the  erection  of  a  bridge  across 
a  navigable  river,  at  a  point  below  where  the  coasting  trade  is  earned  on  by 
licensed  vessels,  provided  that  the  bridge  be  built  with  a  draw  for  the  passing 
and  repassing  of  vessels  free  of  expense.  People  v.  Rensselaer  and  Saratoga 
Railroad  Co - 433 

The  Rensselaer  and  Saratoga  Railroad  Company  are  authorized,  by  their  act  of 
incorporation,  to  build  a  bridge  across  the  Hudson  river  from  the  city  of  Troy 
to  Green  Island, -on  the  opposite  side  of  the  river.    Ibid 433 

Where  a  bill  in  equity  was  brought  by  an  individual,  against  a  railroad  company, 
alleging,  that  the  defendants  were  engaged  in  extending  their  road  across  a  cer- 
tain cove,  which  is  an  arm  of  the  s()fi.,  in  which  the  tide  ebbs  and  flows,  commu- 
nicating with  the  ocean  through  a  navigable  river;  that  the  waters  of  the  cove 
are  navigable,  and  from  time  immemorial  have  been  used  and  enjoyed  as  such; 
and  that  the  plaintiff,  and  all  other  persons  have  been  accustomed  to  pass  and 
repass,  at  their  pleasure,  up  and  down  the  cove,  into  the  river,  to  the  ocean  or 
elsewhere,  in  boats,  schooners,  or  other  vessels,  without  molestation  or  obstruc- 
tion ;  and  that  by  means  of  the  road  so  extended,  the  navigation  of  the  cove 
will  be  greatly  obstructed  and  rendered  almost  wholly  useless ;  it  was  held,  that 
the  case  stated'  by  the  bill  was  that  of  «  public  nuisance.  O'Brien  v.  The  Nor- 
wich and  Worcester  Railroad  Co 90 

Where  the  plaintiff  in  such  bill  stated,  also,  that  he  resided  near  the  head  of  the 
cove ;  that  the  right  to  navigate  the  cove,  was  a  common  right,  the  enjoyment 
of  which  was  valuable  to  him  in  respect  to  trade  and  commerce,  the  bui^ng 
and  launching  of  vessels,  and  for  agricultural  purposes  and  fisheries  ;'  aniflhat 
he  was  in  danger  of  being  deprived  of  his  lawful  right  to  navigate  the  cove ;  it 
was  held,  that  the  injury  complained  of  was  not  one  peculiar  to  the  plaintiff, 
but  common  to  him  and  all  others  having  occasion  to  use  the  cove  for  such  pur- 
poses.   Ibid. 91 

The  respective  powers  of  congress  and  of  State  legislatures  over 448 
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The  legislature  alone  can  authorize  any  interrnption  of 88 

Injunction  to  restrain  the  obstruction  of >    .      91 

NEGLIGENCE. 

A  party  is  not  answerable  in  damages  for  the  reasonable  exercise  of  a  right :  un- 
less on  proof  of  negligence,  unskilfulness,  or  malice,  in  the  exercise  of  that 

right.     Philadelphia  and  Reading  Railroad  Co.  v.  Yei$er 325 

• 

Where  a  company  was  incoi-porated,  by  the  legislature,  with  ppwer  to  construct  a 
railroad,  and  to  hold  lands,  engines,  cars,  and  other  things  necessary  for  its  use ; 
and  while  a  locomotive  belonging  to  this  company,  drawing  a  train  of  cars,  was 
passing  on  the  railroad,  some  sparks  from  the  smoke-pipe  passed  directly  there- 
from to  the  roof  of  a  building  of  the  plaintiff,  standing  eighteen  inches  from 
the  side,  and  twenty-six  feet  from  the  middle,  of  the  road,  whereby  the  building, 
without  any  negligence,  but  with  the  exercise  of  due  care  and  skill  on  the  part 
of  the  company,  was  set  on  fire  and  consumed;  in  an  action  on  the  case  against 
the  company  for  this  injury,  it  w^s  held,  that  the  defendants  were  not  liable. 
Burroughs  el  at.  v.  Housaionic  Bailroad  Co 30 

Whether  there  was  negligence,  or  want  of  care,  in  whatever  degree,  in  either  of 
the  parties,  is  a  question  of  fact,  to  be  determined  by  the  jury ;  and  whether  the 
circumstances  attending  the  transaction,  constitute  such  negligence  or  want  of 
care,  will  not,  though  admitted,  be  decided  by  the  court,  as  matter  of  law,  but 
will  be  left  to  the  jury,  as  evidence,  for  them  to  pass  upon.  Beers  v.  Housatonic 
Railroad  Co 114 

This  is  especially  true,  where  the  circumstances  in  question  are  but  a  part  of  the 
evidence  in  the  canse.    Ibid.  .     .    .     : 114 

In  an  action  for  an  injury  to  the  <  plaintiff,  resulting  from  the  negligence  of  the  de- 
fendant, the  care  required  of  the  plaintiff,  is  that  degree  of  care  which  may  rea- 

,  sonably  be  expected  from  one  in  his  situation —  that  is,  reasonable  care ;  and  if 
this  degree  of  care  be  exercised  by  him,  the  want  of  a  less  degree  tvUI  not  pre- 
clude him  from  a  recovery  for  the  negligence  of  the  defendant.    Ibid.  ....     114 

What  will  be  deemed  reasonable  care,  in  any  case,  will  depend  on  the  peculiar 
circumstances  of  that  particular  case.    Ibid. 114 

There  is  no  distinction  between  railroads  and  ordinary  highways,  in  regard  to  the 
degree  of  care,  which  the  law  requires  on  the  part  of  those  who  have  the  direc- 
tion or  management  of  vehicles  upon  them.    Ibid 114 

As  to  the  adapteduess  of  the  charge  to  the  case,  and  to  the  claims  of  the  defend- 
ants.   Ibid.  .     .     .     .   ' 114 

Fire  communicated  from  engine  in  ordinary  travel,  is  not  an  act  of  negligence     .      34 

NEW  TRIAL. 

A  general  exception  to  a  charge  delivered  to  the  jury,  does  not  bring  up  any  par- 
ticular remark  made  by  the  judge,  or  any  omission  in  such  charge,  unless  the 
attention  of  the  judge  was  directed  to  the  point  at  the  time.  All  that  will  be 
done  on  such  an  exception  is,  that  the  general  bearing  of  the  charge  will  be  ex- 
amined, and  if  that  is  not  plainly  injurious,  or  if  in  any  legal  mode  of  putting 
the  matter  the  verdict  must  necessarily  be  the  same,  a  new  trial  will  not  be 
granted,  although  the  charge  may  in  some  particulars  be  erroneous.  Camden 
and  Amboy  Railroad  and  Transportation  Co. y.  Belknap .    496 

NOTICE. 

Notice  in  the  usual  form,  "  All  baggage  at  the  risk  of  the  owners,"  though  brought 

52* 
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home  to  the  knowledge  of  the  passengers,  will  not  excuse  the  company.  Com- 
mon carriei-s  cannot,  by  such  notice,  excuse  themselves  from  the  implied  agree- 
ment that  the  yessel,  coach,  or  other  vehicle  used  for  the  transportation  of  goods 
or  baggage,  is  sufficient  for  the  business  in  which  it  is  employed.     Camden  and 

Amhoy  Railroad  and  Transportation  Co.  v.  Burke 399 

A  notice  requiring  payments  to  be  made  to  A.  B.,  residing  in. the  city  of  Troy,  is 
prima  facie  a  sufficient  compliance  with  the  requirement  of  the  statute  that  the 
place  of  payment  shall  be  designated  in  the  no(*ce.  Trot/  Turnpike  and  Railroad 
Co.  V.  M'Ckesneij 492 

A  notice  of  "  All  baggage  at  the  risk  of  the  owners,"  is  no  protection  to  common 
carriers.     Camden  and  Amhoy  Eailroad  and  Transportation  Co.  v.  Belknap  .    .    .    496 

The  question  of  negligence  including  the  sufficiency  of  a  necessaiy  warning  is  for 
the  jury  under  the  guidance  of  the  court 382 

Sufficiency  of  notice  printed  on  companies'  tickets 357,  379 

What  will  amount  to  constructive  notice      .  , i 135 

JSTJISANCE.  • 
A  bill  in  equity  for  an  injunction  against  a  pilblic  nuisance,  will  not  be  sustained, 
unless  it  shows  a  particular  injury  to  the  plaintiff,  distinct  from  thai  which  he 
suffers  in  common  with  the  rest  of  the  public.     O'Brien  v.  Norwich  and  Worces- 
ter Railroad  Co 90 

Where  a  bill  in  equity  was  brought  by  an  individual,  against  a  railroad  company, 
alleging,  that  the  defendants  were  engaged  in  extending  their  road  across  a  cer- 

.  tain  cove,  which  is  an  arm  of  the  sea,  in  which  the  tide  ebbs  and  flows,  commu- 
nicating with  the  ocean  through  a  navigable  river;  that  the  waters  of  the  cove 
are  navigable,  and  from  time  immemorial  have  been  used  and  enjoyed  as  such ; 
and  that  the  plaintiff,  and  all  other  persons,  have  been  accustomed  to  pass  and 
repass,  at  their  pleasure,  up  and  down  the  cove,  into  the  river,  to  the  ocean  or 
elsewhere,  in  boats,  schooners,  or  other  vessels,  without  molestation  or  obstruc- 
tion ;  and  that  by  means  of  the  road  so  extended,  the  navigation  of  the  cove  will 
be  greatly  obstructed  and  rendered  almost  wholly  useless  ;  it  was  held,  that  the 
case  stated  by  the  bill  was  that  of  a  public  nuisance.     Ibid 90 

Where"the  plaintiff  in  such  bill  stated,  also,  that  he  resided  near  the  head  of  the 
cove  ;  that  the  right  to  navigate  the  cove  was  a  common  right,  the  enjoyment  of 
which  was  valuable  to  him,  in  respecti  to  trade  and  commerce,  the  building  and 
launching  of  vessels,  and  for  agricultural  purposes  and  fisheries ;  and  that  he 
was  in  danger  of  being  deprived  of  his  lawful  right  to  navigate  the  cove ;  it  was 
held,  that  the  injury  complained  of  was  not  oiie  peculiar  to  the  plaintiff,  but 
common  to  him  and  all  others  having  occasion  to  use  the  cove  for  such  pur- 
poses.   Ibid.       90 

A  railroad  running  through  the  streets  of  a  city,  which  does  not  materially  inter- 
fore  with  the  use  of  the  streets  for  ordinary  purposes,  or  injure  the  value  of  the 
adjacent  property,  is  not  a  nuisance.  Hamilton  v.  New  York  and  Harlem  Rail- 
road Co 579 

A  railroad  through  public  streets  is  not  a  nuisance 292 

OFFICERS. 

Where  a  discretion  is  to  be  exercised  according  to  fixed  and  legal  principles,  by  a 
body  acting  as  a  court,  if  those  principles  have  been  mistaken  and  violated,  it  is 
a  proper  case  for  review  and  correction  by  the  appropriate  tribunal.  But  if  the 
legislature  has  intrusted  the  exercise  of  a  discretionary  power  to  the  sole  judg- 
ment and  discretion  of  a  particular  person,  or  body  of  men,  no  court  is  author- 
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ized  to  interfere  with  or  control  that  discretion,  provided  it  is  exercised  in  good 
faith.     Wcdher  v.  Devereaux 529 

Acts  of  an  officer  de  facto  when  binding 465 

See  Directors. 

OEGANIZATION  OF  COMPANIES. 
See  Corporations. 

PARTIES. 

A  subscriber  to  a  joint-stock  corporation,  who  complains  of  an  inequitable  distri- 
bution of  the  stocli,  and  who  is  seeking  to  reach  stock  whid^has  been  im- 
properly assigned  or  apportioned  to  others,  sliould  file  his  bill  iirtehalf  of  him- 
s.elf  and  of  all  other  subscribers  standing  in  tlie  same  situation.     Walker  v. 

'  ,         Devereaux 529 

I 

After  the  distribution  of  the  stock,  the  commissioners  of  apportidnment  are  not 

the  trustees  of,  and  do  not  represent  the  interests  of  other  persons  to  whom 

stock  has  been  distributed.  It  seems  the  stockholders  themselves,  so  far  as  they 

are  known,  should  be  parties,  to  a  suit  which  is  to  affect  their  rights,  previous 

to  the  organization  of  the  company  by  the  election  of  directors.    Ibid.     .    .     .    529 

PLEADING. 

In  an  action  for  injuries  from  negligence,  damages  not  immediately  resulting  from 
the  injury,  cannot  be  proved  unless  specially  laid.    Laing  y.  Colder 378 

Where  the  declaration,  in  an  action  against  a  railroad  corporation,  for  a  personal 
injury  t6  one  of  the  plaintiffs,  after  stating,  that  the  defendants  were  the  owners 
of  a  certain  railroad,  running  through  the  towns  of  W.  and  P.,  and  of  certain  ' 
ears  for  the  conveyance  of  passengers  upon  that  road,  averred,  that,  on  the  day 
specified,  the  defendants  were  tlie  owners  of,  and  were  running  and  propelling, 
upon  said  road,  a  certain  train  of  passenger  cars,  for  a  certain  reasonable  re- 
ward paid  to  the  defendants ;  it  was  held,  that  it  sufficiently  appeared  from  the 
declaration,  that  the  defendants  were  common  carriers.  Fuller  et  ux.  v.  Navga- 
tuch  Railroad  Co 161 

In  such,  case,  it  was  not  necessary  to  allege,  that  the  defendants-  had  power,  by 
their  charter,  to  become  common  carriers ;  for  they  being  engaged  in  tliis  busi- 
ness, and  having,  in  its  pursuit,  made  a  contract  pertaining  to  it,  ought  not  to  be 
allowed  to  say  to  the  contracting  party,  that  they  had  no  power  to' do  so.    Ibid.    161 

Where  the  declaration,  by  husband  and  wife,  for  a  personal  injury  to  the  wife,  after 
stating  tlie  nature  and  extent  of  the  injury  complained  of,  proceeded  to  allege, 
that  by  means  of  such  injury,  she  became  sick,  and  was  prevented  from  attend- 
ing to  her  necessary  affairs,  and  that  the  plaintiffs  were  thereby  forced  to,  and 
did,  necessarily  expend  two  hundred  dollars  in  endeavoring  to  effect  a  cure ;  it 
was  held,  that  although  the  plaintiffs  could  not  recover,  in  the  same  action,  for 
the  wife's  personal  injury,  and  also  for  the  expenses  of  her  cure,  yet  in  this 
case,  the  ground  of  damages  was  the  wife's  personal  injury  alone,  and  the  state- 
ment regarding  the  expenses  of  her  cure,  was  to  be  considered  as  descriptive  of 
the  extent  of  her  injury,  and  not  as  a  distinct  and  substantive  ground  of  dam- 
ages, and  in  that  aspect,  though  unnecessary,  stiU  it  was  very  proper ;  but  if 
otherwise,  yet  as  the  gist  of  the  action  was  the  breach  of  contract  in  not  carry- 
ing the  wife  safely,  and  this  was  a  ground  on  which  the  plaintiffs  could  recover, 
it  will  be  presumed,  after  verdict,  that  the  court  confined  the  evidence  to  that 
ground.    Jbid. ^^^ 

Whore  in  one  Count  of  the  declaration  in  such  action,  the  promise  was  alleged  as 
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made  to  the  wife,  and  in  anothei-  as  made  to  the  plaintiffs ;  but  in  the  latter  case, 
the  allegation  of  the  promise  was  preceded  and  followed  by  language,  which 
showed  that  the  promise  was  made  for  the  wife's  benefit ;  it  was  held,  that  the 
fair  reading  of  this  count  was,  that  the  promise  was  made  to  her;  and  conse- 
quently; there  was  no  misjoinder  of  counts.    Ibid 161 

A  promise,  founded  on  a  consideration  relating  to  the  wife's  personal  security, 
does  not  rest  absolutely  in  the  husband,  but  may  be  the  subject  of  an  action  in 
the  name  of  husband  and  wife.     Ibid <    .     .    161 

In  all  cases  where  the  cause  of  action  will  survive  to  the  wife,  she  may  join  with 
her  husband  in  a  suit  upon  it.    Ibid. 161 

The  assessment  and  payment  of  damages  being  a  condition  subsequent  to  the 
entry,  not  ^Py  for  the  purpose  of  purveying,  bjit  of  making  and  constructing 
the  road,  it  was  held,  that  it  was  not  necessary  for  the  defendants  in  their  plea 
to  allude  to  such  assessment  and  payment.  Bloodgood  v.  Mohawk  and  Hudson 
Eailroad  Co.      .....:....:..;; 415 

It.  was  further  held,  if,  notwithstanding  that  the  original  entry  was  lawful,  the  de- 
fendants have  been  gnilty  of  such  delay,  in  taking  the  measures  prescribed  by 
the  act  to  obtain  title  to  the  land  and  to  ascertain  and  pay  the  plaintiff's  dam- 
ages, so  as  to  deprive  them  of  the  benefit  of  such  entry  and  render  them  tres- 
passers ab  initio,  it  was  incumbent  upon  the  plaintiff  to  have  replied  the  facts 
necessary  to  present  that  question.  Whether  an  unreasonable  delay  in  paying 
the  plaintiffs  damages  would  render  the  defendants  trespassers  ab  initio,  the 
court  doubted  ;  but  that  the  plaintiff  would  have  ample  remedy  in  such  a  case, 
in  some  form  of  action,  they  had  no  question.    Ibid 415 

In  declaring  on  an  executory  contract,  the  law  demands  great  exactness,  and  the 
plaintiff  must  prove  his  case  as  laid;  but  it  is  not  so  in  declaring  in  tort —  va- 
rious cases  cited  and  commented  upon.  In  an  action  therefore  against  common 
carriers,  it  is  always  advisable  to  declare  upon  the  custom  rather  than  in  assump- 
sit, when  the  circumstances  of  the  case  are  such  as  to  give  the  plaintiff  an  elec- 
tion. In  modern  practice,  however,  formal  variances  are  disregarded  at  the  cir- 
cuit, and  on  a  motion  for  a  new  trial  the  party  has  leave  to  amend.  Per  Cowen, 
J.     Weed  Y.  Saratoga  and  Schenectady  Eailroad  Co 470 

An  information  in  the  nature  of  a  quo  warranto,  filed  under  the  revised  statutes 
against  a  corporation  by  its  corporate  name,  admits  the  existence  of  the  cor- 
poration, or  that  it  once  held  a  legal  existence.  People  v.  Rensselaer  and  Sara- 
toga Eailroad  Co 433 

It  seems,  that  previous  to  those  statutes,  it  would  have  been  sufficient,  in  a  plea  to 
an  information  against  a  corporation  by  its  corporate  name,  to  set  forth  the 
charter  and  to  allege  acts  of  user  under  it,  without  showing  a  compliance  with 
the  requirements  of  the  charter  authorizing  corporate  acts ;  and  if  there  had 
been  a  neglect  to  comply  with  any  of  the  requirements,  it  miist  have  been 
shown  by  replication.    Ibid, 433 

POWERS. 

Corporations  may  sell  their  own  stock 133 

Whether  the  first  election  of  directors  can  be  held  on  any  other  day  than  that  orig- 
inally appointed  by  the  commissioners  t     Qucere.     Walker  v.  Deoereaux    .    .    .    529 

PRACTICE. 

If  a  complainant  wishes  to  obtain  a  preliminary  injunction,  to  stay  the  proceed- 
ings of  the  dcfenda,nt  during  the  pendency  of  the  suit,  he  should  insert  a  formal 
prayer  for  such  process  in  his  bail.     Walker  v.  Devereaux 529 
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Under  the  act  of  assembly  to  authorize  the  goveiifbr  to  incorporate  the  Philadel- 
phia and  Delaware  County  and  Southwark  Railroad  Companies,  passed  the  2d 
day  of  April,  1831,  the  court  of  common  pleas  by  whom  tlie  jurors  may  be  ap- 
pointed to  assess  the  damages  sustained  by  the  owner  of  land  taken  for  the  rail- 
road, has  no  power  to  examine  into  the  merits  of  the  report  and  set  it  aside  on 
the  more  ground  of  inadequacy  or  excessivenesa  of  damages.  Willing  y.  Phil- 
adelphia, Wilmington,  and  Baltimore  Railroad  Co.     •     .'m 264 

Under  the  act  of  17th  February,  1831,  incorporating  the  Philadelphia,  German- 
town,  and  Nomstown  Railroad  Company,  where  an  appeal  has  been  entered  by 
the  owner  of  land  upon  which  the  road  has  been  constructed,;fvom  the  report  of 
the  jury  appointed  to  estimate  the  damages,  the  court  may  order  an  issue  to  be 
made  up  between  the  parties,  in  an  action  of  trespass  quare  clausvjm,  fnegit.    Phil- 

■   add-phia,  Germantown,  and  Norristown  Railroad  Co.  v.  Smich 192 

An  authority  by  one  to  another  tenant  in  common  to  proceed  to  an  assessment  of 
the  damages  which  had  been  suffered  by  the  location  and  construction  of  a  rail- 
road through  their  farm,  will  not  authorize  the  latter  to  proceed  in  his  own 
name,  treating  the  farm  as  his  own.  The  title  of  the  petitioners  ought  to  be 
rightly  set  forth  in  the  petition.  Nor  will  such  irregularity  be  cured  by  the  sub- 
sequent formal  release  of  the  tenant  in  common  not  joined  in  the  proceeding. 
Earrishurg,  Portsmouth,  Mountjoy,  and  Lancaster  Railroad  Co,  Y.  Bucher      .     .     .     178 

On  a  certiorari  to  remove  proceedings  in  the  case  of  a  road,  no  point  can  be  made 
which  is  not  apparent  exclusively  on  the  proceedings  removed.  Philadelphia 
and  Trenton  Railroad  Co .    269 

Where  an  act  of  assembly  authorized  a  railroad  company  to  "  locate  and  construct " 
a  railroad,  and  declared  that  the  "location  shall  be  approved  of  by  the  judges 
of  the  court  of  quarter-sessions,  upon  the  view  of  six  jurors,  to  be  appointed 
by  said  court  as  direicted ;  "  it  was  held,  that  it  was  not  a  valid  exception  to  the 
proceedings,  that  the  location  was  made  by  the  jury,  nor  that  there  were  not  two 
full  terms  between  the  appointment  of  the  jury  and  the  confirmation  of  their 
report.    Ibid 269 

Where  certain  declarations,  offered  in  evidence  by  the  plaintiff,  in  support  of  a 
single  issue,  were  admitted,  and  that  issue,  notwithstanding,  was  found  in  favor 
of  the  defendants ;  it  was  held,  that  as  the  evidence  had  done  the  defendants  no 
harm,  they  were  not  entitled  to  a  new  trial,  by  reason  of  its  admission.  Nor- 
wich and  Worcester  Railroad  Co,  v.  Cahill 106 

So  where  the  defendants,  after  the  proof  of  such  declarations,  asked  for  a  post- 
ponement of  the  trial,  to  procure  the  testimony  of  a  witness  to  rebut  those  dec- 
larations, which  was  refused ;  it  was  held,  that  as  the  defendants  had  not  been 
injured  by  the  absence  of  the  witness,  they«were  not  entitled  to  a  new  trial,  on 
account  of  such  refusal.    Ibid 106 

The  granting  or  refusal  of  a  new  trial,  being  a  matter  entirely  within  the  discre- 
tion of  the  court,  is  not  a  ground  of  error.    Ibid 0.     .    .    .    .    106 

Where  a  new  trial  was  sought,  for  the  purpose  of  procuring  a  witness  to  rebut  evi- 
dence adduced  on  the  trial,  by  which  the  party  claimed  to  be  surprised ;  and  it 
did  not  appear,  that  the  testimony  of  this  witness  would  overbalance  such  evi- 
dence, or  that  it  could  not  have  been  produced  on  the  trial,  by  the  use  of  duo 
diligence,  or  that  there  was  not  an  abundance  of  other  evidence  to  support  the 
same  claim,  or  that  injustice  was  done,  or  if  a  new  trial  were  granted,  that  a 
different  result  would  be  produced ;  it  was  held  that  a  new  trial  was  properly  re- 
fused.   Ibid 106 

Under  the  act  of  assembly,  incorporating  the  Pennsylvania  Railroad  Company, 
which  directs  an  inquest  to  be  summoned  by  the  sheriff,  for  estimating  the  dam- 
ages sustained  by  owners  of  land  occupied  by  the  railroad,  who  shall  make  a  re- 
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port  to  the  court,  which,  wh?n  confirmed,  judgment  shall  be  entered ;  provided 
that  if  the  report  be  not  confirmed,  and  justice  may  seem  to  require  it,  a  new 
inquisition  may  be  awarded  by  the  court ;  the  court  may  set  aside  the  proceed- 
ing for  excess  in  the  estimate  of  damages  :  and  this  court  has  the  same  power 
when  the  proceedings  are  brought  up  by  certiorari,  and  in  such  a  case  a,  proce- 
dendo will  not  be  awarded.     Pennsylvania  v.  Heister 337 

Under  that  act  which  diBects  a  precept  to  be  issued  to  the  sheriff,  commanding  him 
to  summon  a  jury,  it  is  irregular  for  the  sheriff  to  select  a  jury  from  a  list  of 
names  prepared  by  his  deputy.    Ibid. 337 

There  is  no  certain  rule  by  which  the  injury  done  to  a  man's  property,  by  reason 
of  the  construction  of  a  railroad  through  it,  is  to  be  measured ;  it  must  be  re- 
ferred to  a  jury  as  a  matter-of-fact  under  all  the  circumstances.  And  that  the 
plaintiff  owned  property  at  another  place,  separate  and  unconnected  with  the 
property  allowed  to  be  injured,  which  was  enhanced  in  value  by  the  road,  is  not 
a  legitimate  subject  of  inquiry  by  the  juiy.  Philadelphia  and  Reading  Bailroad 
Co,  V.  Gilson    .    .» 181 

No  one  but  a  party,  named  as  aggrieved,  in  the  notice  of  application  to  set  aside 
the  election,  is  entitled  to  be  heard ;  a  notice  given  by  one  as  attorney  for  A.  B. 
and  others,  entitles  no  one  but  A.  B.  to  be  heard.  Mohawk  and  Hudson  Bail- 
road  Co.  in  re 460 

In  proceedings  to  open  a  railroad  from  mines  to  the  public  works,  a  petition, 
signed  by  the  lessee  and  agent  of  the  owners  of  the  mines  on  then-  behalf,  is  suf- 
ficient.   Harvey  v.  Uayd 296 

A  notice  of  the  order,  stating  it  in  substance,  is  sufficient.    Ibid. 296 

A  notice  of  the  filing  of  the  petition,  signed  by  an  attorney,  is  sufficient.    lUd.     ,    296 

Evidence  of  the  enhancement  of  the  value  of  the  petitioner's  land  by  the  proposed 
road,  inadmissible  in  such  a  proceeding.    Ibid 296 

The  necessity  for  such  a  railroad  within  the  act  of  assembly,  is  not  an  absolute,  but 
.  a  reasonable  necessity,  and  may  exist,  though  a  road  might  at  great  expense  be 
constructed  over  the  petitioner's  land.  Whether  necessary  and  useful,  is  for  the 
jury.  It  may  commence  at  a  point  on,  and  extending  over  the  twenty  feet  occu- 
pied by  the  railroad  of  another,  he  not  objecting,  and  terminate  within  one  hun- 
dred feet  of  that  road,  on  the  same  public  canal.    Ibid 296 

Under  the  act  of  the  8th  of  February,  1834,  supplementary  to  the  act  to  incorpo- 
rate the  Philadelphia,  Germantown,  and  Norristown  Eailroad  Company,  one 
who  obtains  an  award  for  damages,  is  not  entitled  to  the  costs  of  his  witnesses 
examined  before  the  jury,  appointed  to  assess  the  damages.  Philadelphia,  Ger- 
mantown, and  Norristown  Railroad-  Co.  v.  Johnson 194 

In  a  proceeding  against  a  railroad  company  to  recover  damages  for  an  injury  done 
to  the  lands  of  an  individual,  costs  are  not  recoverable  unless  given  by  the  statute 
which  proMdes  the  remedy.    Helbein  v.  Philadelphia  and  Reading  Eailroad  Co.    .    186 

A  railroad  cannot  be  taken  on  execution 233 

See Interpleadek. 

PRIVATE  WAY. 

The  owner  of  land  through  which  a  private  road  or  way  is  proposed  to  be  laid  out 
is  entitled  to  a  written  notice,  of  the  time  and  place  of  meeting  of  the  jury  of 
freeholders  to  determine  the  question  as  to  the  necessity  of  such  road  or  way. 
But  where  such  owner  upon  a  verbal  notice  merely,  appears  and  contests  the 
matter  before  the  jury,  without  making  any  objection  on  the  ground  of  a  want 
of  sufficient  notice,  he  will  be  deemed  to  have  waived  the  objection  to  the  regu- 
larity of  tlie  proceeding,    Mohawk  and  Hudson  Railroad  Co.  v.  Artdier  ....    566 
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Neither  a  public,  nor  a  private  road  or  way  can,  under  the  provisions  of  the  revised 
statutes,  be  laid  out  across  tlie  fixtures  and  erections  upon  the  inclined  plane  of 
a  railroad  which  are  used  for  the  drawing  up  or  letting  down  cars,  for  the  con- 
veyance of  merchandise  or  passengers.    Ibid 565 

It  seems  a  private  road,  or  way,  laid  out  through  the  lands  of  an  individual,  cannot 
be  opened  and  used,  until  after  the  damages  of  tlie  owner  of  the  land  have  not 
only  been  assessed  but  actually  paid  by  the  person  for  whose  benefit  the  road  or 
way  is  laid  out  and  opened.    Ibid 565 

PEOPERTY. 

The  right  acquired  by  .special  legislative,  grant,  the  same  as  that  acquired  under 
the  general  law  of  the  land 35 

PKOXY. 

See  Election  op  Officers. 

PUBLIC  COMPANIES. 

liailroad  companies  so  treated 514 

PUBLIC  "WORKS. 

Railroads  to  be  deemed  public  works 59,  67,  83 

QUO  WARRANTO. 

In  an  information  in  the  nature  of  a  quo  warranto  against  a  corporation,  calling 
upon  them  to  show  by  what  warrant  they  use  certain  franchises  alleged  to  have 
been  usurped,  it  is  a  sufficient  answer  to  say  that  such  franchises  were  granted 
by  an  act  of  the  legislature ;  it  is  not  competent  to  the  attorney-general  in  behalf 
of  the  people  to  allege  that  the  act  of-the  legislature  is  repugnant  to  the  constitu- 
tion of  the  United  States  and  the  laws  of  congress,  and  therefore  void.    People  v. 

Rmssdaer  and  Saratoga  Railroad  Co 433 

An  information  in  the  nature  of  a  quo  warranto,  filed  under  the  revised  statutes 
against  a  corporation  by  its  corporate  name,  admits  the  existence  of  the  corpora- 
tion, or  that  it  once  had  a  legal  existence.    Ibid. 433 

It  seems,  that  previous  to  those  statutes,  it  would  have  been  sufficient,  in  a  plea  to 
an  information  against  a  corporation  by  its  corporate  name,  ^o  set  forth  the  char- 
ter and  to  allege  acts  of  user  under  it,  without  showing  a  compliance  with  the 
requirements  of  the  charter  authorizing  corporate  acts ; ,  and  if  there  had  been  a 
neglect  to  comply  with  any  of  the  requirements,  it  must  have  been  shown  by 
replication^    Ibid 433 

An  information  to  test  the  fact  of  incorporation  should  be  filed  against  individuals, 
but  to  dissolve  a  corporation  actually  existing,  or  to  oust  such  coi"por£ition  of  a 
franchise  unlawfully  exercised,  should  be  filed  against  the  corporation  ....    445 

RAILROADS. 

When  first  known 83 

RELEASE. 

Release  of  one  tenant  in  common,  of  claim  against  a  railroad  company,  is  not  suf- 
ficient to  enable  another  tenant  in  common  to  maintain  an  action  in  his  own 
name  to  recover  damages 178 
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iiEMEDY. 

The  rule  that  Avhore  a  statute  creates  an  offence  unknown  to  the  common  law,  and 
in  the  enacting  or  prohibitory  clause  points  out  the  mode  of  proceeding  under  it, 
that  mode  g.lone  can  be  pursued,  is  not  applicable  to  beneficial  statutes  in  civil 
cases.    Hartford  and  New  Haven  Railroad  Co.  y.  Kennedi/ I 

Whenever  a  statute  gives  or  provides  any  thing,  the  common  law  provides  all 
necessary  remedies  and  requisites H 

The  remedy  provided  by  a  clause  in  a  railroad  charter  authorizing  a  sale  of  the 
stock  of  delinquent  stockholders  is  cumulative  merely,  leaving  other  remedies 
in  full  force 1,  124 

Forfeiture  of  shares,  though  expressed  In  the  subscription  paper  for  stock  as  a  pen- 
alty, is  only  a  cumulative  remedy    . 495 

EETEOACTIVE  LAWS. 

When  Inoperative 58 

SEQUESTRATION. 

Tolls  received  on  a  railroad  after  a  judgment  rpndered  against  the  company,  and 
after  the  appointment  of  a  sequestrator,  are  not  bound  by  such  judgment  so  as 
to  give  it  a  preference  of  payment  out  of  them.    Leedom  v.  Plymouth  Railroad  Co.    232 

STOCK. 

The  act  to  incorporate  the  Utica  and  Schenectady  Eailroad  Company  did  not 
create  a  corporation,  eo  ingtanti  it  became  a  law ;  it  only  constituted  such  persons 
as  should  become  stockholders,  in  the  manner  proscribed  in  the  act,  a  body  cor- 
porate,,  And,  in  the  event  of  an  excess  of  subscriptions  to  the  stock,  there 
could  be  neither  stockholders  nor  a  corporation,  until  the  commissioners  had  ap- 
portioned the  stock  among  the  subscribers.     Walker  v.Deoereaux 529 

The  commissioners  did  not  hold  the  stock,  previous  to  its  distribution,  in  the 
character  of  agents  or  trustees  of  the  corporation;  but  in  receiving  subscrip- 
tions, and  in  apportioning  the  stock,  they  acted  as  the  officers  or  agents  of  the 
State.  And  if  they  had  neglected  to  open  books  for  subscriptions,  or  had  not 
proceeded  to  apportion  the  stock  as  directed  by  the  act,  the  supreme  court,  by  a 
mandamus,  might  have  compelled  them  to  discharge  those  duties.    Ibid.  .    .    .    529 

Upon  the  apportionment  of  stock  among  the  subscribers  to  a  joint-stock  corpora- 
tion, if  any  part  of  the  stock  is  apportioned  to  a  subscriber  who  is  not  entitled 
to  the  same,  and  under  circumstances  which  amount  to  a  fraud,  tlie  apportion- 
ment is  not  absolutely  void ;  but  such  subscriber  will,  in  equity,'  be  deemed  to 
hold  the  stock  in  trust,  or  for  the  benefit  of  some  or  all  of  the  other  subscribers 
who  did  not  receive  stock  to  the  extent  of  their  Subscriptions.    Ibid 529 

A  subscriber  to  a  joint-stock  corporation,  who  complains  of  an  inequitable  distri- 
bution of  the  stock,  and  who  is  seeking  to  reach  stock  which  has  been  improp- 
erly assigned  or  apportioned  to  others,  should  file  his  bill  in  behalf  of  himself 
and  of  all  other  subscribers  standing  in  the  same  situation.     Ibid 529 

After  the  distribution  of  the  stock,  the  commissioners  of  apportionment  are  not 
the  trustees  of,  and  do  not  represent  the  interests  of  other  persons  to  whom 
stock  has  been  distributed.  It  seems  the  stockholders  themselves,  so  far  as  tliey 
are  known,  should  be  parties,  to  a  suit  which  is  to  affect  their  rights,  previous 
to  the  organization  of  the  company  by  the  election  of  directors.    Ibid.     ...    529 

It  seems,  that  a  subscriber  for  stock  who  voluntarily  receives  back  his  deposit 
from  the  commissioners  of  apportionment,- thereby  waives  his  right  to  question 
the  correctness  of  the  distribution  among  the  subscribers  for  such  stock.    Ibid.     529 
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Where  the  commissioners  of  apportionment  of  a  joint-stock  corporation  are  au- 
thorized, in  case  of  an  excess  of  subscriptions  to  the  stocic,  to  apportion  the 
same  among  the  subscribers,  in  such  manner  as  the  commissioners  shall  deem 
most  advantageous  to  the  interests  of  the  corporation,  it  is  not  necessary  that 
they  should  give  to  each  subscriber  a  part  of  the  stock ;  but  the  whole  may  be 
apportioned  to  a  part  of  the  subscribers,  to  the  exclusion  of  the  others,  if  a 
majority  of  the  commissioners  deem  such  a  distribution  of  the  stock  to  be  most 
advantageous  to  the  corporation.    Ibid 529 

When  a  distribution  or  apportionment  is  to  be  made  between  or  among  a  number 
of  persons,  or  a  class  of  individuals,  and  no  discretion  is  vested  in  those  who 
afe  to  execute  the  power  of  niaking  the  distribution,  each  individual  of  the 
whole  number,  or  class  of  persons  named,  is  entitled  to  an  equal  share.    Ibid.   .    529 

But  where  the  designation  of  a  class  or  number  of  person*,  is  merely  for  the  pur- 
pose of  pointing  out  those  from  whom  the  Selection  is  to  be  made,  and  the  per- 
son intrusted  with  the  power  of  distribution  is  vested  with  a  discretionary  right 
of  distributing  among  the  individuals  of  that  class  of  persons  as  he  shall  think 
proper,  he  may  allot  the  whole  fund  or  property  to  one  or  more  of  the  class,  to 
the  exclusion  of  the  others.    Ibid 529 

By  the  settled  practice  in  this  State,  commissioners  appointed  in  an  act  of  incor- 
poration of  a  joint-stock  company,  to  receive  subscriptionsand  to  apportion  the 
stock  in  case  of  an  excess  of  subscriptions,  may  themselves  beectae  subscribers, 
and  may  apportion  a  part  of  the  stock  to  themselves.    Ibid 529 

Where  the  commissioners  are  directed  to  distribute  the  stock  of  a  corporation, 
among  the  subscribers  thereto,  in  such  manner  as  they  shall  deem  most  bene- ' 
ficial  to  the  interests  of  the  corporation,  it  is  a  fraud  upon  the  commissioners, 
and  upon  the  Jaw,  for  a  person  to  subscribe  for  stock  in  his  own  name^  under  a 
secret  agreement  to  hold  it  in  trust  for  another,  if  stock  should  be  apportioned 
to  him  under  such  subscription,  with  the  intention  of  deceiving  and  misleading 
the  commissioners  in  the  distribution  of  the  stock  of  the  company.    Ibid.    .    .    529 

Such  a  trust  being  illegal  and  void,  the  stock  apportioned  to  the  nominal  subscri- 
ber would,  as  between  the  parties  to  the  fraudulent  subscription,  be  absolutely ' 
vested  in  him ;  and  to  reach  it  by  a  suit  in  chancery,  for  the  bencttt  of  other 
bond  Jide  subscribers,  the  bill  must  -be  filed  against  the  subscriber,  in  whose  name 
it  stands.    Ibid. 529 

STOCKHOLDER. 

A  stockholder  in  the  Hartford  and  New  Haven  Eailroad  Company,  who  derived 
his  stock  by  a  transfer  from  the  original  subscriber,  and  received  a  new  certifi- 
cate from  the  company,  is  personally  liable  to  pay  the  instalments  called  for, 
after  the  transfer.    Hartford  and  New  Haven  Railroad  Co.  v.  Boorman  ....      28 

STREETS. 

See  Highways. 

SUBSCRIPTION  FOR  STOCK.  t 

A  corporation  was  created,  by  the  legislature,  for  the  purpose  of  constructing  a 
railroad,  with  the  general  powers  and  privileges  usually  granted  to  corporations 
for  a  similar  purpose.  The  capital  stock  was  to  be  500,000  dollai-s,  with  the 
privilege  of  increasing  it  to  1,000,000  dollars ;  to  be  divided  into  shares  of  100 
dollars  each,  transferable  as  the  by-laws  should  direct ;  books  were  to  be  opened 
for  subscriptions  to  the  capital  stock ; .  the  directors  of  the  company  were  au- 
tliorized  to  require  payment  of  the  sums  subscribed  to  the  capital  stock ;  and  in 
case  any  stockholder  should  neglect  to  make  payment  accordingly,  the  directors 
VOL.  II. — AM.  R.   CA.  53 
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were  empowered  to  sell  his  shares  at  public  auction,  and  to  apply  the  avails  to 
such  payment,  returning  the  surplus,  if  any,  to  him.  A.,  with  others,  signed  a 
writing  in  these  words :  "  We  do  hereby  subscribe  to  the  stock  of  said  raih-oad 
the  number  of  shares  annexed  to  our  names  respectively,  on  the  terms,  condi- 
tions, and  limitations  mentioned  in  the  charter;"  paying,  at  the  same  time, five 
dollars  on  each  share  subscribed.  On  a  reduction  and  apportionment  of  the 
subscriptions,  ten  shares  were  allowed  to  A.,  who  received  from  the  com- 
pany a  certificate  thereof,  specifying  the  sum  paid,  and  declaring  the  residue'  to 
be  payable  by  instalments,  as  they  should  be  ordered  by  the  directors.  Subse- 
quent instalments  were^equired  by  the  directors,  which  A.  refused  to  pay.  In 
assumpsit  brought  by  the  company,  against  A.,  for  such  instalments,  it  was  held, 
1.  That  from  the  relation  of  stockholder  and  company,  thus  created,  a  promise 
by  the  defendant  was  implied  to  pay  the  instalriients  in  question.  2.  Tliat  the 
remedy  provided  by  the  clause  authorizing  a  sale  of  the  stock  of  delinquent 
stockholders,  was  cumulative  merely,  leaving  such  promise  in  full  force.  3.  That 
consequently,  the  plaintiffs  were  entitled  to  recover.  Hartford  and  New  Haven 
Railroad  Co.  v.  Kennedy 1 

Where  an  act  of  incorporation  of  a  railroad  company,  appoints  a  certain  number 
of  commissioners  to  open  books  to  receive  subscriptions  to  the  capital  stock  of 
the  corporation,  and  to  distribute  the  stock  among  the  several  subscribers  in  such 
manner  as  they  shall  deem  most  conducive  to  the  interests  of  the  corporation, 
making  no  provision  that  a  majority  shall  constitute  a  quorum  for  the  discharge 
of  the  duties  intrusted  to  them,  all  must  be  present  to  hear  and  consult  when 
they  come  to  distribute  the  stock,  although  a  majority  are  competent  to  decide. 
In  the  distribution  of  the  stock  they  act  judicially ;  not  so  as  to  receiving  sub- 
scriptions, in  respect  to  which  they  act  only  minfeterially,  and  it  is  not  necessary 
for  that  purpose  that  even  a-  majority  should  be  present.  Crocker  and  Williams 
v.  Crane 484 

The  commissioners  are  not  authorized  in  such  case  to  receive  the  checks  of  the 
subscribers,  in  payment  of  the  sum  required  to  bo  paid  at  the  time  of  subscrip- 
tion ;  specie  or  its  equivalent  current  bills  of  specie-paying  banks  must  be  de- 
manded. Whether  payments  in  checks  are  a  compliance  with  the  statute,  is  a 
question  of  law,  and  not  of  fact,  to  be  submitted  to  a  jury.     Ibid. 484 

The  clause  in  an  act  of  incorporation  of  a  turnpike  or  a  railroad  company,  author- 
izing a  forfeiture  of  stock  and  previous  payments  in  cases  of  non-payment  of 
calls,  confers  a  cumulative  remedy  ;  and  does  not  deprive  the  company  of  the 
right  to  proceed  by  action  for  the  recovery  of  subscriptions.  Troy  Turnpike  and 
Bailroad  Co.  v.  M'Cliesney  .     .' 492 

Nor  is  the  company  limited  to  the  remedy  by  forfeiture,  although  the  promise  be 
expressed  in  the  subscription  to  be  upon  pain  of  forfeiting,  &c.,  and  consequently 
the  plaintiffs  may  declai-e  upon  such  contract  as  npon  an  absolute  promise.    Ibid.    492 

A  railroad  company  being  incorporated  by  the  legislature  of  the  State  of  New 
Tork,  its  charter  authorized  the  directors  to  require  payment  of  subscriptions 
to  the  capital  stock,  under  the  penalty  of  the  forfeiture  of  the  shares,  with  the 
payments  made  thereon.  This  company  was  duly  organized  under  its  charter, 
its  original  capital  fully  subscribed,  and  ten  per  cent,  thereof  paid  in.  After- 
wards authority  was  given  to  increase  the  capital  stock.  Soon  after  the  original 
stock  was  taken  up,  M.  purchased  11,26.')  shares  of  it,  and  then  became  insolvent, 
and  unable  to  pay  the  unpaid  balance  which  would  bo  due  to  the  company  o;i 
its  calls.  Ho  thereupon  transfeiTed  these  shares  to  D.  in  trust  for  the  company, 
80  as  to  be  reinvested  therein ;  and  the  company  immediately  received  new  sub- 
scriptions to  the  same  amount.  Among  the  new  subscribers  was  C,  who  sub- 
scribed for  forty  shares.  This  subscription  was  made  upon  a  condition  that  all 
future  calls  should  bo  paid  as  required,  or  the  shares  should  become  the  property 
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of  the  company,  and  be  sold  for  its  benefit.  D.  thereupon  made  a  transfer,  on 
the  books  of  the  company,  of  forty  shares,  to  C,  who  received  a  certificate  of  » 
oivnevship  from  the  president.  The  special  terms  of  C.'s  subscription  were  not 
known  to  the  other  subscribers  ;  all  whose  subscriptions  were  made  without  any 
such  condition.  Some  time  afterwards,  the  compapy  being  largely  indebted  and 
insolvent,  and  the  greater  part  of  the  instalments  on  its  stock  unpaid,  the  presi- 
dent made  an  arrangement  with  C.  to  this  effect ;  that  C.  should  immediately 
pay  the  instalments  on  twenty  shares  of  his  stock  in  full ;  and  he  was  thereupon 
to  be  discharged  from  all  liability  on  the  other  twenty  shares.  C.  complied  with 
these  terms ;  and  the  money  so  paid  was  applied  for  the  benefit  of  the  company. 
A.  was  appointed,  under  the  laws  of  the  State  of  New  York,  where  the  parties 
then  lived,  and  all  the  transactions  took  place,  a  receiver  of  the  effects  of  the 
company,  which  were  duly  assigned  to  him.  On  a  bill  in  chancery  brought  in 
this  State  by  A.  against  the  executrix  of  C.  to  obtain  payment  of  the  balance 
due  on  the  forty  shares  subscribed  by  him,  it  was  held,  1.  That  the  provision  in 
the  charter  for  a  forfeiture  of  stock,  on  non-payment  of  instalments,  was  merely 
an  accumulative  remedy,  and  did  not  supersede  or  impair  any  remedy  otherwise 
existing.  2.  That  in  this  case,  a  subscription  for  shares  of  the  capital  stock,  in- 
curred a  debt,  which  may  be  enforced,  by  any  appropriate  common  law  or  equi- 
table remedy.  3.  That  the  subscription  of  C.  for  forty  shares,  though  peculiar  in 
its  terms,  and  made  under  peculiar  circumstances,  was  not  dififerent  in  its  legal 
effect  from  the  other  subscriptions.  4.  That  this  corporation,  created  as  it  was 
for  public  purposes,  could  not  receive  a  subscription,  under  a  private  arrange- 
ment, at  less  than  the  par  value  of  the  stock,  as  this  would  take  from  the  com- 
pany so  much  of  its  available  means,  andte'ould  thus  operate  as  a  fraud  upon 
creditors  and  other  stockholders.  5,  TlBP consequently  the  arrangement  made 
between  the  president  of  the  company  and  C,  by  whith  C.  was  to  be  discharged 
from  the  payment  of  further  calls  on  twenty  shares  of  the  stock  subscribed  by 
him,  was  unavailing,  as  against  the  receiver,  representing  the  creditors.  6.  That 
consequently,  the  plainti6F  was  entitled  to  a  decree  for  the  unpaid  balance  due 
on  the  forty  shares  subscribed  by  C,  with  interest  thereon.    Mann  v.  Cooke  .    .    124 

A  stockholder  in  the  Hartford  and  New  Haven  Eailroad  Company,  who  de»ived 
his  stock  by  a  transfer  from  the  original  subscriber,  and  received  a  new  certificate 
from  the  company,  is  personally  liable  to  pay  the  instalments  called  for,  after  the 
transfer.    Hartford  and  New  Haven  Eailroad  Co,  v.  Boorman 28 

An  engagement  to  pay  an  incorporated  railroad  company  a  certain  sum  to  induce 
the  location  Of  their  route  at  a  particular  place,  is  valid  apd  binding,  and  may  be 
enforced  by  action.     Cumberland  Vallm/ Bailroafl  Co.  v.  Baab 187 

The  acknowledgment  of  a  debt  due  for  instalments  of  stock,  and  of  the  right  to  de- 
mand payment  of  them,  is  equivalent  to  a  promise  to  pay,  which  the  law  wUl 
enforce 14 

Distinction  between  assessments  upon  stock  and  assessments  upon  stockholders    .      20 

Relation  of  stockholder  and  company,  implies  a  promise  to  pay  for  stock,  subscribed      16 

See  Stock. 

SUBSCRIPTION  EOR  STOCK  BY  MUNICIPAL  CORPORATIONS. 

In  May,  1836,  a  railroad  company  was  incorporated,  with  power  to  construct  a 
railroad  from  the  northern  line  of  the  State  to  the  city  of  B.  On  the  2d  of  , 
March,  1837,  the  city  of  B.  voted,  that  it  was  expedient  to  aid  in  the  construc- 
tion of  such  railroad,  by  subscribing  100,000  dollars  to  the  capital  stock  of  the 
company,  and  at  the  same  time  appointed  an  agent  to  make  such  subscription, 
and  agents  also  to  raise  that  sum,  by  procuring  loans  of  money,  at  an  interest 
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not  exceeding  six  per  cent,  per  annum,  with  power  to  pledge  the  credit  of  the 
city  therefor,  by  issuing  its  securities.  The  subscription  was  accordingly  made 
on  the  books  of  the  company ;  which  was  confirmed,  by  the  city,  on  the  25th  of 
March;  when  a  further  subscription  of  50,000  was  authorized,  and  the  agents 
directed,  as  before,  to  raise  the  requisite  funds.  At  the  same  time  the  city 
TOted  that  a  petition  should  be  presented  to  the  legislature  for  the  passage  of  an 
act  validating  its  former  proceedings  on  this  subject,  and  praying  that  such 
further  powers  might  be  conferred  on  the  city  as  should  be  necessary  to  carry 
those  proceedings  into  effect.  Such  a  petition  being  presented,  the  legislature, 
in  May,  1838,  gmnted  the  prayer  thereof,  and  ratified,  confirmed,  established, 
and  made  obligatory  on  said  city,  and  the  citizens  thereof,  all  their  former  pro- 
ceedings, in  the  same  manner  and  to  the  same  extent,  as  if  all  the  necessary 
powers  for  that  purpose  had  been  conferred  by  the  charter  of  the  city ;  and  also 
empowered  the  city,  at  any  legal  meeting,  specially  warned  for  that  purpose,  to 
adopt  such  other  measures,  as,  in  their  opinion,  might  bo  necessary  to  caiTy  into 
effect  all  the  former  proceedings,  and  to  provide  for  the  negotiation  and  pay- 
ment of  the  subscriptions,  loans,  and  securities  ;  and  providing  that  the  securi- 
ties, which  had  been,  or  might  be,  issued,  should  be  obligatory  on  the  city,  to 
all  intents  and  purposes,  and  might  be  enforced  and  collected,  in  the  same  man- 
ner and  to  the  same  extent,  that  debts  lawfully  contracted  by  towns  in  this 

■  State,  are  enforced,  under  the  existing  laws.  This  legislative  act,  in  conformity 
with  a  proviso  contained  in  it,  was  afterwards  duly  accented  and  approved  by 
the  freemen  of  the  city.  In  an  action  of  debt  on  oneof  the  bonds  of  the  city, 
executed  by  its  agents  duly  appointed  and  empowered,  under  the  seal  of  the 
corporation,  and  issued  for  stoek^^the  railroad  company,  to  recover  interest, 
payable  semiannually,  which  had  HBome  due,  it  was  held,  1 .  That  the  legisla^ 
tive  act  of  1838,  (aside  from   any,  constitutional  infirmity,)  gave  validity  to  the 

,  previous  proceedings  of  the  city  and  its  agiints,  whether  they  were  otherwise 
valid,  or  not.  2.  That  such  act  was  not  inoperative,  as  being  retroactive,  unjust, 
or  unconstitutional.  3.  That  the  city  was  thereby  empowered  to  issue  its 
bonds  for  the  stock  in  the  railroad  company.  4.  That  the  bonds  were  not  ren- 
dered invalid,  because  they  were  issued  in  full  of  the  subscription,  while  the 
st&ck  was  payable  by  future  instalments ;  nor  because  the  interest  was  payable 
semiannually.  ,  Oity  of  Bridgeport  v.  JSmsatonic  Railroad  Co 40 

City  may  subscribe  without  special  act 65 

It  is  no  delegation  of  legislative  power  to  leave  to  voters  to  determine  whether  or 
not  a  legislative  act  authorizing  a  municipality  to  subscribe  for  stock,  shall  be- 
come a  law  .     .     .  • 64 

The  legislature  and  not  the  court  the  proper  parties  to  dctei-mino  the  expediency 
of  subscriptions , 68 

It  is  no  objection  to  the  validity  of  a  vote  for  imposing  a  railroad  tax,  that  the 
power  was  given  to  the  company  to  designate  the  time  of  taking  the  vote,  instead 
of  the  county  court 65 

SUPPLEMENTAL  ACTS. 

An  act  to  extend  the  time  of  commencing  a  road  revives  an  act  that  had  expired , 
by  limitation 489 

TAKING  LAND. 

The  right  to  enter  upon  land,  and  to  appropriate  as  much  thereof  as  may  be  nec- 
essary for  its  railroad,  gi-anted  to  the  Ohio  and  Pennsylvania  Railroad  Com- 
pany, by  the  Ohio  act,  adopted  by  the  Pennsylvania  act  of  11th  April,  1848, 
includes  the  right  to  remove  a  dwelling-house.  Brocket  v.  Ohio  and  Pennsyl- 
vania Bailroad  Co 570 
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TAKING  LAND  {Continued). 

The  act  incorijorating  the  Mohawk  and  Hudson  Railroad  Company,  authorizes 
the  company,  by  their  agents,  surveyors,  and  engineers,  to  enter  upon  the  lands 
of  indiYiduals,  for  the  purpose  of  making  examinations  and  surveys  so  as  to  de- 
termine the  most  advantageous  route  for  the  proper  line  or  course  whereon  to 
construct  their  raih-oad  or  ways,  previous  to  acquiring  title  to  the  lands  required, 
or  the  assessment  and  payment  of  damages.    Bloodgood  v.  Mohawk  and  Hudson 

Railroad  Co. > 415 

• 

So  tliey  may  enter  in  like  manner,  previous  to  acquiring  the  title  to  the  lands/  or 

having  the  damages  appraised  and  paying  the  same  for  the  construction  and 
maintenance  of  their  rhilroad  or  ways,  and  the  accommodations  requisite  and 
appertaining  to  them.  The  purchase  of  the  land,  or  the  payment  of  the  ap- 
praised damages  is  a  condition  precedent  to  the  vesting  of  the  fee-simple  of  the 
land  required  for  the  road,  &c.,  in  the  corporation ;  but  not  to  their  right  to  enter 
upon  for  the  purpose  of  making  surveys,  or  to  their  right  to  take  possession  of 
and  use  it  for  the  construction  and  maintenance  of  their  road.    Ibid.   ....    415 

It  has  never  been  deemed  necessary  that  the  compensation,  which  the  constitution 
requires  to  be  made  for  private  property  taken  for  public  use,  should  be  actually 
paid  before  entering  upon  or  taking  possession  of  the  property.  If  legal  pro- 
vision for  compensation  is  made,  the  spirit  of  the  constitution  is  complied  with, 
and  the  property  which  is  required  for  public  use,  may  lawfully  be  entered  npon 
and  possession  thereof  taken.    Ibid 415 

It  seems  also  that  a  law  would  not  be  deemed  iinco."astitutional  which  authorized 
private  property  to  be  taken  for  public  use,  although  it  entirely  omitted  to  pro- 
vide the  mode  of  making  compensation ;  and  that  the  officers  of  govei'nment  or 
other  individuals  designated  in  the  act,  wlio  should  take  possession  of  property 
under  such  circumstances,  would  not  be  trespassers ;  that  the  owners  would 
have  a  just  claim  for  compensation,  which  it  was  to  be  presumed  would  be 
acknowledged  by  the  legislature  and  paid.    Ibid .415 

An  act  authorizing  the  construction  of  lateral  railroads  to  connect  private  property 
with  the  public  improvement^,  is  not  unconstitutional.   Harvey  \.  Thomas    .    .    196 

A.  being  the  owner  of  a  coal-minej- proceeded,  under  the  act  of  5th  May,  1832,  to 
ascertain  the  amount  of  damage  which  B.  would  sustain  by  reason  of  the  loca- 
tion of  a  railroad  across  his  land ;  and  the  matter  was  proceeded  in,  so  that  a 
verdict  was  rendered  for  the  amount  of  damage  in  favor  of  B.  A.  then  entered 
npon  the  land  of  B.  and  made  the  road,  before  a  judgment  was  entered  on  the 
verdict :  Held,  that  though  the  proceedings  thus  had  by  A.  did  not  furnish  a 
justification  of  the  trespass,  yet  they  protected  him  from  vindictive  damages. 
Ibid. 196 

The  docket  enti-y,  upon  proof  of  the  loss  of  the  other  part  of  the  record;  is  com- 
petent evidence ;  and  parol  proof  may  be  given  of  the  contents  of  that  pai-t  of 
the  record  which  is  lost.    Ibid. 196 

The  act  of  the  5th  May,  1832,  does  not  contemplate  that  the  petitioner  for  a  road 
to  the  public  works,  should  own  land  at  the  point  of  connection ;  he  may  use 
his  road  there  consistently  with  the  interests  of  the  owners  of  the  land.    Ibid.    .    196 

Under  the  12th  section  of  the  charter  of  the  Reading  Railroad  Company,  the  con- 
tractors were  authorized  to  enter  and  occupy  with  temporary  dwellings,  stables, 
blacksmith's  shops,  &c.,  the  lands  adjoining  the  line  of  the  road,  provided  no 
more  was  taken  than  was  necessary  for  such  purpose,  while  engaged  in  the  per- 
formance of  their  contract.    Lauderbrun  v.  Duffy 293 

Land  taken  for  a  tumpike  cannot  be  used  for  a  railroad  without  consent  of  the 
owner 396 
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TAXATION. 

It  is  only  such  property  belonging  to  a  railroad  corporation  as  is  appurtenant  and 
indispensable  to  the  construction  and  preparation  of  the  road  for  use,  that  can 
claim  to  be  exempt  from  taxation ;  such  property  as  is  only  indispensable  to 
the  making  of  profits  being  liable  to  taxation.    Bailroad  v.  Berhs  Co 306 

Hence,  water-stations  and  depots,  —  by  which  latter  is  to  be  understood,  the  offices, 
oil-houses,  and  places  to  hold  cars,  and  such  places  and  buildings  as  may  fairly 
be  deemed  necessary  ai|^  indispensable  to  the  construction  of  the  road,  —  are 
not  taxable ;  whilst  warehouses,  coal-lots,  coal-shutBS,  macihine-shops,  wood- 
yards,  and  the  like,  are  taxable.    Ibid 306 

Taxation  of  citizens  to  pay  municipal  subscriptions  for  stock,  is  not  taking  pri- 
vate property  for  public  use  without  compensation 61 

The  legislature  and  not  the  court  the  proper  parties  to  determine  the  expediency 
of  taxation  for  special  internal  improvement 68 

Distinction  between  taxation  and  eminent  domain 65 

Tor  private  purposes  illegal 67 

Eight  of,  for  internal  improvements 67 

The  right  of  property  is  not  so  absolute  but  that  it  may  be  taxed  for  the  public 
benefit 66 

The  power  of  legislature  with  reference  to  taxation  limited  only  by  their  own  dis- 
cretion     67 

Meaning  of 67 

TITLE  TO  LAND. 

Although  the  acts  of  assembly  do  not  authorize  any  one  but  the  owner  or  owners 
of  land,  in  the  vicinity  of  any  railroad,  canal,  or  slackwater  navigation,  to  make 
latei-al  railroads  over  the  intervening  lands  of  others ;  yet,  where  a  petitioner  for 
a  lateral  railroad,  from  his  coal-mine,  over  intervening  land,  to  the  Alleghany 
Portage  Railroad,  proved  that  he  was  in  possession  of  the  coal-mine,  and  of  the 
tract  of  land  on  which  it  was,  previously  to,  and  at  the  time  of  the  commence- 
ment of  the  proceeding  ;  and  that  he  had  built  thereon  a  two  storied  dwelling- 
house,  which  had  been  in  actual  occupation  from  the  time  of  its  erection :  it  was 
held,  that  he  had  established  an  equitable  title  in  himself  subject  to  all  the  inci- 
dents of  a  legal  estate,  and  amply  sufficient  for  the  purposes  of  the  proceeding. 

•  V.  MulhoUan 312 


TOWNS. 

Eight  to  subscribe  for  railroad  stock 39,  64 

Eight  to  borrow  money  by  bonds 68 

TRANSFER  OP  STOCK. 

Stock  standing  in  name  of  "A.,  Cashier,  "is  not  per  sc  transferred  by  the  ap- 
pointment of  B.  as  cashier 468 

TRESPASS. 

Trespass  vi  et  armis  will  not  lie  against  a  railroad  corporation,  for  an  injury  done  to 
the  plaintiff  by  their  locomotive  steam-engine,  whether  such  injury  be  wilful  or 
accidental  on  the  part  of  the  servants  of  the  company,  where  it  does  not  appear 
that  the  particular  injury  was  done  by  the  command  or  with  the  assent  of  the  de- 
fendants.   Philadelphia,  Germantown,  and  Morristown  Bailroad  Co.  v.  Wilt     .    .    254 

Parties  acting  under  the  authority  of  a  statute  cannot  be  trespassers    .    .     .     213,223 
See  Pleadikg. 
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TKUSTEES. 

See  Commissioners. 

USAGE. 

See  Common  Cakkiebs. 

• 
VESTED  BIGHTS.''  ■ 

Where  a  corporation,  created  by  the  legislature  of  this  State,  Tyas  authorized  to 
erect  a  bridge  across  Connecticut  river  from  Enfield  to  SufBeld,  and  to  collect 
-certain  tolls ;  and  in  the  charter  of  incorporation,  it  was  provided,  that  "  no  per- 
son or  persons  shall  have  liberty  to  erect  another  bridge  anywhere  between  the 
north  line  of  Enfield,  and  the  south  line  of  "Windsor;"  it  was  held,  that  this 
was  not  a  covenant  distinct  from  the  franchise,  but  identical  with  it,  and  subject 
to  the  same  laws.  Enfidd  Toll  Bridys  Go.  v.  Hartford  and  New  Haven  Railroad 
Co 95 

VOTING. 

See  Election  or  OrFicEKS. 
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